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Musselinan's  Estate. 

A  testator  having  provided  by  his  will  that  "  each  child  or  grand-children  (the  chil- 
dren of  a  deceased  child),  shall  receive  as  much  as  shall  make  it  or  them  equal  to  that 
one  of  the  seven  which  has  received  most,"  particular  expressions  that  would  stand  in 
the  way  of  this,  shall  be  construed  in  subordination  to  it  or  be  disregarded.  Hence, 
the  expression,  "  so  much  as  at  my  death  shall  stand  charged,"  shall  not  be  so  construed 
as  to  charge  an  advancement  to  one  of  his  legatees,  which  had  been  repaid  by  the 
legatee  to  the  testator  before  the  date  of  the  will,  although  such  charge  remained  on  his 
book  at  his  death. 

APPEAL  from  the  decree  of  the  orphans'  court  of  Cumberland 
county. 

Jacob  Musselman  the  testator  had  several  children,  of  whom  Mary 
Spotswood  was  one.  In  his  lifetime  he  kept  a  hook  in  which  he 
charged  each  of  his  children  with  all  advancements  made  to  them. 
In  1821,  Lindsay  Spotswood,  the  husband  of  Mary  Spotswood,  was 
likely  to  fail,  and  Jacob  Musselman  and  he  had  a  settlement  of  all 
accounts  which  existed  between  them,  including  a  note  due  by  Mus- 
selman to  Spotswood  and  moneys  advanced  at  different  times  by 
Musselman  to  Spotswood,  with  which  he  and  his  wife  had  not  been 
charged  as  advancements,  and  ?lso  including  all  advancements  which 
Jacob  Musselman  had  made  to  his  daughter  Mary  or  her  husband 
up  to  that  time,  amounting  to  601  dollars  33  cents,  upon  which  set- 
v. — B 
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tlement  there  was  a  balance  due  by  Lindsay  Spotswood  to  Jacob 
Musselman  of  193  dollars  31  cents,  for  which  sum  Spotswood  gave 
his  judgment  to  Musselman,  upon  which  an  execution  was  immedi- 
ately issued  and  Spotswood's  personal  property  was  levied,  sold  and 
purchased  by  Jacob  Musselman,  who  then  gave  it  to  his  daughter 
Mary  and  charged  her  in  the  same  book  and  in  the  same  page  of  it 
with  75  pounds,  the  amount  of  the  property  purchased.  After  this 
time,  and  up  to  1829,  Musselman  continued  to  make  advancements 
to  his  daughter  Mary  with  which  he  charged  her  in  the  same  book 
and  page,  and  never  made  any  entry  or  memorandum  that  the  ad- 
vancements previously  to  1821  had  been  settled,  paid  or  satisfied  in 
any  way.  On  the  7th  of  March,  1829,  Jacob  Musselman  made  his 
last  will  and  testament,  as  follows,  to  wit : 

"  In  the  name  of  God,  amen,  I  Jacob  Musselman  of  West  Pennsbo- 
rough  township,  in  the  county  of  Cumberland,  and  state  of  Pennsyl- 
vania, being  desirous  whilst  in  health  and  of  a  sound  and  disposing 
mind  and  memory,  of  making  such  arrangements  as  may  be  proper 
for  the  distribution  and  settlement  of  my  estate  after  my  death,  and 
having  often  and  seriously  reflected  on  the  subject,  do  now  make, 
publish  and  declare  this  to  be  my  last  will  and  testament;  and  I  do 
hereby  revoke  and  annul  any  other  will  or  wills,  legacies  or  bequests, 
by  me  at  any  time  heretofore  made,  that  is  to  say :  my  executors 
hereinafter  named  shall,  as  soon  after  my  decease  as  convenient,  sell 
all  my  personal  property  excepting  what  is  hereafter  bequeathed  to 
my  wife,  and  collect  all  moneys  owing  to  me,  and  shall  pay  my  just 
debts  and  funeral  expenses. 

"  In  case  my  present  wife  shall  survive  me,  and  not  otherwise,  I 
give  and  bequeath  to  her  the  sum  of  500  dollars,  over  and  above 
the  sum  of  500  dollars  which  will  be  due  to  her  agreeably  to  our 
marriage  contract,  also  my  silver  watch,  also  the  bed,  bedstead  and 
bedding  in  which  I  sleep,  and  also  all  cloth,  yarn,  clothing,  furni- 
ture and  household  stuff  made  by  her  during  our  joint  lives  which 
may  be  on  hand  at.  my  decease;  she  shall  also  have  every  thing 
which  she  brought  to  me  at  our  marriage,  and  in  addition  hereto  I 
give  her  five  hogs,  as  many  sheep  as  she  brought  to  me,  and  three 
barrels  of  superfine  wheat  flour,  or  good  wheat  to  that  amount. 
These  bequests  shall  be  in  bar  and  extinguishment  of  any  claim  or 
dower  by  her  on  my  estate.  The  residue  of  my  estate,  both  real 
and  personal,  shall  be  divided  on  the  following  principles:  Inas- 
much as  my  two  sons,  Adam  Musselman  and  David  Musselman, 
have  already  received  what  1  believe  to  be  each  of  their  shares  or 
fair  proportions  of  my  estate,  they  shall  not  receive  any  thing  more 
of  it.  I  have  kept  a  book  account  of  advancements  made  by  me  to 
my  children  respectively,  to  which  reference  must  be  had  in  making 
the  following  division,  and  so  much  as  shall  at  my  death  stand 
charged  against  either  of  my  hereafter  named  children,  or  the 
parent  of  my  hereinafter  named  grandchildren,  shall  be  taken  and 
estimated  as  part  of  the  share  allotted  to  such  child,  and  also  in 
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part  of  the  share  allotted  to  such  grandchild  or  grandchildren, 
and  each  child  or  grandchildren  shall  receive  as  much  as  shall  make 
it,  or  them,  equal  to  that  one  of  the  seven  which  has  received 
most  The  grandchildren  to  take  per  stirpes.  This  being  done, 
and  the  several  legatees  being  made  equal  therein,  the  whole  re- 
sidue of  my  estate,  real  and  personal,  shall  be  divided  into  seven 
shares  which  I  give  and  devise  as  follows,  viz:  First,  to  the  children 
of  my  son  Joseph  (who  is  now  dead)  and  their  heirs  and  assigns 
one  share,  and  in  case  of  the  death  of  either  of  them  under  age,  or 
without  lawful  issue,  then  such  share  to  go  to  the  survivor.  Second, 
to  my  daughter  Magdalena,  widow  of  George  Snider  deceased,  and 
to  her  heirs  and  assigns  one  share;  but  if  my  said  daughter  Magda- 
lena should  die  before  this  will  takes  effect,  then  I  will  give,  and  be- 
queath the  same  to  all  her  children  and  to  the  lawful  heirs  of  such 
as  may  die  leaving  issue,  in  equal  shares.  Third,  to  my  son  George 
and  to  his  heirs  and  assigns  one  share,  and  in  case  of  his  death  before 
this  will  takes  effect,  I  give  and  bequeath  the  same  to  all  his  children 
and  to  the  lawful  heirs  of  such  as  may  die  leaving  issue,  in  equal 
shares.  Fourth,  to  my  granddaughter  Maria,  only  child  of  my  son 
Christian  (who  is  now  dead)  and  to  her  husband  George  Musselman, 
Jun.  and  to  the  survivor  of  them  and  the  heirs  of  the  survivor,  one 
share.  Fifth,  to  my  daughter  Elizabeth  Heikes,  intermarried  with 
George  Heikes,  and  to  her  heirs  and  assigns,  one  share,  and  in  case 
of  her  death  before  this  will  takes  effect,  I  give  and  bequeath  the 
same  to  all  her  children,  and  to  the  lawful  heirs  of  such  as  may  die 
leaving  issue,  in  equal  parts.  Sixth,  to  my  daughter  Mary,  inter- 
married with  Lindsay  Spotswood,  and  her  heirs  and  assigns,  one 
share, to  have  and  to  hold  the  same  to  her  exclusive  use  and  benefit;  but 
if  my  said  daughter  Mary  should  die  before  this  will  takes  effect,  I 
give  and  bequeath  the  same  to  all  her  children,  and  to  the  lawful 
heirs  of  such  as  may  die  leaving  issue,  in  equal  shares.  Seventh,  to 
my  daughter  Barbara,  intermarried  with  John  Black,  and  to  her 
heirs  and  assigns,  one  share,  and  in  case  of  her  death  before  this  will 
takes  effect,  I  give  and  bequeath  the  same  to  all  her  children,  and 
to  the  lawful  heirs  of  such  as  may  die  leaving  issue,  in  equal  shares. 
"  I  do  hereby  authorise  and  empower  my  hereinafter  named  ex- 
ecutors, or  the  survivor  of  them,  (or  if  they  should  both  die,  or  re- 
fuse to  act,  then  such  administrators  as  may  be  lawfully  appointed 
to  carry  this  will  into  effect),  to  sell,  within  six  months  after  my 
decease  or  as  soon  thereafter  as  practicable,  all  my  real  estate  where- 
soever situate,  at  public  sale,  and  to  make  a  good  and  sufficient  title  in 
fee  simple,  to  the  purchaser  or  purchasers;  and  in  the  mean  time,  until 
such  sale  shall  be  completed,  the  said  executors  or  administrators, 
shall  superintend  my  real  estate,  lease  it,  receive  the  rents,  issues 
and  profits  thereof,  pay  the  taxes,  make  proper  and  necessary  repairs 
and  so  on;  and  the  said  price,  (on  sale  being  made,)  the  nett  produce 
of  said  rents,  issues  and  profits,  and  the  remainder  of  my  personal 
estate,  if  any,  shall  be  divided,  as  hereinbefore  directed,  among  my 


12  SUPREME  COURT  [Harrisburg 

[Mussclman's  Estate.] 

said  children  and  grandchildren.  Lastly,  I  do  hereby  nominate, 
constitute  and  appoint  my  friends  Francis  Diller  and  John  Heikes, 
executors  of  this  my  last  will  and  testament.  In  testimony  whereof 
I  have  hereunto  set  my  hand  and  seal  the  7th  day  of  March  A.  D. 
1829. 

"  JACOB  MUSSEJ.MAN,  [L.  s.]." 

This  will  was  proved  at  the  death  of  the  testator,  the  13th  of 
January,  1834. 

The  facts  set  forth  in  this  case  are  established  by  the  deposition 
of  Christian  Humerich,"William  Irvine,  Peter  Ritner,  the  records 
of  the  court,  and  papers,  book  and  receipts  in  the  possession  of  the 
parties,  any  and  all  of  which  may  be  considered  as  a  part  of  this  case. 
The  question  for  the  opinion  of  this  court- is,  whether  upon  the  final 
settlement  of  the  estate,  Mrs  Mary  Spotswood  shall  be  charged  with 
the  whole  amount  of  the  advancements  made  to  her,  or  only  with 
that  part  which  is  made  subsequently  to  1821,  commencing  with 
the  item  of  75  pounds,  as  appears  by  the  book  referred  to  in  the 
will.  If  the  court  shall  be  of  opinion  in  favour  of  Mary  Spotswood 
the  legatee,  then  decree  to  be  made  that  she  shall  be  charged  with 
advancements  to  the  amount  of  299  dollars  50  cents,  but  if  the  court 
should  be  of  opinion  against  the  legatee,  then  decree  that  she  be 
charged  900  dollars  83  cents. 

Copy  of  the  book  referred  to. — My  daughter  Mary,  wife  of 
Lindsay  Spotswood,  hath  received  from  me  the  following  advance- 
ments about  the  time  of  marriage,  and  afterwards  in  goods  and  cash 
for  the  following  sums,  to  wit: 

£    s.    d. 

One  cow,  -  400 

Bed,  &c.,        -  10     0     0 

Chest,  300 

Spinning  wheel,  15     0 

Table,  200 

Case  and  drawers,  400 

In  the  year  1814  cash,    -  37  10     0 

In  the  year  1818  cash,    -  56     5     0 

In  the  fall  of  the  same  year  the  further  sum  of  -       108     0     0 

Paid  for  furniture  at  constable  sale  with  interest  in 

bank,  75     0     0 

Paid  to  Mary,  wife  of  Lindsay  Spotswood,  37  dollars 

50  cents,     -  14     1      3 

Paid  to  Mary,  wife  of  L.  Spotswood,  1824,      -  7  10     0 

Paid  to  my  daughter,  wife  of  L.  Spotswood,    -         -  675 

1827,  Sept.  10,  Mary  Spotswood,  my  daughter,  re- 
ceived from  Wise  &  Uhler  20  dollars  on  my  ac- 
count. 

1829,  in  the  month  of  August,  gave  my  daughter  Ma- 
ry, wife  of  L.  Spotswood,  the  further  sum  of,  315     0 
In  the  fall  of  1830, 1  gave  to  my  daughter  Mary,  wife 

of  L.  Spotswood,  in  cash  the  further  sum  of,          -  5  12     6 
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The  court  below  (Reed,  President)  decreed  in  favour  of  the  legatee. 

Watts,  for  appellant. 
£  id  die,  contra. 

PER  CURIAM. — The  ruling  purpose  of  the  testator  was  to  produce 
equality  of  distribution.  He  declares  that  "  each  child  or  grand- 
children (the  children  of  a  deceased  child)  shall  receive  as  much  as 
shall  make  it,  or  them,  equal  to  that  one  of  the  seven  which  has  re- 
ceived most."  Particular  expressions  that  would  stand  in  the  way 
of  this,  are  to  be  construed  in  subordination  to  it,  or  disregarded. 
The  words,  "  so  much  as  at  my  death  shall  stand  charged,"  were 
not  intended  to  give  effect  to  an  unfounded  charge  that  would  de- 
feat his  proclaimed  intent.  He  was  providing  for  actual  circum- 
stances not  merely  as  they  then  stood,  but  as  they  might  stand  after- 
wards. His  will  was  not  made  in  expectation  of  immediate  death; 
he  lived  five  years  beyond  its  date;  and  the  final  state  of  the  entries 
might  be  expected  to  be  determined,  like  the  final  accomplishment 
of  all  other  testamentary  purposes,  by  accident.  He  might,  doubt- 
less, have  peremptorily  directed  the  book,  in  whatever  condition 
found  at  his  death,  to  be  taken  for  conclusive  proof  of  the  state  of 
the  accounts  ;  but  he  has  not  done  so,  and  we  are  not  to  intend  that 
he  meant  to  leave  the  adjustment  of  the  shares  of  his  offspring  to  the 
arbitrament  of  chance. 

Decree  affirmed. 


Atchison  against  M'Culloch. 

It  is  not  a  pre-requisite  to  the  admission  in  evidence  of  a  regular  deed  from  a  war- 
rantee, that  the  grantor  should  be  proved  to  be  the  identical  person  to  whom  the  land 
was  granted  by  the  commonwealth. 

It  is  not  error  to  admit  in  evidence  a  deposition,  a  part  of  which  is  illegal,  upon  a 
general  objection  to  the  whole  deposition.  The  objection  should  be  confined  to  such  ille- 
gal portion. 

An  improvement  upon  vacant  land  will,  of  itself,  give  the  person  making  it  no  right, 
unless  it  be  prosecuted  with  reasonable  diligence,  and  consummated  by  an  actual  per- 
sonal resident  settlement  thereon.  Nothing  short  of  prevention  by  a  force  endanger- 
ing his  personal  safety,  or  a  call  to  defend  the  country  in  war,  would  seem  to  be  ad- 
missible excuses  for  interruptions  in  such  improvements  and  settlement. 

Abandonment  is  not  always  a  question  of  intention,  exclusively  for  the  jury,  with- 
out a  controlling  instruction  from  the  court.  Under  a  certain  uncontradicted  state  of 
facts,  the  law  will  pronounce  the  conduct  of  a  party  to  be  an  abandonment,  whatever 
may  have  been  his  intention. 

An  actual  settler  who  designates  his  claim  by  marking  lines  on  the  ground  em- 
bracing six  or  seven  hundred  acres,  has  no  right  to  claim  that  he  should  be  consulted 
by  a  subsequent  warrantee  who  desires  to  locate  his  claim  by  a  survey.  If  the  subse- 
quent warrantee  left  him  four  hundred  acres  in  a  reasonable  form  including  his  im- 
provements, he  can  claim  no  more. 

ERROR  to  the  Common  Pleas  of  Clearfield  county. 
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This  was  an  action  of  ejectment  by  David  M'Culloch  against 
George  Atchison  for  three  hundred  acres  of  land  in  Chest  town- 
ship. The  facts  of  the  case,  and  points  made,  are  fully  stated  in 
the  opinion  of  the  court,  which  was  delivered  by 

KENNEDY,  J. — We  think  there  is  nothing  in  the  first  error  as- 
signed. It  has  certainly  not  been  the  practice,  when  a  deed  is  regu- 
larly proved  or  acknowledged  in  conformity  to  our  act  of  assembly, 
purporting  to  convey  the  right  of  a  warrantee  or  patentee  of  land, 
to  the  plaintiff  in  the  ejectment,  first  to  make  proof  before  such 
deed  can  be  admitted  in  evidence,  that  the  grantor  therein  named, 
bearing  the  same  name  as  the  warrantee  or  patentee,  was  the  iden- 
tical person  to  whom  it  was  granted  by  the  commonwealth.  This 
is  a  matter  of  fact  which  must  be  submitted  to  the  decision  of  the 
jury  after  all  the  evidence  on  both  sides  shall  have  been  given. 
And  as  regards  the  admission  of  the  deposition  of  William  George, 
the  other  matter  embraced  in  this  first  error,  it  is  evident  that  some 
part,  if  not  the  whole  of  it,  was  admissible  and  free  from  all  objec- 
tion: But  it  was  objected  to  by  the  counsel  of  the  plaintiff  in  error  in 
toto,  and,  therefore,  the  court  were  right  in  not  sustaining  the  objec- 
tion. If  any  part  was  not  properly  admissible,  the  objection  ought 
to  have  been  confined  to  such  part,  for  if  this  had  been  done,  the 
adverse  party  might  have  waived  the  reading  of  the  part  objected 
to,  or  have  assented  to  its  being  suppressed. 

The  second  error  assigned  consists  of  an  exception  to  the  answers 
of  the  court  below  to  the  first  and  second  points  submitted  by  the 
counsel  for  the  plaintiff  in  error  to  the  court  for  their  instruction  on 
them  to  the  jury.  In  these  points  the  court  was  requested  to  in- 
struct the  jury,  that,  according  to  all  the  evidence  given  in  the 
cause,  the  improvement  commenced  by  William  George  on  the  land 
in  dispute,  under  which  the  defendant  in  error,  who  was  the  plain- 
tiff below,  claimed,  was  abandoned  and  of  no  validity  whatever,  as 
against  the  claim  of  the  plaintiff  in  error  to  the  land  under  his  im- 
provement and  settlement.  The  court,  however,  refused  to  give 
this  instruction  to  the  jury,  and  submitted  the  question  of  abandon- 
ment to  them  to  be  decided  as  a  matter  of  fact.  In  this  we  think 
the  court  were  clearly  wrong;  for,  from  the  evidence  of  the  de- 
fendant in  error,  as  well  as  that  of  the  plaintiff  in  error,  the  im- 
provement, upon  which  the  defendant  in  error  relied,  in  addition  to 
his  warrant,  survey,  and  patent,  to  establish  his  right  to  the  land, 
was  commenced  in  1822,  and  was  never  concluded  by  a  personal 
resident  settlement  upon  it,  though  more  than  six  years  elapsed 
afterwards,  before  any  pretence  or  colour  of  right  attached  to  the 
land  under  the  warrant.  An  improvement  upon  vacant  land  is 
nothing  of  itself;  and  can  give  the  person  making  it  no  right  what- 
ever to  the  land,  unless  it  be  prosecuted  with  reasonable  diligence, 
and  consummated  by  an  actual  personal  resident  settlement  thereon, 
with  a  manifest  intention  of  making  it  a  place  of  abode,  and  the 
means  of  supporting  a  family,  and  was  continued  from  time  to  time, 
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&c.  Now,  although  it  may  be  proper  enough  in  deciding  the  question 
whether  or  not  an  improvement  upon  land  has  been  prosecuted  with 
due  diligence  from  its  commencement  to  an  actual  settlement,  to 
have  reference  to  the  ability  of  the  party  making  it,  and  the  adverse 
circumstances  he  may  have  had  to  encounter  in  order  to  effect  it,  yet 
still  the  law  will  not  indulge  him  with  an  unreasonable  time  for  this 
purpose.  If  he  be  unable  to  effect  it  within  a  reasonable  time,  he 
ought  not  to  undertake  it:  and  it  will  avail  him  nothing  after  having 
commenced  his  improvement  without  the  ability  or  means  of  com- 
pleting it,  when  he  is  compelled  to  quit  it  on  such  account,  to  say 
that  he  intends  holding  on  to  it,  and  to  resume  the  work  and  per- 
fect it  as  soon  as  he  shall  become  able  to  do  so:  for,  if  he  could,  in 
this  way,  prevent  the  state  from  disposing  of  the  land  for  five  or  six 
years,  he  and  his  heirs  might,  upon  the  same  plea,  and,  perhaps, 
with  truth  too,  do  it  for  a  century.  Abandonment  is  not  always  a 
question  of  intention,  and,  therefore,  a  matter  of  fact,  to  be  left  ex- 
clusively to  the  jury  without  any  controlling  instruction  from  the 
court,  as  the  court  would  seem  to  have  thought  it  was  in  this  case. 
Because  when  more  than  a  reasonable  time  has  elapsed  for  com- 
pleting the  settlement  without  its  being  clone,  after  making  a  proper 
allowance  for  all  delay  occasioned  by  what  the  law  may  deem  a 
sufficient  excuse  or  cause  for  it,  and  the  facts  are  not  controverted, 
the  law  will  pronounce  the  neglect  or  the  failure  of  the  party  to 
perfect  his  settlement,  an  abandonment,  whatever  his  intention  in  re- 
gard to  it  may  have  been.  Intention  will  amount  to  nothing,  in 
such  case,  without  acts.  The  will  cannot  be  taken  for  the  deed  ; 
for  a  settlement,  in  order  to  make  it  effectual,  must  not  have  the 
smallest  cast  of  abandonment  about  it.  It  must  be  followed  up  "  and 
continued  from  time  to  time,"  says  the  act  of  1786,  "unless  inter- 
rupted by  the  enemy,  or  going  into  the  military  service  of  this 
country  during  the  war."  And  although  there  may  be  other  causes 
of  interruption  beside  those  mentioned  in  this  act,  which  ought  to 
excuse  the  party  for  a  time  at  least,  yet  these  causes  may  be  con- 
sidered as  examples  given,  and  tending  to  show  in  all  cases  that  the 
legislature  never  intended  that  trifling  excuses,  comparatively,  such 
as  mere  inability  of  the  party,  or  its  being  inconvenient  for  him  to 
go  on  without  a  sacrifice  of  his  comfort  or  pecuniary  interests,  should 
be  admitted  to  prevail.  Nothing  short  of  prevention  by  a  physical 
force,  such  as  may  endanger  the  personal  safety  of  the  party,  or  a 
call  upon  him  to  defend  his  country,  in  time  of  war,  would  seem  to  be 
indicated  as  admissible  by  the  terms  of  the  act.  Upon  this  ground 
it  may  be,  that,  if  the  party  be  prevented  from  continuing  his  im- 
provement and  settlement  by  the  force  or  violence  of  one  who  sets 
up  a  claim  subsequently  to  the  land,  he,  doubtless,  might  be  indulged 
until  it  might  be  convenient  for  him  to  assert  his  right,  and  to  claim 
redress  by  means  of  the  law.  But,  in  the  present  case,  no  excuse 
whatever  was  offered,  either  by  George  or  the  plaintiff  below,  for 
not  having  prosecuted  and  perfected  the  improvements  by  a  per- 
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sonal  resident  settlement  on  the  land,  although  more  than  six  years 
elapsed  from  the  commencement  of  it,  when  the  warrant  would 
seem  to  have  been  resorted  to  for  the  purpose  of  securing  a  title 
to  the  land  without  going  further  with  the  improvement.     Under 
such  an  exposure  of  the  facts  established  by  evidence  given  on  the 
part  of  the  plaintiff  below  himself,  and  corroborated  by  that  of  the 
other  party,  the  court  below  would  clearly  have  been  justified  in 
charging  the  jury  as  requested  by  the  counsel  of  the  plaintiff  in 
error.     But  still,  notwithstanding  this  would  have  been  the  proper 
direction  for  the  court  to  have  given  the  jury,  we  think  the  de- 
fendant in  error  was  entitled  to  recover  upon  his  office  title  alone; 
and  that  the  judgment  in  his  favour  ought  not,  therefore,  to  be  re- 
versed.    If  the  plaintiff  in  error  failed  to  show  that  he  or  some 
other  person  had  a  right  to  the  land  in  question,  at  the  time  the  de- 
fendant in  error  obtained  his  patent  from  the  state  for  it,  then  it  was 
unappropriated,  and,  beyond  all  question,  he  thereby  acquired  a 
right  to  it.     Now,  although  it  is  abundantly  clear  that  the  plaintiff 
in  error  had  made  such  an  improvement  and  settlement,  before  the 
defendant  in  error  obtained  his  patent  or  survey  under  the  warrant, 
as  entitled  him  to  a  pre-emption  right  to  four  hundred  acres,  yet  the 
question  presents  itself,  did  he  show  on  the  trial  of  the  cause  that 
he  had  the  right  under  it  to  include  the  land  in  dispute  ?    For  it  was 
indubitably  incumbent  upon  him  to  have  shown  this  positively;  and 
unless  he  did,  the  defendant  was  entitled  to  recover  under  his  patent 
right     Then  what  did  the  plaintiff  show  in  this  respect  ?     It  was 
proved  very  distinctly,  and  without  the  least  contradiction  by  his 
own  witnesses,  that  in  1824  he  designated  the  boundaries  of  his 
claim  under  his  settlement,  by  marking  lines  on  the  ground  which 
took  in  from  six  to  seven  hundred  acres;  being  from  two  to  three 
hundred  acres  more  than  he  could  thus  acquire  any  right  to.     It 
does  not  appear  that  he  had  made  any  calculation  in  order  to  ascer- 
tain the  quantity  so  designated,  with  precision;  but  still,  according  to 
the  testimony  of  John  Byers,  one  of  his  own  witnesses,  who  as- 
sisted him  in  running  and  marking  the  lines,  he  must  have  been 
conscious  that  he  was  taking  in  and  claiming  much  more  land  under 
his  settlement  than  he  had  a  right  to.     For  Byers  testified  that  in 
making  the  survey,  Atchison  commenced  on  the  river,  better  than 
a  mile  below  his  house  or  improvement,  and  that  he  allowed  to  take 
in  the  land  half  a  mile  above,  thus  extending  his  claim  from  a  mile 
and  a  half,  and  more,  to  two  miles.     This  was  certainly  nothing 
short  of  an  attempt,  on  his  part,  to  defraud  the  state,  by  endeavour- 
ing to  make  every  body  believe  that  he  had  an  available  claim  to 
the  whole  of  the  land  so  marked  out,  and  thus  to  prevent  every  one 
from  buying  any  portion  of  it  from  the  state.     Under  these  circum- 
stances he  was  entitled  to  no  favour  and  had  no  right  to  claim  that 
he  should  be  consulted  by  a  subsequent  warrantee  before  the  latter 
should  undertake  to  locate  his  warrant  by  a  survey.      If  such  war- 
rantee left  him  his  full  complement  of  four  hundred  acres,  including 
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all  his  improvements,  in  a  reasonable  form  and  figure,  it  is  the  most 
that  he  can  claim.  But  if  he  did  not,  it  will  lie  with  the  settler  to 
show  it  distinctly.  Here,  however,  it  cannot  be  pretended  that 
such  proof  was  made  by  the  plaintiff  in  error.  And  for  aught  that 
appears  from  the  evidence,  he  has  all  that  he  has  any  right  to  claim 
under  his  settlement,  exclusive  of  the  land  embraced  within  the  pa- 
tent of  the  defendant  in  error,  and  recovered  by  the  judgment  of 
the  court  below. 

These  observations  show  also  that,  the  matters  embraced  in  the 
third  and  last  error  assigned,  would  not  have  prejudiced  the  plain- 
tiff in  error  with  the  jury,  and  that  he  has  no  ground  for  complaint 
on  account  of  the  charge  of  the  court  relative  to  them. 

Judgment  affirmed. 

Wallace  and  Potter,  for  plaintiff  in  error. 
Burnside  and  Miles,  for  defendant  in  error. 


Brown  against  Gray. 

In  a  proceeding  before  two  justices  to  obtain  possession  of  land  purchased  at  sher- 
iff's sale,  if  it  appear  that  the  complainant  is  the  vendee,  of  which  the  sheriff's  deed 
is  conclusive,  or  that  he  is  the  grantee  of  the  vendee,  he  had  ineffectually  given 
three  months  to  quit,  and  that  the  respondent  is  the  defendant  in  the  execution,  or  in 
possession  under  such  defendant  by  title  subsequent  to  the  judgment,  he  is  entitled  to 
recover.  Nor  can  he  be  defeated  or  delayed,  except  when  the  respondent  alleges  on 
oath  that  he  claims  not  under  the  defendant  in  the  execution,  but  by  title  adverse,  or 
that  he  claims  by  the  same  title,  but  by  a  transfer  previous  to  the  judgment.  In  such 
proceedings  the  only  legitimate  matter  for  inspection  is  the  record;  the  court  cannot 
examine  extrinsic  matters  on  certiorari  or  writ  of  error. 

It  is  not  error  that  the  jury  found,  and  the  justices  rendered  judgment  for,  a  gross 
sum  as  costs. 

THIS  was  a  proceeding  by  Thomas  Brown  against  John  Gray 
and  Elizabeth  Gray,  before  two  justices  of  the  peace,  to  obtain  the 
possession  of  a  house  and  lot  which  the  complainant  had  purchased 
from  Dr  Wm  C.  Chambers  who  had  purchased  the  same  at  sheriff's 
sale.  On  the  24th  of  June,  1834,  Dr  Wm  C.  Chambers  gave  the 
notice  required  by  law  to  the  said  John  Gray  to  deliver  up  the  pos- 
session to  him  ;  at  which  time  he  had  sold  and  conveyed  his  title  to 
Thomas  Brown,  who,  on  the  28th  July,  1834,  gave  a  like  notice  to 
John  and  Elizabeth  Gray.  After  the  lapse  of  three  months  Thomas 
Brown  made  his  complaint,  upon  which  a  warrant  was  issued  by 
the  justices. 

Dr  Wm  C.  Chambers,  by  articles  of  agreement  with  Thomas 
Brown,  dated  the  9th  of  June,  1834,  covenanted  to  convey  said 
house  and  lot,  &c.,  to  said  Brown,  on  or  before  the  20th  of  said 
v. — c 
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month,  to  him  his  heirs  and  assigns  in  fee  simple ;  clear  of  all  in- 
cumbrances  whatsoever;  and  to  give  said  Brown  possession,  on  or 
before  the  said  20th  of  June — the  purchase  money  was  3,000  dol- 
lars to  be  paid  in  hand  by  said  Brown. 

The  deed  for  said  property  from  Chambers  and  wife  to  Brown, 
is  dated  same  day,  [9th  of  June,  1834,]  and  contains  a  general  war- 
ranty. In  this  deed,  the  deed  from  the  sheriff  to  Chambers  is  re- 
cited as  dated  the  day  of  A.  D.  1834. 

The  following  is  the  material  part  of  the  record  of  the  acknow- 
ledgment of  the  sheriff's  deed  to  Dr  Chambers. 

No.  257,  APRIL  TERM,  1834. 

«*Came  into  Court,  George  Beetem,  high  sheriff,  &c.,  and  pro- 
duced a  deed  poll  from  him  to  Dr  Wm  C.  Chambers,  dated  the 
day  of  ,  A.  D.  1834,"  for  the  house  and  lot  aforesaid, 

sold  on  the  16th  of  April,  1834,  which  acknowledgment  was  taken 
in  open  court,  the  22d  day  of  April,  1834. 

The  sheriff's  deed  to  Chambers  for  the  aforesaid  house  and  lot, 
produced  and  given  in  evidence  on  the  trial  before  the  justices  and 
jury  in  this  case,  and  the  sheriff's  receipt  for  the  purchase  money, 
are  dated  23d  of  June,  1834. 

The  defendants  offered  in  evidence  the  records  of  two  former 
trials  between  same  parties  for  the  same  premises;  one  before  Justices 
Irvine  and  Ramsey,  and  the  other  before  Todd  and  Squiers,  founded 
on  the  same  notices  given  in  evidence  in  this  case,  and  complaints 
made  by  the  same  plaintiff  against  the  same  defendants;  and  warrants 
issued  to  sheriff,  and  juries  summoned;  which  said  trials  were  termi- 
nated as  will  appear  from  the  following  extracts,  taken  from  the 
records  thereof.  This  evidence  the  justices  rejected  in  this  case. 

Extract  from  Record  of  former  Trial — before  Justices  Irvine 
and  Ramsey. 

"Now  to  wit:  8th  of  November,  1834,  the  justices  and  jury  met 
according  to  adjournment,  and  after  having  heard  the  parties  by 
their  counsel,  and  having  considered  all  the  evidence  adduced  by 
the  said  parties,  the  said  justices  and  jury  were  unable  to  agree  on 
the  facts  required  to  be  found  by  them,  in  order  to  give  the  said 
Thomas  Brown,  the  complainant,  possession  of  the  said  premises, 
agreeably  to  the  act  of  assembly,  &c.  Nor  could  the  said  justices 
and  jury  agree  that  the  said  defendants  had  shown  sufficient  cause, 
why  delivery  of  the  possession  of  the  said  premises,  should  not  be 
made  to  the  said  Thomas  Brown.  Therefore,  the  said  justices  and 
jury  separated. — Witness,  £c. 

Extract  from  Record  of  former  Trial — before  Justices  Todd 
and  Squiers. 

"Now,  February  11,  1S35,  parties  met  by  their  counsel,  and 
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justices  and  jurors  being  all  present,  and  after  again  having  heard 
the  parties  by  their  counsel,  and  having  considered  all  the  evidence 
adduced  by  the  said  parties,  the  justices  and  inquest  were  unable  to 
agree." — Signed,  &c. 

The  respondents  objected  to  the  recovery  of  the  claimants  on 
the  following  grounds: 

1.  The   sheriff's   deed    given    in    evidence   by  the   plaintiff,  is 
not  the   deed   acknowledged   by  the  sheriff;  it  materially  varies 
from  the  record  of  the  acknowledgement  of  the  sheriff's  deed  for 
the  premises,  and  consequently  does  not  authorise  a  proceeding  of 
this  kind. 

2.  The  falsification  of  the  sheriff's  deed  after  its  acknowledge- 
ment, and  the  offer  and  admission  of  parol  testimony  to  sustain  it, 
takes  this  case  out  of  the  provisions  of  the  act  of  assembly,  and 
the  jurisdiction  of  the  justices  and  jury. 

3.  By  this  law  the  party  giving  the  notice  to  give  up  to  him  the 
possession,  must  actually  have  in  him  the  right  of  possession  at  the 
time  he  gives  the  notice;  and  the  deed  executed  by  Chambers  to 
Brown  the  9th  day  of  June,  1834,  before  Chambers  gave  notice  to 
give  up  the  possession  of  the  premises  to  him  the  24th  of  June, 
1834,  shows  at  that  time,  Chambers  had  not  the  right  of  possession, 
and  consequently  had  no  authority  under  the  act  of  assembly,  to 
give  any  such  notice. 

4.  The  notice  given  by  Dr  Chambers,  the  24th  of  June,  1834, 
was  a  notice  to  John  Gray  alone,  and  not  to  John  Gray  and  Eliza- 
beth Gray,  and  can  be  of  no  avail  in  any  proceedings  in  which 
Elizabeth  Gray  is  a  party;  and  consequently  cannot  authorise  this 
proceeding. 

5.  The   act   of  assembly   distinctly    designates   who   and   what 
description  of  persons  are  authorised  by  it  to  give  the  notice, — it 
clearly  discriminates  between  the  purchaser  at  sheriff's  sale  and 
his  assignee;  and  excludes  from  its  terms  all  authority  to  Thomas 
Brown,  assignee  or  alienee  of  Dr  Chambers,  to  give  the  notice  to 
surrender  up  the  possession,  and  leaves  him  to  his  remedy  by  eject- 
ment. 

6.  The  notice  of  Dr  Chambers  introduced  as  part  of  the  pro- 
ceedings, dated  24th  of  June,  1834,  requiring  the  possession  to  be 
delivered  to  him  in  three  months  thereafter;  and  that  of  Thomas 
Brown,  dated  28th  of  July,  1834,  requiring,  while  the  notice  of 
Dr  Chambers  was  in  force,  the  possession  to  be  delivered  to  Thos. 
Brown,  both  dated  after  the  execution  of  the  deed  by  Chambers  to 
Brown,  rendered  it  wholly  uncertain  to  whom  the  possession  was  to 
be  delivered,   and  by  their  contradiction  deprived  the  notice  in- 
tended to  be  conveyed  by  either  or  both  of  them  taken  together,  of 
that  certainty  which  is  indispensably  essential  to  constitute  a  notice 
within  the  act  of  assembly. 

7.  The  justices  and  jury,  by  virtue  of  this  act,  have  no  jurisdic- 
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tion  when  the  whole  transaction  of  the  sheriff's  sale  does  not  appear 
on  the  face  of  the  sheriff's  deed,  and  if  it  appears  by  circumstances 
or  evidence  de  hors,  or  extraneous  to,  the  deed,  that  Dr  Chambers 
agreed  to  hold  the  property  in  trust  for  E.  Gray,  and  to  allow  her 
to  obtain  the  beneficial  interest  in  it;  this  will  form  a  case  of  compli- 
cated facts  and  difficult  matters  of  law,  not  contemplated  by  the  act, 
and  not  within  the  jurisdiction  given  them  by  said  act  of  assembly. 

8.  Elizabeth  Gray  does  not  claim  to  hold  the  possession  in  op- 
position to  the  sheriff's  sale  and  title  under  the  same,  but  under  the 
same  sale  and  title,  by  virtue  of  a  contract  with  Dr  Chambers,  the 
sheriff's  vendee,  prior  to  the  sale  by  Chambers  to  Brown,  the  com- 
plainant or  plaintiff  in  this  proceeding,  and  that  as  between  her  and 
Dr  Chambers  or  Brown,  she  is  not  liable  to  this  proceeding,  her  title 
not  being  such  as  to  make  her  a  party  defendant  within  the  contem- 
plation of  the  act  of  assembly. 

The  same  exceptions  to  the  proceedings  were  relied  upon  in  this 
court,  and  argued  by 

Graham  and  Biddle,  for  plaintiffs  in  error. 
Alexander  and  Penrose,  for  defendants  in  error. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — This  summary  proceeding  is  provided  for  cases 
whose  elements  are  simple  and  few.  When  the  complainant  has 
made  it  appear  that  he  is  a  vendee  at  sheriff's  sale,  of  which  the 
sheriff's  deed,  with  its  certificate  of  acknowledgement,  is  con- 
clusive, or  that  he  is  the  grantee  of  such  vendee;  that  he  had  abor- 
tively given  three  months  notice  to  quit;  and  that  the  respondent 
is  the  defendant  in  the  execution,  or  in  possession  under  such 
defendant  by  title  subsequent  to  the  judgment — he  has  entitled 
himself  to  recover.  Nor  will  the  respondent  be  suffered  to  defeat 
or  delay  him,  by  allegations  involving  principles  of  more  difficult 
application  than  those  intended  to  be  committed  to  this  tribunal, 
except  in  two  instances  specifically  pointed  out.  When  he  alleges 
on  oath  that  he  claims  not  under  the  defendant  but  by  title  adverse, 
or  that  he  claims  by  the  same  title  but  by  a  transfer  of  it  previous  to 
the  judgment,  it  becomes  the  duty  of  the  justices  to  stay  the  pro- 
ceeding till  the  truth  of  his  allegation  shall  have  been  determined  in 
a  superior  court;  but  he  can  arrest  it  by  no  other  device  or  contri- 
vance whatever.  Now  the  allegation  of  a  sale  by  the  complainant's 
grantor  to  one  of  the  respondents,  was  not  within  either  of  these 
exceptions,  and  therefore  not  proper  to  be  heard.  But  being  heard, 
it  was  properly  disregarded ;  for  it  followed  not  that  the  inquiry  was 
to  stop  because  the  respondents  had  succeeded  in  foisting  into  it 
matters  of  fact  and  law  of  which  the  inquest  had  not  jurisdiction. 
These  presented  questions  which  it  had  not  power  to  determine; 
yet  the  respondents  are  not  without  remedy.  They  may  still  have 
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them  determined  in  an  action  of  ejectment;  but  they  must  surrender 
the  possession  in  the  mean  time. 

The  notice  given  by  the  complainant's  grantor,  was  not,  in  point 
of  law,  the  inception  of  the  proceeding;  and  though  it  is  recited  in 
the  record,  ex  majore  cautela  I  presume,  it  is  but  surplusage.  The 
complainant  having  acquired  the  vendee's  title,  subsequently  gave 
notice  for  himself;  and  it  is  this  which,  so  far  as  respects  that  part 
of  the  case,  entitled  him  to  recover.  With  the  uncertainty  of  own- 
ership, generated  by  these  apparently  conflicting  notices,  the  respon- 
dents had  no  concern.  It  was  their  business  to  depart  and  leave  the 
vacant  possession  to  those  who  might  choose  to  make  it  a  subject  of 
contest:  they  certainly  could  not  make  pretension  to  hold  against 
both  parties.  But  it  would  be  easy,  were  it  necessary,  to  show  that 
the  right  of  possession  was  in  the  complainant  at  the  date  of  his  no- 
tice. In  respect  to  the  conveyance/rom  the  sheriff's  vendee,  there 
is  no  dispute;  and  the  sheriff's  deed  to  him  had  been  acknowledged 
three  months  before,  of  which  the  certificate  constituted  the  only 
proof  with  which  the  inquest  had  to  do.  The  discrepance  betwixt 
these,  as  to  dates,  is  immaterial.  The  date  is  not  of  the  substance 
of  the  deed,  and  it  was  doubtless  inserted  subsequently  with  the 
consent  of  the  vendee;  but  the  acknowledgement,  being  evidence  of 
previous  delivery,  would  entitle  the  vendee  to  recover  of  a  stranger 
even  on  a  deed  without  a  date.  The  effect  of  its  retention  as  a  secu- 
rity for  the  purchase  money,  if  indeed  any  could  be  produced,  would 
be  betwixt  the  sheriff  and  his  vendee;  for  a  stranger  would  certainly 
not  be  suffered  to  aver,  in  the  face  of  the  officer's  recorded  acknow- 
ledgement, that,  the  instrument  was  less  than  what  the  acknowledge- 
ment of  it  purported  to  mr.ke  it,  or  that  the  title  was  not  vested  by  it. 

But  had  the  justices  erred  in  these  matters,  redress  could  not  be 
had  here.  On  certiorari  or  writ  of  error,  the  appellate  court  inspects 
nothing  but  the  record  which,  by  the  requirements  of  the  statute, 
contains  but  a  statement  of  the  facts  found  for  the  complainant;  and 
as  neither  the  statute  of  West.  2,  nor  any  other,  has  given  justices 
of  the  peace  authority  to  put  extrinsic  matter  on  the  record  by 
bill  of  exceptions,  we  would  be  compelled  to  shut  our  eyes  to  most 
of  those  assigned  here.  This  principle  alone  would  dispose  of  the 
exceptions  to  the  sheriff's  deed,  with  its  date  and  certificate  of  ac- 
knowledgement, the  extracts  of  what  have  been  called  the  records 
of  former  unsuccessful  trials,  and  in  short  every  thing  that  was 
merely  matter  of  evidence.  Over  subjects  like  these,  the  power  of 
the  justices  stands  as  did  the  common  law  power  of  the  judges  be- 
fore the  enactment  of  the  statute  of  Westminster.  The  only  legiti- 
mate matters  of  inspection,  therefore,  are  the  notices  as  they  appear 
in  the  inquisition,  which  we  have  already  said  are  well  enough — 
and  the  judgment,  for  a  gross  sum  as  costs. 

That  the  costs  were  not  regularly  taxed,  does  not  appear;  and  we 
will  not  intend  it.  Under  these  statutes  the  course  has  been  for  the 
justices  to  give  judgment  for  a  gross  sum;  and  such  is  the  course  of 
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the  English  courts  at  this  day.  The  taxation  is  no  part  of  the  re- 
cord; and  that  it  may  be  reviewed  on  error  to  our  common  law 
courts,  is  the  effect  of  long  and  inveterate  practice.  In  the  case  be- 
fore us,  there  must  have  been  some  sort  of  taxation,  or  process  of 
liquidation  from  which  the  amount  was  obtained;  and  we  are  not  to 
intend  there  was  error  for  want  of  it.  But  even  were  the  exception 
well  founded,  yet  going  to  a  part  of  the  judgment  susceptible  of 
separation,  it  would  be  cause  of  reversal  only  as  regards  the  costs. 
Judgment  affirmed. 


Deckard  against  Case. 

One  partner  may  transfer  the  whole  stock  in  trade  of  the  firm ;  and  if  possession 
be  delivered,  and  the  transaction  be  bonajide,  it  matters  not  whether  the  instrument 
of  transfer  be  under  seal  or  otherwise. 

ERROR  to  the  common  pleas  of  Perry  county. 

This  was  an  action  of  trespass  by  James  H.  Case,  Daniel  Charles, 
and  George  Snyder,  against  John  Deckard,  and  arose  out  of  the  fol- 
lowing circumstances: 

Lowe  &  Mead  were  partners  in  the  coach  and  wagon  making  bu- 
siness, and  contracted  a  number  of  debts,  for  some  of  which  judg- 
ments were  obtained,  and  executions  issued,  to  an  amount  about  600 
dollars.  The  sheriff  levied  upon  their  stock  in  trade,  consisting  of 
partly  finished  carriages  and  wagons,  &c.  As  soon  as  the  levy  was 
made,  and  the  property  in  the  possession  of  the  sheriff,  Mead  ran  off 
and  left  the  country.  A  number  of  their  creditors,  among  whom 
was  the  plaindff,  had  a  meeting,  in  which  it  was  understood  that  if 
the  property  was  sold  in  its  unfinished  condition  by  the  sheriff, 
it  would  be  sold  for  less  than  its  value;  and  Lowe,  being  present, 
agreed  to  transfer  it  all  to  the  plaintiffs  in  this  suit,  upon  their  as- 
suming to  pay  certain  debts,  and  the  executions  levied  on  the  pro- 
perty; and  in  pursuance  of  which  he  executed  the  following  assign- 
ment. 

"  Know  all  men  by  these  presents,  that  I,  Jesse  Lowe  of  Liver- 
pool township,  Perry  county,  state  of  Pennsylvania,  wagon  and 
coach  maker,  for  and  in  consideration  of  the  sum  of  800  dollars,  to 
me  in  hand  paid  by  George  Snyder,  Daniel  Charles  and  James  H. 
Case,  of  the  same  place,  at  and  before  the  ensealing  and  delivery  of 
these  presents,  the  receipt  whereof  is  hereby  acknowledged,  have 
bargained,  sold  and  delivered,  and  by  these  presents  do  bargain,  sell 
and  deliver  unto  the  said  G.  Snyder,  D.  Charles  and  J.  H.  Case, 
twenty  morocco  skins,  &c.,  &c.,  (setting  out  a  list  of  items)  unto 
the  said  G.  S.,  D.  C.  and  J.  H.  C.,  their  executors,  administrators 
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and  assigns,  to  them  and  their  own  proper  use,  benefit  and  behoof. 
And  I,  the  said  Jesse  Lowe,  my  heirs,  executors  and  administra- 
tors, the  said  bargained  premises  ,unto  the  said  G.  S.,  D.  C.  and  J. 
H.  C.,  their  executors,  administrators  and  assigns  from  and  against 
all  persons  whomsoever,  shall  and  will  warrant,  and  for  ever  defend 
by  these  presents. 

"  In  witness  whereof  I  have  hereunto  set  my  hand  and  seal  the 
23d  day  of  November  1832. 

"  JESSE  Low,  [L.  s.]." 

When  this  assignment  was  executed,  the  property  was  in  the  pos- 
session of  the  sheriff,  and  had  been  removed  by  him  from  the  place 
where  it  had  been  levied  upon.  The  sheriff  then  gave  up  the  property 
to  Case,  Charles  and  Snyder,  who  rented  the  shop  which  had  been 
occupied  by  Lowe  &  Mead  ;  took  the  property  back  there,  employ- 
ed hands,  and,  among  others,  Lowe  himself,  and  conducted  and  car- 
ried on  business  there  for  fourteen  or  fifteen  months.  At  this  time 
an  execution  issued  at  the  suit  of  Alexander  Graydon  against  Lowe 
&  Mead  for  259  dollars,  which  was  put  into  the  hands  of  John  Deck- 
ard the  defendant,  who,  upon  being  indemnified  by  Alexander  Gray- 
don, the  plaintiff  in  the  execution,  levied  on  the  property  in  the 
possession  of  Case,  Charles  and  Snyder,  as  the  property  of  Lowe  & 
Mead,  and  sold  it  for  159  dollars.  This  action  of  trespass  was  then 
brought  against  John  Deckard. 

The  defendant  rested  his  defence  on  two  grounds :  first,  that  the 
bill  of  sale  of  the  entire  stock  of  the  firm,  by  Lowe  alone  to  the 
plaintiffs,  was  illegal,  and  vested  no  property  in  them,  particu- 
larly as  the  instrument  was  under  seal.  And  secondly,  .that  the 
employment  of  Lowe  by  the  plaintiffs  was  part  of  the  consideration 
of  the  transfer,  and  invalidated  it. 

The  court  (Reed,  President)  ruled  the  first  point  against  the  de- 
fendant, and  upon  the  second  point  referred  the  fact  to  the  jury  with 
direction  that  the  law  was  with  the  defendant,  if  they  believed  the 

fact.     Verdict  for  plaintiffs  for  650  dollars. 

• 

M'Kinney  and  *fllexander,  for  plaintiff  in  error. 
Watts  and  Penrose,  for  defendants  in  error. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — It  is  a  general  principle  of  the  law  of  partnership, 
that  the  partners  are  bound  by  what  is  done  by  each  other  in  the 
course  of  the  partnership  business.  They  are  considered  as  virtually 
present  at  and  sanctioning  the  contracts  they  singly  enter  into  in  the 
course  of  trade ;  and  each  is  vested  with  authority  to  act  at  the  same 
time  as  principal,  and  as  the  authorised  agent  of  his  co-partners. 
Each  partner  reposes  confidence  in  the  other,  and  by  the  act  of  en- 
tering into  the  partnership,  constitutes  him  his  general  agent  as  to 
all  the  partnership  business.  These  principles  are  established  for 
the  benefit  of  the  partners  themselves;  for  it  would  be  a  great  im- 
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pediment  to  commercial  dealings  if,  in  the  ordinary  transactions  of 
trade,  it  were  necessary  that  the  actual  consent  of  each  partner  should 
be  obtained;  or  that  it  should  be  required,  that  the  transaction  should 
be  really  for  the  benefit  of  the  firm.  When,  therefore,  the  act  of  one 
has  the  appearance  of  being  on  behalf  of  the  firm,  it  is  considered  as 
the  act  of  all.  Among  the  powers  most  ordinarily  exercised  by  part- 
ners, is  ihejus  disponandi,  or  the  power  which  each  partner,  indivi- 
dually, has  of  disposing  of  the  joint  stock  or  merchandise.  But  it  is- 
contended  that  these  powers  are  subject  to  certain  limitations;  and  on 
the  authority  of  Justice  Washington,  in  Pearpoint  and  Lord  z>.  Gra- 
ham^ Wash.  C.  C.  R.  234,  it  is  said  to  admit  of  serious  doubt  whe- 
ther one  partner  can,  without  the  consent  of  his  associates,  assign  the 
whole  of  the  partnership  effects  (otherwise  than  in  the  course  of  the 
trade  in  which  the  firm  is  engaged)  in  such  a  manner  as  to  terminate 
the  partnership.  Justice  Washington  inclines  to  take  a  distinction 
between  a  voluntary  act  of  a  partner,  and  those  cases  where,  by  the 
act  of  God,  or  by  the  operation  of  the  law  the  partnership  is  dissolv- 
ed, as  by  death  or  bankruptcy  of  a  partner.  But  why  should  the 
disposal  of  the  whole  stock  in  trade  necessarily  dissolve  the  partner- 
ship ?  The  transaction  may  be  for  the  benefit  of  the  concern,  and 
may  increase,  rather  than  diminish  the  ability  of  the  firm  to  continue 
their  business.  It  is  admitted  he  can  sell  part  without  the  actual 
consent  of  his  associates,  and  the  policy  of  limiting  that  right  is  not 
very  apparent,  where  the  transaction  is  concluded  in  good  faith;  still 
less  in  a  case  like  the  present,  when  the  arrangement  is  most  clearly 
for  the  benefit  of  the  firm.  For  had  the  property  been  sold  by  the 
sheriff  in  its  unfinished  state,  it  would  have  been  attended  with  the 
sacrifice  of  the  interests  of  all  the  parties.  Mead,  aware  that  the 
property  had  been  taken  in  execution,  abandoned  all  care  of  it. 
From  necessity,  then,  the  other  partner  should  have  the  power  of 
disposal,  in  payment  of  the  debts  of  the  firm.  It  cannot,  with  any 
propriety,  be  considered  as  a  voluntary  act  of  disposition,  but  some 
arrangement  was  required  to  relieve  the  property  from  the  custody 
of  the  sheriff.  But  is  the  power  so  limited  as  that  one  partner  can- 
not dispose  of  the  whole  of  the  partnership  effects  ?  In  Fox  v.  Har- 
bury,  Cowp.  445,  lord  Mansfield  held,  that  each  partner  has  a  power 
singly  to  dispose  of  the  whole  of  the  partnership  effects.  The  au- 
thority is  implied  from  the  nature  of  the  business.  Justice  Brainard, 
in  4  Z)ay's  Rep.  430,  expresses  the  opinion  that  one  partner  has  the 
absolute  power  of  disposing  of  the  whole.  And  in  Harrison  v.  Story 
et  al.,  5  Crunch,  it  is  held,  that  one  partner  may,  in  the  partnership 
name,  assign  the  partnership  effects  and  credits  in  trust  for  creditors 
of  the  firm.  The  case  of  Duherse  v.  Legeon,  1  Dess.  C.  R.  537,  would 
seem  to  have  been  put  on  the  ground  of  fraud,  and  certainly  the 
transaction  must  be  free  from  every  taint  of  fraud;  but  when  the 
assignment  is  bona  fide;  I  cannot  doubt  the  power  of  one  partner  to 
transfer  the  whole,  as  well  as  a  part  of  the  partnership  effects.  Nor 
do  I  think  it  can  make  any  difference  in  passing  the  interest  of  the 
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firm,  when  the  property  has  been  delivered,  whether  the  instrument 
of  transfer  be  under  seal  or  not.  The  assignment  transfers  the  whole 
right  of  the  firm,  and  not  merely  the  right  of  Lowe.  It  purports  to 
assign  the  whole  interest,  and  contains  a  warranty  against  all  persons 
whatsoever. 

There  is  no  ground  to  say,  that  there  was  fraud  in  the  contract. 
The  fact  of  fraud  was  left  by  the  court  to  the  jury,  and  they  have 
found  that  the  contract  was  bonafide.  Nor  has  the  plaintiff  in  error 
a  just  cause  to  complain  of  the  charge  in  relation  to  legal  fraud.  At 
the  time  of  the  agreement,  the  property  had  been  severed  from  the 
possession  of  the  debtor,  and  was  afterwards  re-transferred  to  the 
premises  from  which  it  was  taken.  The  levy  was  made  upon  all  the 
property  of  the  defendant:  after  the  levy,  it  was  removed  to  an  ad- 
joining warehouse  and  held  by  the  sheriff  in  custody  for  several 
days;  and  when  so  held,  the  contract  was  made  for  a  valuable  con- 
sideration. The  shop  to  which  the  property  was  re-transferred 
was  rented  by  the  vendees;  it  was  under  their  superintendence  and 
care;  they  hired  the  workmen,  purchased  the  materials,  and  con- 
tinued the  direction  of  the  concern  for  fourteen  or  fifteen  months. 
There  is  nothing  in  all  this  either  fraudulent  in  fact  or  forbidden 
by  the  policy  of  the  law.  Nor  will  the  fact  that  the  plaintiff  em- 
ployed Lowe  as  a  journeyman,  affect  the  transaction,  unless  his 
employment  was  a  part  of  the  consideration  of  the  contract. 

Judgment  affirmed. 


Ilgenfritz's  Appeal. 

The  grandchildren  of  an  intestate  take  their  share  of  his  estate  by  substitution,  not 
through,  but  paramount  to,  their  parent.  Hence  it  is  not  subject  to  their  father's  debts, 
where  he  dies  before  such  intestate. 

APPEAL  from  the  Orphans'  Court  of  York  county. 

The  facts  of  this  case  are  fully  set  forth  in  the  following  petition. 

To  the  Honourable  the  Judges  of  the  Supreme  Court  of  the 
County  of  York. — The  petition  of  the  administrators  of  the  estate 
of  Samuel  Ilgenfritz,  sr.,  late  of  the  borough  of  York,  deceased, 
respectfully  showeth — That  the  said  deceased  died  intestate,  seised 
of  certain  real  estate,  and  possessed  of  personal  estate — that  the 
personal  estate  has  not  yet  been  settled,  and  that  the  real  estate  was 
divided  and  appraised  by  an  inquest  awarded  by  the  court,  and  all 
the  heirs  refusing  the  same  at  the  valuation,  and  praying  a  sale,  a 
sale  was  accordingly  ordered,  and  was  made  by  the  administrators, 
and  on  the  thirty-first  day  of  March  last,  the  sale  of  every  part  of 
said  real  estate  was  duly  confirmed,  and  on  a  distribution  of  the 
v. — D 


26  SUPREME  COURT  [H&rrisburg 

[Ilgenfritz's  Appeal.] 

proceeds  of  such  sales,  on  the  first  day  of  April  last,  the  share  of 
each  heir  was  ascertained  as  due  on  that  day,  to  be  276  dollars 
87  cents.  George  Ilgenfritz,  who  was  a  son  of  the  said  intestate, 
died  before  his  father,  and  his  three  minor  children  are  his  legal 
representatives,  entitled  to  one  share  in  right  of  their  father.  That 
the  said  George  Ilgenfritz,  who  died  insolvent,  was  indebted  to  his 
said  father  by  judgment,  which  continued  due  at  the  death  of  his 
said  father,  and  on  the  first  day  of  April  aforesaid,  did  amount  to  the 
sum  of  607  dollars.  Your  petitioners  further  represent  that  it  is 
ascertained  that  the  personal  estate  will  not  exceed  150  dollars,  as  the 
distributive  share  of  a  child,  including  in  such  estimate,  claims  which 
are  doubtful,  so  that  if  your  petitioners  may  legally  retain  the  share 
appropriated  to  the  children  of  the  said  George  Ilgenfritz,  it  will 
necessarily  require  the  application  of  the  share  or  proportion  due  on 
the  1st  of  April  last. 

They,  therefore,  pray  that  the  court  will  order  that  the  said  share, 
or  proportion,  so  due  on  the  first  of  April  last,  may  be  retained  and 
applied  to  the  payment  of  so  much  of  the  said  debt  owing  to  the 
estate  of  said  intestate. 

JACOB  EMMITT, 
G.  P.  ZEIGLER, 
Administrators  of  S.  Ilgenfritz,  deceased. 

The  court  (Durkee,  president)  decreed  against  the  prayer  of  the 
petitioners. 

Barnilz,  for  appellant,  cited  act  of  1832,  Pamph.  Laws  316, 
Yohe  v.  Barnet,  1  Binn.  364. 

Evans  and  Chapan,  contra,  stopped  by  the  court. 

PER  CURIAM. — The  grandchildren  of  an  intestate  take,  by  sub- 
stitution, not  through,  but  paramount  to,  their  parent.  The  law  de- 
signates them  as  persons  to  take  a  title  derived,  not  from  the  parent, 
but  immediately  from  the  intestate.  The  property  never  was  in 
the  parent;  consequently  they  did  not  inherit  from  him  what  he 
had  not.  If  the  administrators  could  come  upon  the  fund  in  their 
hands  as  the  representatives  of  the  parent's  creditor,  it  is  obvious 
that  all  his  other  creditors  might  do  the  same — a  consequence  not 
to  be  pretended.  The  court  was,  therefore,  bound  to  dismiss  the 
petition. 

Decree  affirmed. 
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Slaymaker  against  St  John. 

A  party,  upon  request  made  to  the  court,  is  entitled  to  a  clear  and  distinct  instruc- 
tion on  the  rule  of  law  applicable  to  his  case,  and  it  is  error  in  the  court  either  to 
omit  to  give  it,  or  to  give  it  in  so  imperfect  a  manner  that  the  jury  may  be  misled,  or 
left  uninformed  of  the  law. 

The  statute  of  frauds  and  perjuries  in  Pennsylvania  does  not  prevent  a  resulting 
trust  in  lands,  from  being  proved  by  parol. 

ERROR  to  the  Court  of  Common  Pleas  of  Lancaster  county. 

Samuel  C.  Slaymaker  for  the  use  of  Abraham  Cassel,  against  The 
Marietta  and  Susquehanna  Trading  Company,  with  notice  to  the 
terre-tenants  who  were  the  widow  and  heirs  at  law  of  Stephen  St 
John. 

Judgment  was  entered  on  the  26th  of  January  1824,  at  the  suit 
of  the  plaintiff,  against  the  Marietta  and  Susquehanna  Trading  Com- 
pany, (a  bank  in  Lancaster  county,)  and  the  present  is  a  scire  facias 
to  revive  the  judgment,  with  notice  to  the  terre-tenants  and  repre- 
sentatives of  Stephen  St  John,  who  are  in  possession  of  real  estate 
which  the  plaintiff  alleges  to  be  the  property  of  the  bank.  The  de- 
fendants plead,  that  the  property  is  not  subject  to  the  plaintiff's 
claim,  nor  liable  to  his  execution. 

The  material  facts  appear  to  be  as  follows:  On  the  25th  of  Au- 
gust 1819,  Steinman  and  Cotterell  obtained  a  judgment  against  the 
bank.  A  fieri  facias  was  issued  in  November  1819,  by  which  the 
estate  in  question  was  levied  on  and  condemned,  and  sold  by  the 
sheriff,  and  a  deed  made  17th  of  March  1823,  to  Stephen  St  John, 
the  purchaser.  The  plaintiff  alleges,  that  St  John  purchased  for 
the  bank,  and  received  the  deed  as  their  trustee,  and,  therefore,  the 
property  is  subject  to  the  lien  of  his  judgment.  It  would  seem 
that  the  premises,  prior  to  the  sheriff's  sale,  had  belonged  to  the 
bank,  but  the  legal  title  was  in  W.  Childs,  who,  with  four  others, 
Grosh,  Gish,  Mishey  and  Patterson,  had  been  appointed  by  the 
court,  on  the  1 9th  of  March  1822,  trustees  for  the  bank,  which  had 
closed  its  operations.  Childs  was  the  acting  trustee.  It  was  proved 
by  him,  and  no  evidence  was  adduced  to  impeach  his  statement, 
that  he  attended  the  sheriff's  sale  under  the  idea  that  the  property 
might  be  sacrificed.  Patterson  and  Grosh  also  attended.  Childs 
went  to  St  John,  and  requested  him  to  attend  the  sale,  and  bid  the 
property  off  for  the  bank,  if  it  did  not  go  to  its  value.  St  John 
attended  the  sale,  and  the  property  was  struck  off  to  him  for  115 
dollars.  .  Childs  then  handed  him  the  money,  which  he  advanced 
out  of  his  own  pocket,  and  St  John  paid  it  over  to  the  sheriff. 
Childs,  soon  after,  charged  the  money  to  the  bank.  It  further  ap- 
pears that  at  the  time  of  the  sheriff's  sale,  Childs  set  up  an  advertise- 
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ment,  stating  that  the  property  was  his,  and  whoever  bought  it  as 
the  property  of  the  bank  would  buy  at  his  peril.  In  the  fall  of 
1823,  the  trustees  entered  into  articles  of  agreement  to  sell  the  pro- 
perty to  George  Beckel  for  3000  dollars,  to  be  paid  in  notes  of  the 
bank  when  he  obtained  possession.  In  February  1824,  the  trustees 
and  Childs  executed  deeds  to  Beckel,  but  he  never  paid  any  money, 
nor  obtained  possession;  for  St  John,  when  called  on  by  Childs  to 
convey  to  Beckel,  refused,  claimed  the  property  as  his  own,  and 
entered  into  possession.  It  was  alleged  hy  the  plaintiff,  that  the 
contract  with  Beckel  was  on  condition  that  he  should  receive  pos- 
session, and  possession  not  having  been  delivered,  the  contract  with 
him  was  at  an  end. 

The  principles  of  law  relied  upon  by  the  plaintiff  are  contained 
in  the  following  points  upon  which  the  court  were  requested  to 
charge  the  jury. 

1.  That  the   act  of  frauds  and  perjuries  in  Pennsylvania,  does 
not  prevent  a  declaration  of  trust  from  being  made  by  parol;  and, 
therefore,  if  the  jury  believe  the  testimony  of  William  Childs,  Esq., 
that  he  employed  Stephen  St  John,  to  buy  the  property  in  for  the 
bank,  and  gave  him  the  money  wherewith  he  paid  for  it — that  the 
property,  in  that  case,  is  the  bank's,  and  not  Stephen  St  John's,  or 
his  heirs. 

2.  That  the  acknowledgement  and  execution  of  the  deed,  by  the 
sheriff,  to  Stephen  St  John,  does  not  alter  the  case,  he  still  holding 
it  as  a  trustee  for  the  bank — and  the  property,  therefore,  liable  to  be 
levied  on  and  sold  by  the  creditors  of  the  bank,  for  the  payment  of 
their  debts. 

3.  That  an  agent  who   has  acted,  cannot   call    in    question  the 
power  of  his  principal,  no  more  than  tenant  can   the  right  of  his 
landlord ;  and  if  Stephen  St  John  was  a  mere  agent  and  trustee, 
and  had  no  right  to  the  property — so  neither  has  his  widow  or 
children  any  right  to  it,  since  his  death — and  that  the  plaintiff  has 
aright  to  have  lien  revived  against  the  said  property. 

4.  That  the  defendants,  by  their  deed,  are  estopped  from  deny- 
ing the  right  and  title  of  the  Marietta  Bank  to  this  property. 

And  the  defendants  requested  the  court  to  charge  upon  these 
points. 

1.  The   party  who  alleges  a  trust  by  implication  of  law,  must 
prove  it  by  clear  and  satisfactory  evidence:    and  parol  evidence, 
tending  to  establish  a  trust  of  this  nature,  should  be  received  by  the 
jury  with  great  caution;  and  if  the  evidence  in  this  case  does  not 
clearly  prove  that  Stephen  St  John  intended,  at  the  sale,  to  pur- 
chase in  trust  for  the  bank,  the  verdict  must  be  for  the  defendant. 

2.  As  Squire  Childs  swears  that  he  had  no  authority  from  the 
board  of  trustees  of  the  banking  company,  previous  to  the  sale  by 
the  sheriff,  to  purchase,  or  employ  any  one  else  to  purchase  the  pro- 
perty in  trust  for  the  bank,  that  he  never  told  St  John  that  he  had 
such  authority,  and  that  the  board  of  trustees  never  sanctioned  the 


May  1836.]  OF  PENNSYLVANIA.  29 

[Slaymaker  v.  St  John.J 

purchase,  subsequent  to  the  sale,  and  does  not  even  swear  that  he 
has  ever  received  from  the  company,  or  from  any  other  person,  a 
single  dollar  of  the  purchase  money,  the  facts  detailed  by  him,  be- 
ing wanting  in  these  essential  particulars,  are  not  sufficient  to  raise 
a  trust  in  favour  of  the  bank,  in  the  property  purchased  at  the  sale 
by  St  John. 

3.  As  the  only  witness  produced  by  the  plaintiff  does  not  pre- 
tend that  St  John  ever  confessed  that  he  bought  the  property  in 
trust  for  the  bank,  the  mere  circumstance  of  his  having  been  pre- 
viously requested  to  do  so,  and  of  Squire  Childs's  afterwards  advanc- 
ing the  money  out  of  his  own  funds  to  pay  for  it,  is  not  sufficient  to 
raise  a  trust  in  favour  of  the  bank;  and  his,  Childs's,  charging  the 
amount  to  the  bank  subsequent  to  the  sale,  can  make  no  difference 
in  this  principle. 

4.  If  the  testimony  of  Childs  be  true,  that  he  gave  notice  at  the 
sheriff's  sale,  that  the  house  belonged  to  him,  and  not  to  the  bank, 
and  he  thereby  deterred    others  from  bidding,  his  afterwards  at- 
tempting  to  purchase  would  be   fraudulent:   and    his   subsequent 
transfer  of  his  claim  to  the  bank  would  be  void,  and  could  not  af- 
fect the  rights  of  a  legal  owner  of  the  property. 

5.  Equity,  which  is  part  of  the  law  of  Pennsylvania,  will  not 
create  a  resulting  trust  in  favour  of  a  person,  who,  by  law,  is  inca- 
pable of  holding;  and  as  the  trustees  of  the  Marietta  Company  had 
no  authority  to  purchase  real  estate  under  any  circumstances,  and 
even  if  they  had,  could  only  do  so  in  the  cases  coming  within  the 
provisions  of  the  charter,  no  trust  can  be  raised  in  their  favour  in 
the  case  before  the  court. 

6.  At  the  time  this  judgment  was  obtained,  the  whole  equitable 
interest  of  the  Marietta  and  Susquehanna  Trading  Company,  (if  any 
such  had  existed,)  appears  by  the  express  declaration  of  the  only 
witness  examined  on  behalf  of  the  plaintiff,  to  have  been  transferred 
to  George  Beckel,  and  consequently  no  judgment  obtained  against 
them  subsequent  to  such  transfer  could   bind  that  interest,  or  be 
levied  on  it. 

The  material  part  of  the  charge  of  the  court,  in  answer  to  the 
points  put  by  the  counsel  of  the  parties,  is  fully  stated  in  the 
opinion  of  the  court. 

Jenkins,  for  plaintiff  in  error,  contended  that  the  plaintiff  was 
entitled  to  a  distinct  answer,  that  a  resulting  trust  may  be  created 
by  parol,  and  cited  Foote  v.  Colvin,  3  Johns.  416;  1  Johns.  Cas. 
153. 

Franklin,  for  defendant  in  error,  contended  that  a  resulting  trust 
should  not  depend  upon  doubtful  parol  evidence,  and  that  the  charge 
of  the  court  on  that  point  was  as  strongly  in  favour  of  the  plaintiff 
as  the  proof  allowed,  and  cited  Gascoings  v.  Tering,  1  Vern.  366  ; 
2  Atk.  71,  150;  Free,  in  Chan.  84,  163;  Boyd  v.  M'Lean,  Ij 
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Johns.  Chan.  590;  Lench  v.  Lench,  10  Ves.Jun.;  Peebles  v.  Read- 
ing, S  Serg.  <$•  Rawle.  484. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — If  the  facts  be  as  it  would  appear  by  the  evidence 
they  are,  that  a  majority  of  the  trustees  to  whom  the  care  of  the 
concerns  of  the  bank  was  committed,  attended  the  sale  of  a  portion 
of  the  property  of  the  bank,  and,  in  order  to  prevent  its  being  dis- 
posed of  at  an  undervalue,  Childs,  the  acting  trustee,  procured  St 
John  to  bid  for  them,  and  furnished  him  with  money  for  the  pur- 
pose, and  St  John  undertook  the  trust,  purchased  the  property  and 
paid  for  it  with  that  money,  and  took  the  deed  in  his  own  name,  he 
certainly  became  thereby  a  trustee  for  the  bank,  the  equitable  title 
remained  in  them,  and  was  bound  by  the  plaintiff's  judgment.  That 
such  trust  in  real  estate  may  be  established  by  parol  evidence,  was 
settled  in  German's  Lessee  v.  Gabbald,  3  Sinn.  302,  and  is  con- 
firmed by  subsequent  decisions  ;  and  proof  of  an  undertaking  and 
employment  to  execute  a  trust,  makes  quite  as  strong  a  case  as  that 
of  any  confession  or  declaration.  On  the  evidence  of  Mr  Childs,  the 
money  must  be  deemed  the  money  of  the  bank,  for  he  says  that  he, 
as  acting  trustee,  employed  St  John,  and  gave  him  the  money,  and 
though  at  the  time  he  advanced  the  money  out  of  his  own  pocket,  he 
did  it  for  the  bank,  and  soon  after  charged  it  to  them  ;  so  that,  in 
effect,  it  was  the  bank's  money,  loaned  to  them  by  Childs.  The  act 
of  Childs,  in  relation  to  the  purchase,  was  afterwards  ratified  by  all 
who  had  a  right  to  control  it.  The  trustees  claimed  the  property, 
and  articled  to  sell  it  to  Beckel;  Childs  concurred  in  that  sale,  and 
swears  that  he  represented  the  bank  in  the  purchase.  His  advertise- 
ment was  an  act  in  his  individual  capacity,  and  might  have  been  a 
good  reason  for  objecting  to  a  confirmation  of  the  sheriff's  sale,  on 
the  part  of  the  plaintiff,  or  any  other  person  that  was  injured  by  it. 
If  the  sale  had  been  set  aside,  the  property  would  have  remained  in 
the  bank;  but  no  objection  was  made  to  it;  St  John  affirmed  it,  and 
received  a  deed  under  it,  in  pursuance  of  his  purchase  as  agent  and 
trustee  of  the  bank.  Holding  the  deed  as  such,  he  could  not  con- 
trovert their  title,  but  was  bound  to  surrender  up  the  property  when 
called  on  by  the  trustees.  If  so,  the  property  was  bound  by  the 
judgment,  and  ought  to  go  towards  payment  of  the  debts  of  the  bank, 
and  not  to  St  John  or  his  representatives,  who  never  paid  a  dollar 
for  it. 

Most  of  the  positions  laid  down  by  the  court  below  seem  to  be  in 
accordance  with  these  principles,  but  in  some  of  their  material  fea- 
tures, they  are  so  mingled  up  with  extraneous  matter,  as  to  be  ex- 
ceedingly vague  and  obscure,  and  to  the  first  of  the  plaintiff's  pro- 
positions, which  embodies  the  merits  of  his  case,  the  charge  of  the 
court  contains  no  distinct  answer.  The  plaintiff's  first  proposition 
was,  "that  the  act  of  frauds  and  perjuries  in  Pennsylvania  does  not 
prevent  a  declaration  of  trust  from  being  made  by  parol,  and  there- 
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fore  if  the  jury  believe  the  testimony  of  Childs,  that  he  employed  St 
John  to  buy  the  property  in  for  the  bank,  and  gave  him  the  money 
wherewith  he  paid  for  it,  the  property  is  the  bank's,  and  not  St 
John's."  The  part  of  the  charge  that  relates  to  this  proposition, 
seems  to  be  the  following : 

"  It  appears  from  this  summary,  that  Mr  Chilcls  declares  he  had  no 
authority  from  the  board  of  trustees  of  the  banking  company,  pre- 
vious to  the  sale  by  the  sheriff,  to  purchase,  or  employ  any  one  else 
to  purchase,  the  property  in  trust  for  the  bank  ;  that  he  never  told 
St  John  that  he  had  such  authority,  and  that  the  board  of  trustees 
never  sanctioned  the  purchase,  subsequent  to  the  sale;  that  he  no- 
where states  he  has  ever  received  from  the  company,  or  from  any 
other  person,  any  part  of  the  purchase  money.  It  is  contended,  on 
behalf  of  the  defendants,  that  the  facts  detailed  by  Mr  Childs,  being 
deficient  in  these  essential  particulars,  are  not  sufficient  to  raise  a 
trust  in  favour  of  the  bank,  in  the  property  purchased  at  the  sale  by 
St  John." 

"  You  will  recollect  that  the  claim  of  its  being  in  trust,  is  not 
made  in  favour  of  Mr  Childs,  but  in  favour  of  the  bank  ;  and  not 
considering  Mr  Childs  as  trustee,  it  would  appear  to  me  that,  under 
the  circumstances  just  mentioned,  connected  with  the  fact  that  there 
is  no  proof  that  St  John  ever  confessed  that  he  bought  the  property 
in  trust  for  the  bank,  the  mere  circumstance  of  his  having  been  previ- 
ously requested  to  do  so,  and  of  Mr  Childs  afterwards  advancing  the 
money  out  of  hisown  pocket  to  pay  for  it,  whatever  equity  itmight  have 
raised  in  favour  of  Mr  Childs,  if  he  had  made  a  claim  on  his  own 
behalf,  subsequently  to  the  sale,  can  make  no  difference  in  this  prin- 
ciple. And  as  to  any  interest  Mr  Childs  might  have  claimed,  it 
would  appear  to  me,  that  if  he  gave  notice  at  the  sheriff's  sale  that 
the  house  belonged  to  him,  and  not  to  the  bank,  and  he  thereby 
deterred  others  from  bidding,  his  afterwards  attempting  to  purchase 
would  be  fraudulent ;  the  subsequent  transfer  of  his  claim  to  the 
bank  would  be  void,  and  could  not  affect  the  right  of  the  legal  owner 
of  the  property." 

"  But  these  sentiments  and  opinions  have  relation  to  Mr  Childs 
acting  as  an  individual,  and  not  as  an  agent  of  the  bank.  The  case 
will  wear  a  different  aspect,  if  the  facts  stated  by  Mr  Childs  are  esta- 
blished to  your  entire  satisfaction,  and  you  are  convinced  that  he 
acted  altogether  as  a  trustee.  It  is  not  enough  that  he  was  a  trustee, 
but  he  must  have  acted  as  a  trustee,  and  advanced  the  money  as  a 
trustee,  and  in  that  case,  it  would  be  considered  as  the  money  of  the 
bank,  whether  regarded  in  the  light  of  a  loan  or  a  gift,  and  the  right 
of  the  bank  would  depend,  not  on  any  transfer  to  them  by  Mr  Chihls, 
but  on  the  resulting  trust  in  their  favour." 

But  was  there  a  resulting  trust  in  their  favour,  if  the  facts  stated 
are  true  ?  This  question  was  a  material  one  to  the  plaintiff.  In- 
stead of  answering  it  expressly  in  the  affirmative,  as  they  ought  to 
have  done,  the  court  say  the  right  of  the  bank  depends  on  the  re- 
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suiting  trust,  and  leave  the  jury  to  discover  whether  there  was  such 
a  resulting;  trust  binding  in  law,  if  they  believed  all  the  facts  stated 
by  Mr  Childs.  It  is  very  possible  the  court  meant  to  say  there  was 
such  a  resulting  trust,  but  the  plaintiff  was  entitled  to  a  clear  and 
distinct  instruction  on  the  rule  of  law  applicable  to  his  case,  and  it 
was  error  in  the  court  either  to  omit  to  give  it,  or  to  do  it  in  so  im- 
perfect a  manner  that  the  jury  might  be  misled,  or  left  uninformed 
on  the  law. 

The  plaintiff  excepted  to  the  evidence  of  the  proceeding  by  St 
John,  under  the  landlord  and  tenant  act,  against  David  Cassel  and 
another,  to  recover  from  them  the  possession  of  the  premises,  after 
he  had  obtained  his  sheriff's  deed.  I  am  unable  to  perceive  what 
connection  this  proceeding  had  with  the  issue  in  the  present  case. 
It  could  not  affect  the  right  of  the  bank,  as  cestui  que  trust,  whether 
St  John  succeeded  in  a  proceeding  against  the  tenants  or  not.  II 
he  were  a  trustee,  he  continued  to  be  so  whether  he  occupied  by 
tenants  or  by  himself.  Holding  the  legal  title,  he  was  entitled  to 
the  possession  against  all  but  the  bank,  and  they  were  not  parties  to 
the  proceeding,  nor  does  it  appear  they  had  notice  of  it,  or  could 
become  parties.  If  so,  it  was  res  inter  alias  acta,  and  irrelevant  to 
the  case.  • 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


M'Gee  against  The  Northumberland  Bank. 

The  interpretation  of  a  paper  as  to  its  legal  effect  belongs  to  the  court,  but  as  evi- 
dence of  a  fact  it  belongs  to  the  jury.  Hence,  the  facts  stated  in  a  protest  by  a  notary 
public  are,  like  any  other  evidence,  to  be  interpreted  by  the  jury. 

ERROR  to  the  common  pleas  of  Perry  county. 

This  was  an  action  by  the  Northumberland  Bank  against  Rody 
M'Gee,  on  his  indorsement  of  a  note  drawn  to  his  order  by  Peter 
Ritner  for  600  dollars,  payable  at  the  bank. 

Plaintiff  gave  in  evidence  the  note,  and  the  notary's  certificate  of 
protest,  which  stated  that  he  demanded  payment  at  the  bank,  and 
received  for  answer,  "  that  no  provision  was  made  there  for  pay- 
ment thereof,  whereof  I  gave  notice  in  writing  to  the  indorser  of  said 
note."  Tested  at  Northumberland,  November  10,  1832. 

Defendant  called  witnesses,  viz: 

George  Thorp,  sworn. — R.  M'Gee  resided  at  Mr  Ritner's,  in  this 
county,  in  November  1832,  about  twenty  miles  from  Northumber- 
land. 

William  Montgomery,  sworn. — Rody  M'Gee  lived  at  Ritner's  in 
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the  fall  of  November,  1832.  Had  his  constant  residence  there.  Was 
not  absent  as  this  witness  knows. 

Cross-examined. — Witness  lives  two  or  three  miles  from  Ritner's. 

Defendant's  counsel  prayed  the  court  to  charge  the  jury,  "That 
inasmuch  as  the  notary  has  certified  that  he  gave  notice  to  the  indor- 
see, and  at  Northumberland,  it  cannot  be  taken  to  have  been  by 
mail,  but  must  be  strictly  construed,  being  at  best  ex  parte  evidence. 
And  if  the  jury  believe  from  the  testimony  of  the  witnesses,  that 
such  was  not  the  fact,  and  that  Mr  M'Gee  was  not  at  Northumber- 
land, and  consequently  that  such  notice  was  not  given  to  him,  the 
plaintiff  can  not  recover." 

Reed,  President.  We  are  not  required  to  decide  whether  notice 
was  given  at  Northumberland  or  at  defendant's  place  of  residence; 
whether  by  mail  or  actual  delivery.  The  notary's  certificate  indi- 
cates that  notice  in  writing  was  actually  given  to  the  defendant. 
This  is  only  prima  facie  proof  of  the  fact;  but  it  is  good  until  the 
contrary  is  proved.  Any  proof  to  the  jury,  that  notice  was  not 
given  as  certified,  would  counteract  the  effect  of  the' certificate;  and 
it  is  for  the  jury  to  decide,  as  a  question  of  fact,  whether  such  evi- 
dence be  given  or  not.  The  court  does  not  decide  it.  We  think  the 
evidence  on  the  part  of  the  plaintiff  sufficient  to  sustain  the  suit,  and 
we  cannot  see  how  it  is  repelled  by  the  proof  on  part  of  the  defend- 
ant. 

Error  assigned. 

The  court  erred  in  the  charge  as  given,  and  in  not  answering  de- 
fendant's point  as  requested. 

Alexander,  for  plaintiff  in  error. 
Watts,  contra.     Stopped  by  the  court. 

PER  CURIAM — The  interpretation  of  a  paper  as  to  its  legal  effect, 
which  belongs  to  the  court,  is  not  to  be  confounded  with  its  inter- 
pretation as  evidence  of  a  fact,  which  belongs  to  the  jury.  Such  is 
the  principle  of  Sidwell  v.  Evans,  1  Penns.  Rep.  383.  That  was 
the  case  of  a  deposition;  but  is  not  the  protest  of  a  notary,  like  a  de- 
position, substituted  for  oral  testimony  delivered  at  the  bar.  It  is 
but  the  testimony  of  a  witness  still;  and  its  having  been  put  upon 
paper,  not  more  for  the  sake  of  convenience  than  necessity,  cannot 
change  its  properties  or  its  nature.  Had  the  notary  testified  in  per- 
son, as  he  might,  that  he  had  given  notice  at  Northumberland,  no 
one  would  pretend  it  to  be  the  province  of  the  court  to  say  whether 
he  meant  that  he  had  given  it  through  the  post-office,  or  that  the 
party  was  present  to  receive  it.  His  meaning  would  be  for  the  jury, 
and  so  it  must  be  in  respect  to  what  he  testifies  under  the  sanction  of 
an  official,  instead  of  a  judicial,  oath. 

Judgment  affirmed. 

v. — E 
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Gibson  against  Tyson. 

B.  by  deed  conveyed  to  F.  a  tract  of  land  in  fee  simple,  "  excepting  and  reserving 
for  himself,  his  heirs,  executors,  administrators,  and  assigns  all  mineral  or  magnesia 
of  any  kind,  and  to  convey  the  same  away  through  the  premises  intended  to  be  sold, 
so  as  to  do  as  little  damage  to  the  owner  as  possible,  with  all  bricks  and  blocks  of 
soapstone,  as  I  the  said  B.  may  want  for  my  own  use."  Held,  that  this  was  such  a 
reservation  as  entitled  the  grantor  to  cliromate  of  iron,  afterwards  found. 

WRIT  of  error  to  the  district  court  of  Lancaster  county. 

This  is  an  action  of  replevin,  in  which  the  plaintiff,  Isaac  Tyson, 
jr.,  claims  35  tons  of  chromate  of  iron  as  having  been  taken  from 
him  by  William  Gibson  the  defendant. 

The  latter  pleaded  that  this  chrome  was  his  own  property,  which 
the  plaintiff  denied;  and  upon  that  fact  the  issue  between  them  de- 
pended. 

In  1820,  David  Brown  purchased  at  sheriff's  sale  a  tract  of  land 
in  Little  Britain  township,  containing  130  acres  more  or  less,  with 
a  small  stone  house  and  small  stable  thereon,  for  the  sum  of  425 
dollars. 

On  the  3d  of  April  1830,  he  agreed  in  consideration  of  the  sum 
of  500  dollars,  to  sell  and  convey  this  tract  of  land  to  Vincent 
Field,  his  heirs  and  assigns,  "excepting  and  reserving  lor  himself, 
his  heirs,  executors,  administrators  and  assigns,  all  mineral  or 
magnesia  of  any  kind,  and  to  convey  the  same  away  through  the 
premises  intended  to  be  sold, 'so  as  to  do  as  little  damage  to  the 
holder  as  possible,  with  all  bricks  and  blocks  of  soapstone  as  I,  the 
said  Brown,  may  want  for  my  own  use." 

On  the  9th  day  of  September,  A.  D.,  1831,  David  Brown  and  his 
wife,  by  their  deed  of  that  date  did  convey  and  assure  for  the  con- 
sideration aforesaid,  to  the  said  Vincent  Field  the  tract  of  land  above 
mentioned;  which  deed  contains  the  same  exception  and  reservation 
above  mentioned,  and  in  the  same  words. 

On  the  25th  day  of  February  1831,  Vincent  Field  entered  into 
an  agreement  with  William  Gibson,  in  which  for,  and  in  considera- 
tion of  the  sum  of  175  dollars  and  4  cents,  he  sold  all  his  right, 
title  and  interest  ("excepting  a  reserve  mentioned  in  an  article  be- 
tween David  Brown  and  Vincent  Field")  to  a  part  of  the  tract  of 
land  containing  63  acres  more  or  less,  to  the  said  William  Gibson, 
his  heirs  and  assigns,  and  engaged  to  convey  to  him  and  his  assigns 
the  same  premises,  except  about  four  acres  which  he  was  to  convey 
to  Joseph  Smedley,  in  pursuance  of  an  article  between  William 
Gibson  and  him. 

On  the  13th  of  September  1831,  Vincent  Field  and  wife,  for  the 
consideration  expressed  in  the  above  agreement,  conveyed  and  as- 
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sured  to  William  Gibson,  his  heirs  and  assigns,  the  part  of  the  tract 
agreed  as  above  mentioned  to  be  conveyed,  describing  it  by  metes 
and  bounds:  "containing  sixty  acres  more  or  less,  together  with  all 
and  singular  the  rights,  members  and  appurtenances  whatsoever 
thereunto  belonging  or  any  wise  appertaining  thereunto,  and  the  re- 
versions and  remainders,  rents,  issues,  and  profits  thereof  (excepting 
and  reserving  for  himself,  his  heirs,  executors,  administrators  and 
assigns,  all  mineral  or  magnesia  of  any  kind,  and  to  convey  the  same 
away  through  the  premises  intended  to  be  sold,  so  as  to  do  as  little 
damage  to  the  holder  as  possible,  with  all  bricks  and  blocks  of  soap- 
stone,  as  I,  the  said  Vincent,  may  want  for  my  own  use.) 

It  is  under  this  deed  that  William  Gibson,  the  defendant,  claims 
the  property  in  the  chrome,  winch  is  the  subject  of  this  controversy. 

The  plaintiff  claims  under  the  reservation  in  the  articles  and  deed 
of  David  Brown  to  Vincent  Field  as  follows: 

David  Brown,  on  the  18th  of  November  1830,  by  articles  of 
agreement  with  Mahlon  H.  West,  granted  to  him  and  his  assigns 
the  exclusive  title,  right  and  privilege  of  digging,  &c.,  and  remov- 
ing from  a  tract  of  land  sold  by  the  said  Brown  to  Vincent  Field, 
lying  in  Little  Britain  township,  chromate  of  iron  and  magnesia 
mineral  for  the  term  of  three  years,  &c. 

On  the  18th  of  May  1831,  Mahlon  H.  West  assigned  these  arti- 
cles to  Isaac  Tyson,  Jun.,  the  defendant;  under  this  agreement  he  pro- 
ceeded to  dig  and  raise  the  ore  in  question. 

The  plaintiff  requested  the  court  to  charge  the  jury  on  the  fol- 
lowing points  of  law: 

1.  That  the  plaintiff  has  shown  full  title  to  the  ore  in  dispute;  for 
the  reservation  in  the  article  of  agreement  of  3d  April    1830,  and 
in  the  deed  of  9th  September  1831,  from  David  Brown  to  Vincent 
Field,  vested  Brown  with  the  right  to  all  minerals  of  every  descrip- 
tion found  on  the  premises  sold;  and  his  agreement  of  the  18th  of 
November  1830,  with  Mahlon  H.  West,  and   the  subsequent  as- 
signment of  it  on  the  5th  of  April  1831,  conveyed  to  the  plaintiff, 
during  its  continuance,  all  the  right  reserved  by  Brown,  and  hence 
the  verdict  should  be  in  favour  of  the  plaintiff,  for  the  value  of  the 
ore  agreed  upon  by  the  parties. 

2.  That  upon  the  evidence  given  in  the  cause,  the  true  construc- 
tion of  the  reservation  in  the  article  of  agreement,  of  the  3d  of 
April  1830,  and  in  the  deed  of  the  9th  of  September   1831,  c;  n 
only  be  attained  by  extending  it  to  all  minerals;  for  to  restrict  it  to 
the  article  of  magnesia  would  be  to  destroy  the  manifest  intention 
of  the  parties,  to  whom  the  existence  of  chrome  on  the  premises  as 
a  mineral  was  known;   the  parol   testimony  leaving  it    uncertain 
whether  there  be  any  magnesia  there  at  all,  and  whether  it  was  con- 
sidered by  them  as  a  mineral  or  not. 

3.  That  if  the  construction  of  the  reservation  be  at  all  doubtful, 
yet  as  it  is  in  the  disjunction,  the  right  of  election  is  with  the 
grantor,  David  Brown,  and  his  assigns. 
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The  defendant  requested  the  court  to  charge  the  jury  upon  the 
following  points: 

1.  That  the  intention  and  meaning  of  the  parties  are  the  best 
guide  to  the  proper  construction  of  every  contract;  and  to  give  ef- 
fect to  this  intent,  the  ordinary  import  of  words  may  be  restrained, 
the  rule  being  that  when  a  grant  is  in  general  terms,  the  addition  of 
a  particular  circumstance  will  operate  by  way  of  restriction  and 
modification. 

8.  The  true  construction  of  the  reservation  in  the  contract  in 
question,  "all  mineral  or  magnesia,  &c.,  and  all  bricks  and  blocks  of 
soapstone,"  &c.,  is,  that  the  subsequent  restrictive  words  are  to  be 
taken  as  explanatory  of  the  former;  and  the  reservation  is,  there- 
fore, restricted  to  the  particular  minerals  specified  in  such  reserva- 
tion. 

3.  That  the  circumstances  attending  a  transaction  may  be  called 
in  aid  to  explain  the  intent  of  the  parties;  and  if  the  jury  believe 
that  at  the  time  of  the  agreement  between  Brown  and  Field,  on  the 
3d  of  April  1S30,  neither  party  knew  of  the  existence  of  chrome, 
nor  had  it  in  contemplation,  the  construction  to  give  effect  to  the  in- 
tent will  restrain  the  general  terms  used  to  the  particular  articles 
specified  in  the  reservation.  The  rule  of  law  being  that  an  excep- 
tion shall  be  taken  most  favourably  to  the  grantee;  and,  if  there  be 
any  uncertainty  or  ambiguity,  the  grantee  has  the  benefit  which  may 
arise  from  such  defect. 

Hayes,  President.  Whether  the  chromate  of  iron,  for  which  this 
action  of  replevin  is  brought,  is  the  property  of  William  Gibson  or 
not,  must  be  ascertained  from  the  true  construction  of  the  exception 
and  reservation  in  the  agreement  and  deed  from  David  Brown  to 
Vincent  Field. 

The  question  is,  whether  chromate  of  iron  is,  or  is  not  included 
in  the  exception  and  reservation  of  "  all  mineral  or  magnesia  of  any 
kind."  There  can  be  no  doubt  that  it  is  a  mineral :  all  minerals, 
therefore,  would  include  it.  But,  for  the  defendant  it  is  contended  that 
the  words  "  all  mineral,"  are  to  be  restrained  by  what  follows,  "  or 
magnesia;"  that  they  are  used  in  this  clause  as  synonymous  with 
magnesia  as  the  disjunctive  or  clearly  indicates;  that  the  term  minerals, 
taken  in  its  utmost  latitude  would  include  every  thing  beneath  the 
surface,  or  that  might  be  dug  out  of  the  soil,  excepting  plants  and 
vegetables  alone;  which  could  not  have  been  the  idea  of  the  parties 
in  this  reservation  ;  that  magnesia  being  a  mineral,  it  would  be  ab- 
surd to  suppose  that  the  parties  intended  something  additional  to,  or 
beside  minerals  by  using  that  word ;  that  with  respect  to  chrome, 
there  is  no  evidence  that  it  was  known  to  these  parties  as  existing 
on  the  premises  at  the  time  of  the  articles  executed  between  Brown 
and  Field  on  the  3d  of  April  1830,  which  is  manifest  from  the  fact, 
proved  by  Vincent  Field,  that  Brown  valued  the  reservation  at  50 
dollars  only. 

On  the  part  of  the  plaintiff,  it  is  said  that  the  construction  insisted 
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on  by  the  defendant,  violates  a  primary  rule  of  interpretation,  which 
seeks  to  give  effect  to  every  term  of  a  contract,  itt  res  magis  valeat 
quam  pereat,  that  to  attain  this  construction  it  is  necessary  to  throw 
out  five  words  without  assigning  to  them  any  meaning  whatever ; 
that  there  being  no  magnesia  found  on  the  premises,  this  construc- 
tion in  effect  renders  the  whole  reservation  inoperative;  that  the 
disjunctive  or,  implies  a  difference,  not  identity;  and  that  the  parties 
did  probably  suppose  magnesia  to  be  something  else  than  a  mineral; 
that  the  words  "  of  any  kind,"  show  that  the  previous  words  "  all 
minerals"  were  to  be  taken  in  a  comprehensive  sense,  and  the  whole 
context  requires  that  or  should  be  construed  as  and;  that  upon  such 
construction  every  word  will  have  its  operation,  and  the  intent  of 
the  parties  will  be  carried  into  effect. 

The  intention  of  the  parties  is  what  all  interpretation,  where  the 
subject  matter  of  a  contract  is  lawful,  must  aim  at  discovering.  This 
constitutes  the  agreement,  no  matter  what  words  are  used.  It  is  the 
consenting  minds — the  concurring  thought  and  will  of  the  parties  at 
the  time  of  the  agreement,  that  justice  is  called  in  to  aid  and  to  up- 
hold. 

But  language  being  the  chosen  medium  of  communicating,  and 
means  of  fixing  the  intention,  where  the  terms  are  clear  and  explicit, 
and  can  be  carried  into  effect,  it  is  unnecessary  and,  indeed,  improper 
to  go  further.  Ambiguity  is  patent  or  open  when  it  appears  on  the 
face  of  the  contract;  latent,  when  the  expressions,  considered  in 
themselves,  are  free  from  confusion,  but  become  doubtful  and  uncer- 
tain, when  applied  to  the  subject  matter.  The  supreme  court  must 
have  considered  such  ambiguity  as  existing  in  this  case,  having  sent 
the  same  down  to  supply  a  deficiency  in  the  case  stated  by  the 
introduction  of  additional  facts.  Much  evidence  has  been  received 
going  to  show  the  transactions  and  knowledge  of  the  parties,  Field 
and  Brown  and  Gibson,  at  the  period  when  the  reservation  in  ques- 
tion was  made. 

Let  us  first  consider  the  terms  of  the  reservation,  independently 
of  the  extraneous  facts;  and  then  in  connection  with  them. 

1.  The  words  "  all  mineral  or  magnesia  of  any  kind"  would  ap- 
pear to  carry,  of  themselves,  something  more  than  magnesia  alone; 
for  if  magnesia  only  were  meant  to  be  reserved,  why  use  the  other 
terms  at  all,  or  why  use,  all  mineral,  first  ?  That  or  is  sometimes 
used  between  two  words  bearing  the  same  import,  in  the  sense  of 
the  Latin  alias,  is  not  to  be  denied:  but  in  these  cases,  it  is  believed, 
you  may  always  transpose  the  equivalent  terms  without  injury  to 
the  sense,  the  two  being  exactly  synonymous.  But  here  if  all  mi- 
neral means  magnesia  you  cannot  say,  e  converso,  that  magnesia 
means  all  minerals.  The  words  "of  any  kind"  also  appear  to  be- 
long by  congruity  of  signification,  though  not  by  juxta-position,  to 
the  term  all  mineral.  But  attach  them  to  which  you  will,  they  are 
equally  inconsistent  with  the  asserted  synonymy  of  the  phrases  "  all 
mineral"  and  "  magnesia."  Was  it  ever  heard  in  any  region  that 
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the  common  understanding  of  the  country  assigned  the  same  mean- 
ing to  those  terms?  that  all  minerals  were  nothing  hut  magnesia? 
This  were  a  simplification  beyond  the  dreams  of  philosophy. 

The  sense  in  which  the  words  of  a  contract  are  to  be  understood, 
is  the  ordinary  one — agreeable  to  the  common  acceptation.  The 
term  "  mineral"  is  not  very  definite  as  to  its  limits;  but  I  will  ven- 
ture to  say,  that  in  general  and  popular  use,  it  means  all  ores  and 
other  metallic  substances  found  beneath  the  surface  of  the  earth,  and 
all  other  substances  which  are  the  object  of  mining  operations.  Un- 
questionably where  magnesia  is  found  beneath  the  surface,  as  it  gene- 
rally is,  it  is  a  mineral.  In  this  contract  I  am  inclined  however  to 
think  with  the  plaintiff's  counsel,  that  the  parties  were  under  some 
apprehension  that  magnesia  was  not  properly  comprehended  by  the 
term  mineral;  that  knowing  it  only  by  its  usual  form  as  a  drug  or 
medicine,  they  thought  it  necessary  to  express  it  as  reserved,  lest 
the  general  term  mineral  might  not  include  it.  This  idea  affords  an 
additional  argument  for  annexing  the  ensuing  words  "  of  any  kind" 
to  the  term  mineral,  rather  than  to  magnesia,  since  the  manifest  ig- 
norance of  the  parties  forbids  the  supposition  that  they  were  aware 
of  the  various  combinations  in  which  magnesia  is  found,  the  hydrates, 
the  carbonates,  the  sulphates,  &c. 

From  this  view  of  the  phraseology  employed  in  the  reservation, 
it  is  clear  that  the  conjunction  or  must  be  construed  and — a  con- 
struction which  when  demanded  by  the  sense,  is  sanctioned  by  many 
precedents. 

The  phraseology  of  the  reservation  being  thus  adjusted  the  ques- 
tion simply  is,  whether  chromate  of  iron  be  a  mineral  or  not  ? 

It  is  answered  by  the  remark,  that  this  is  a  metallic  substance  found 
beneath  the  surface  of  the  soil — it  is  therefore  a  mineral.  This  con- 
clusion has  not  been  denied  by  the  defendant;  but  the  argument  of 
his  counsel  went  to  maintain,  in  the  first  place,  the  position  that  by 
mineral  nothing  more  was  meant  than  magnesia;  and,  secondly,  that 
chrome  was  not  in  the  contemplation  of  the  parties,  being  unknown 
to  them  at  the  making  of  their  agreement  on  the  3d  of  April  1830. 
The  first  position  was  confined  to  the  patent  ambiguity;  the  second 
to  the  latent. 

2.  As  a  latent  ambiguity  is  shown  to  exist  by  extrinsic  testimony, 
it  must,  by  such  testimony,  be  explained. 

The  testimony  in  the  present  case,  which  has  been  adduced  for 
that  purpose,  proves  it  to  have  been  long  believed  in  the  neighbour- 
hood, that  this  tract,  of  land,  and  especially  that  part  of  it  called 
Soapstone  Hill,  contained  some  valuable  minerals.  For  sometime, 
it  was  thought  there  was  silver  upon  it.  Searches  were  made  up- 
wards of  fifty  years  ago,  for  that  metal.  Holes  were  dug  and  some 
of  the  minerals  obtained  from  them,  were  carried  to  England  for 
analysis.  The  tract  was  originally  "  taken  up"  as  mine  land,  and  so 
called.  The  testimony  further  shows  that  at  the  time  David  Brown 
entered  into  his  agreement  with  Field,  he  was  aware  of  this  belief 
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and  entertained  it  himself,  though  he  was  uncertain  with  respect  to  the 
species,  properties  or  characters  of  the  minerals.  He  spoke  of  gold, 
silver  and  magnesia.  In  consequence  of  this  belief,  he  made  the 
reservation  in  the  articles,  which  were  deliberately  framed,  after 
much  consultation  with  his  family.  It  appears  that  soon  afterwards, 
and  long  before  he  executed  his  deed  to  Vincent  Field,  he  was  inform- 
ed of  the  existence  of  chrome,  so  called,  upon  the  land,  and  more  than 
nine  months  previous  to  that  time  he  entered  into  the  contract  with 
Mahlon  H.  West,  granting  him  the  exclusive  privilege  of  raising  and 
taking  away  chromate  of  iron  and  magnesia  for  three  years;  that  Vin- 
cent Field,  in  the  mean  time,  knew  of  searches  which  were  made  on 
this  tract  for  minerals  without  interfering  to  prevent  them  or  making 
any  objection;  but  on  the  contrary,  assisted  a  few  weeks  after  his 
contract  in  showing  D.  Brown  and  the  person  who  first  discovered 
chrome  anc  designated  it  as  such,  where  his  father  had,  many  years 
before,  dug  in  search  of  silver  and  thrown  out  a  quantity  of  this  mi- 
neral, now  known  to  be  chrome;  that  the  existence  of  it  on  the  Soap- 
stone  Hill,  had  been  long  known  to  others,  who  were  not  apprised 
of  its  properties  or  name. 

It  appears,  then,  that  both  parties,  Brown  and  Field,  came  to  the 
knowledge  of  the  fact  that  the  mineral  called  chrome  or  chromate  of 
iron,  was  found  on  this  tract  before  the  indenture  between  them  of 
the  9th  of  September  1831,  was  executed,  in  which  indenture  the 
identical  reservation  of  the  articles  of  the  3d  of  April  1830,  is  re- 
peated verbatim.  Although  Brown  had  nine  months  before  granted, 
under  this  reservation,  the  exclusive  privilege  of  raising  and  taking 
away  this  very  mineral,  and  Field  knew  it,  and  knew  that  men  had 
been  employed  in  digging  it  up  for  the  person  holding  that  lease  or 
privilege,  yet  neither  Brown  nor  Field  thought  of  altering  or  modi- 
fying the  reservation,  as  not  being  sufficiently  comprehensive  to  in- 
clude chromate  of  iron;  nor  did  the  latter  complain,  at  any  time,  that 
Brown  in  granting  the  privilege  of  digging  and  carrying  away  the 
chromate  of  iron,  was  acting  out  of  his  reservation,  or  encroaching 
upon  his,  Field's,  right;  and  his  forbearance  to  notice  this  was  not 
the  less  remarkable  from  the  fact,  that  he  had  himself  previously  en- 
tered into  a  contract  with  William  Gibson  to  convey  that  part  of  the 
tract  to  him,  on  wich  this  mineral  had  been  found. 

These  facts  do,  in  my  opinion,  remove  every  shadow  of  doubt 
that  the  parties  did  intend,  by  the  terms  of  the  reservation,  to  include 
the  chromate  of  iron,  and  did  understand,  at  the  consummation  of 
their  contract  by  the  deed  of  the  7th  of  September  1831,  that  this 
mineral  was  reserved. 

I  accordingly  think  that  the  verdict  in  the  present  case  ought  to 
be  rendered  for  the  plaintiff. 

Champneys  and  Ellmaker,  for  plaintiff  in  error,  on  the  subject 
of  the  construction  of  contracts,  and  the  effect  of  words  particularly 
descriptive  upon  previous  general  terms,  cited  Connor  v.  Hender- 
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son,  15  Mass.  Rep.  305;  Chess  v.  Chess,  1  Penns.  Rep.  32;  Apple- 
ton  v.  Boyd,  7  Mass.  Rep.  131 ;  Bartlet  v.  Delprat,  4  Mass.  Rep. 
702;  Clarke  v.  Waite,  12  Mass.  Rep.  439;  Alexander  v.  Gould, 

1  Mass.  Rep.   165;  Packer  v.  Gonsalus,  1   Serg.  $>  Rawle  526; 
Lyman  v.  Clarke,  Norris's  Peake,  184;  9  Mass.  Rep.  235;  5  East 
51;  Nicoll  v.  The  Trustees  of  Huntington,   1  Johns.  Chan.  183; 
Jackson  v.  Gardner,  8  Johns.  394 ;  3  <fltk.  9  ;  Whallon  v.  Kauf- 
man, 19  Johns.  97 ;  1  Pow.  on  Con.  230,  237. 

Montgomery  and  Jenkins,  for  defendant  in  error,  cited,  1  Sound. 
Rep.  61,  not.'  1 ;  Roth  v.  Miller,  15  Serg.  fy  Rawle  107 ;  2  Wend. 
Rep.  423;  Stouffer  v.  Coleman,  1  Yeates  393;  Hollingsworth  v. 
Fry,  4  Dull.  347 ;  2  Fonbl.  36 ;  2  ./?/&.  73,  578 ;  1  Eg.  Ca.  M. 
185;  1  Ves.  491  ;  Amb.  Rep.  93;  2  Cowen  195;  Fowle  v.  Bige- 
low,  10  Mass.  384.  To  carry  into  effect  the  apparent  intention  of 
parties  to  a  contract,  "  or"  may  be  made  to  read  "and,"  1  Wend. 
Rep.  388 ;  Jackson  v.  Blanshan,  6  Johns.  54 ;  1  Wend.  Rep.  228  ; 

2  Wend.  Rep.  423,  517. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — There  is  nothing  in  the  first  two  errors  assigned, 
that  would  justify  or  warrant  a  reversal  of  the  judgment,  for  the  evi- 
dence given  under  these  exceptions  was  not  such  as  could  have,  in 
the  slightest  degree,  prejudiced  the  defendant  below  with  the  jury. 
But  admitting,  for  the  sake  of  argument,  that  the  evidence  objected 
to  might  have  influenced  the  jury  in  deciding  facts  improperly  against 
the  defendant  below,  still,  I  should  doubt  the  propriety  of  reversing 
the  judgment  for  that  reason,  if  from  the  other  facts  and  circum- 
stances testified  to  by  the  witnesses,  taken  in  connection  with  the 
language  of  the  exception  in  the  deed,  we  should  be  of  opinion  that 
the  plaintiff  below  was  entitled  to  recover;  for  the  parties  having  by 
consent  withdrawn  the  case  from  the  jury,  and  agreed  that  all  the 
facts  which  the  whole  evidence  tended  to  prove  should  be  considered 
as  found  by  the  jury  in  the  form  of  a  special  verdict,  and  that  the 
same  should  be  submitted  under  that  view  to  the  court  for  its  decision, 
I  confess  that  I  can  perceive  no  good  objection  to  the  court's  separat- 
ing and  excluding  from  its  consideration  all  those  facts,  proved  ex- 
clusively to  exist  by  the  evidence  improperly  admitted',  and  thus 
decide  the  case  entirely  upon  the  facts  established  by  the  adduction 
of  the  proper  evidence. 

The  three  remaining  errors  grow  out  of  the  construction  which 
the  court  put  on  the  exception  contained  in  the  deed  from  David 
Brown  and  his  wife  to  Vincent  Field,  and  the  facts  and  circum- 
stances having  relation  thereto,  which  were  given  in  evidence,  or 
may  perhaps  more  properly  be  said  to  be  exceptions  to  the  course  of 
reasoning  pursued  by  the  judge,  in  coming  to  the  conclusion  that  he 
did,  but  in  truth  may  be  considered  as  one  error,  to  wit,  that  the 
court  erred  in  giving  judgment  for  the  plaintiff,  instead  of  the  defend- 
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ant  below.  If  the  judgment  be  such  as  the  court  below  ought  to 
have  given,  it  is  immaterial  whether  the  reasons  assigned  for  it  be 
the  best  that  might  have  been  advanced,  or  whether  they  tend  to 
support  the  judgment  at  all  or  not ;  a  critical  examination,  therefore, 
of  them  is  unnecessary;  but  still  I  do  not  wish  to  be  understood  as 
insinuating  that  they,  or  any  of  them,  are  exceptionable  in  any  re- 
spect whatever. 

It  appears  to  me  that  the  facts  and  circumstances  testified  to  by 
the  witnesses,  when  taken  in  connection  with  the  words  of  the  ex- 
ception in  the  deed,  are  sufficient  to  support  the  claim  of  the  plaintiff 
below.  The  construction  of  all  instruments  of  writing  ought  to  be 
favourable,  and  as  near  to  the  minds  and  apparent  intent  of  the 
parties  as  possible  it  may  be,  and  the  law  will  permit,  for  benigne 
sunt  faciendas  interpret ationes  chartarum  propter  simplicita- 
tem  laicorum.  Et  verba  intention*  non  e  contra  debent  in- 
servire.  Co.  Litt.  313;  Litt.,  sect.  563;  Plowd.  154,  160; 
1  Shep.  Touch.  86.  Agreements  ought,  most  certainly,  to  be  con- 
strued according  to  the  meaning  and  understanding  which  the  parties 
had  of  them  at  the  time  they  were  made  and  entered  into;  for  it  is 
perfectly  manifest,  that  if  the  meaning  and  intention  of  the  parties  be 
isregarded  or  departed  from,  in  attempting  to  put  a  construction 
upon  their  agreement, it  is  in  reality  making  a  new  agreement  between 
them,  instead  of  expounding  the  old;  and  it  must  be  admitted  that 
neither  courts  nor  juries  have  the  power  to  do  this  ;  the  first,  and 
indeed  the  only  matter  then  is,  to  ascertain,  if  possible,  what  the 
parties  intended  and  gave  their  assent  to,  by  making  the  agreement 
in  question. 

1  cannot  believe,  as  has  been  contended  by  the  counsel  for  the 
plaintiff  in  error,  that  it  would  comport  with  their  intention  to  con- 
sider the  term  "  magnesia"  an  explanation  and  restriction  merely  of 
the  preceding  words,  "all  minerals,"  because,  had  they  known  the 
meaning  of  those  terms  among  those  who  have  any  scientific  know- 
ledge on  the  subject,  it  is  utterly  impossible  that  they,  intending  to 
except  magnesia  alone  out  of  the  grant,  could  ever  have  thought  of 
introducing  into  the  exception,  with  that  view,  the  words  "all  mine- 
rals." But  supposing  the  parties  to  be,  as  certainly  they  were, 
entirely  destitute  of  all  scientific  knowledge  in  regard  to  such  things, 
the  introduction  of  these  words  is  easily  accounted  for.  With  the 
bulk  of  mankind,  magnesia  is  not  considered  a  mineral  at  all.  No- 
thing is  thought  by  them  to  be  such  unless  it  be  of  a  metallic  nature, 
such  as  gold,  silver,  iron,  copper,  lead,  &c. ;  magnesia,  therefore, 
could  not  have  been  considered  by  the  parties  as  a  qualification  or 
restriction  of  the  preceding  words,  "all  minerals,"  but  was  clearly 
intended  as  an  addition  thereto.  Besides,  is  it  not  rather  absurd,  to 
suppose  that  they  would  have  used  the  adjunct  "  all,"  in  connection 
with  the  noun  "  minerals,"  if  they  had  intended  using  the  term 
"  magnesia"  for  the  purpose  of  restricting  or  confining  the  exception 
to  that  particular  species  of  mineral  ?  1  also  think  that  the  words 

V. — F 
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"  of  any  kind,"  immediately  following  the  word  "magnesia,"  tend 
still  further  to  show  that  the  parties  intended  to  embrace  magnesia 
within  the  exception,  in  addition  to  what  they  considered  minerals, 
because  magnesia  is  very  little  known,  if  at  all,  to  most  of  the  people 
in  the  country,  except  in  the  one  form  in  which  they  use  it  occa- 
sionally as  a  medicine,  and  they  have  no  knowledge  whatever  of 
there  being  more  kinds  than  one  of  it;  and  hence  I  infer  that  the 
words  "  of  any  kind"  were  used  in  reference  to  the  word  "  minerals" 
alone,  of  which  every  body  knows  and  believes  there  are  several 
kinds.  But  if  any  possible  doubt  could  remain  as  to  the  magnesia 
being  considered  by  the  parties  as  something  in  addition  to  the  mine- 
rals mentioned  in  the  exception,  it  is  removed  by  the  testimony 
of  Vincent  Field,  the  parly  himself  to  the  contract,  from  whom  the 
plaintiff  in  error  derives  his  claim  to  the  property  in  dispute,  and 
whom  he  has  also  produced  as  his  witness.  He  testifies  that  when 
he  came  to  read  the  article,  before  signing  it,  "he  found  in  it  mine- 
ral and  magnesia  ;  that  he  then  said  to  Brown,  Nothing  had  been 
mentioned  about  magnesia;  that  he  expected  he  was  to  have  the 
magnesia;  to  which  Brown  replied  that  'he  thought  proper  to  re- 
serve it,  and  if  the  witness  chose  to  take  the  property  in  that  way, 
well  and  good  ;'  "  thus  showing,  most  explicitly,  that  the  magnesia 
was  considered  by  them  as  something  different  from  minerals,  to  the 
reservation  of  which  latter  no  objection  whatever  was  made,  but 
merely  to  the  magnesia,  because  it  was  something  new  that  had  been 
superadded,  without  any  previous  mention  being  made  of  it  in  mak- 
ing the  bargain. 

But  it  has  been  objected,  that  according  to  the  ordinary  and  com- 
mon acceptation  of  the  term  "  mineral,"  chrome  is  not  included 
within  the  exception,  because,  although  properly  a  mineral,  yet,  not 
being  a  metallic  substance,  it  is  not  considered  by  the  great  mass  of 
mankind  as  a  mineral,  and  embraced  within  that  term.  This  ob- 
jection would  certainly  have  great  weight,  and  perhaps  could  not  be 
easily  overcome,  were  it  not  for  the  parol  evidence,  and  the  facts 
established  by  it.  This  evidence,  however,  shows,  very  clearly, 
that  it  was  that  which  is  now  known  to  be  chrome,  that,  on  the  first 
taking  up  of  the  land  in  which  it  is  fou-nd,  gave  to  it  the  name  of 
"  mine  land  ;"  that  it  was  thought  to  be  a  metallic  ore  of  some  kind, 
and  spoken  of  frequently  as  containing  some  gold  or  silver.  From 
the  testimony  of  Field  himself,  it  is  plain  that  this  is  the  same  ma- 
terial to  which  Brown  had  particular  reference,  when  Field  talked 
of  buying  the  land  of  him;  and  it  cannot  be  doubted,  I  think, 
that  he  had  the  term  "  minerals"  introduced  into  the  exception 
contained  in  the  article  of  agreement,  for  the  especial  purpose,  it 
would  seem,  of  embracing  it,  let  it  be  what  it  might,  so  it  were  a 
mineral  of  more  than  ordinary  value.  Vincent  Field  says  that 
Brown  called  it  the  precious  stuff ,  when  he  first  proposed  buying 
the  land  of  him.  And  again,  when  they  made  their  verbal  agree- 
ment, he  talked  of  reserving  the  gold  and  silver,  supposing,  doubt- 
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less,  that  this  substance  might  contain  a  portion  of  one  or  other,  fi 
not  both  of  these  metals,  and  evidently  alluded  to  it  in  such  a  way 
as  to  be  so  understood  by  Field  himself;  but  when  he  conies  to  have 
the  agreement  reduced  to  writing,  he  does  not  confine  or  restrict 
himself  by  reserving  merely  the  gold  and  silver,  but  excepts  "all 
minerals  of  any  kind,"  or,  in  other  words,  "of  every  kind  what- 
soever;" it  also  appears  from  the  evidence  that  Gibson,  the  plaintiff  in 
error,  was  present  when  the  contract  was  concluded  between  Brown 
and  Field,  and  that  Gibson,  after  he  bought  of  Field,  seemingly  ad- 
mitted, that  under  the  exception  in  the  deed,  Brown,  or  his  assig- 
nees, had  a  right  to  the  chrome  found  on  the  surface  of  the  land, 
but  not  to  that  which  was  under  it.  This  looks  somewhat  like  an 
attempt,  on  his  part,  to  evade  what  he  felt  conscious  was  the  true 
meaning  of  the  exception,  that  chrome  was  really  embraced  within 
it.  Now  as  the  substance  in  question  turns  out  to  be  a  mineral, 
and  one  of  very  considerable  value  too,  I  think  it  would  be  going 
too  far  to  hold,  under  all  the  circumstances  given  in  evidence,  that 
it  was  not  intended  to  be  included  within  the  exception.  And 
though  Field  swears  that  he  did  not  know  what  mineral  meant,  and 
in  this  state  of  ignorance  signed  the  agreement,  yet  this  ought  not  to 
affect  the  rights  of  Brown,  or  those  claiming  under  him,  because 
Field  might  have  inquired  and  informed  himself  of  it,  if  he  did  not 
know.  And  as  he  did  not  disclose  his  ignorance,  it  cannot  be  even 
pretended  that  Brown  was  bound  to  give,  or  to  attempt  any  explana- 
tion of  it  to  him. 
Judgment  affirmed. 


Ebaugh  against  Hendel. 

A  corporator  is  not  bound  to  elect  either  to  resign  his  corporate  franchise,  or  to 
succumb  to  those  who  have  seized  on  the  corporate  authority:  he  may  refuse  to  give 
up  his  corporate  privilege,  while  the  authority  is  in  the  hand  of  an  usurper,  and  yet 
be  exempt  from  pecuniary  contribution,  for  the  support  of  such  unlawful  authority. 

ERROR  to  the  Common  Pleas  of  Cumberland  county. 

This  action  was  brought  in  the  name  of  the  trustees,  elders,  and 
deacons  of  the  German  Reformed  Church  in  Carlisle  and  its  vicinity, 
for  the  use  of  John  S.  Ebaugh  against  Jacob  Hendel.  It  originated 
before  a  justice  of  the  peace,  and  brought  into  court  by  appeal. 

The  action  was  brought  for  16  dollars,  two  years'  pew  rent,  for 
pew  No.  9  in  said  church,  from  the  1st  of  October  1830,  till  the 
1st  of  October  1S32.  At  issue  and  tried  the  20th  of  August  1834. 
Verdict  and  judgment  for  defendant. 

Plaintiff  gave  in  evidence  the  6th  of  July  1825,  letters  of  incor- 
poration of  church  extract  from  which  is  as  follows: 
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«  Section  five  provides,  that  the  corporation  shall  always  consist 
of  twelve  members,  to  hold  their  offices  three  years,  to  be  elected 
by  ballot,  one-third  each  year  on  the  1st  of  January. 

"  Section  twelve  provides,  that  two-thirds  of  the  members  shall 
constitute  a  quorum  to  transact  business. 

"  Section  fourteen  provides,  that  in  case  of  a  vacancy  by  death,  re- 
signation, removal  or  otherwise,  in  the  board,  it  shall  be  filled  up 
by  special  election. 

"  Section  fifteen  provides,  that  the  said  congregation  shall  have  full 
power  and  authority  from  time  to  time  to  elect  their  pastor  or  pas- 
tors, which  elections  shall  always  be  held  by  ballot  by  the  qualified 
members  of  said  congregation,  and  a  majority  of  votes  in  all  such 
cases  shall  be  conclusive,  and  no  pastor  of  the  said  congregation, 
elected  in  the  manner  as  above  mentioned,  shall  be  dismissed,  ex- 
cept by  a  vote  finally  taken  of  the  qualified  members  of  said  con- 
gregation in  the  manner  before  directed.  But  no  minister  of  the 
gospel  shall  ever  be  elected  pastor  of  said  congregation  unless  he  is 
in  full  communion  with  the  German  Reformed  Church,  agreeably 
to  the  tenets,  rights  and  ceremonies  thereof." 

John  D.  Haverstick  proved  diagram  or  plan  of  church  and 
minutes  of  the  original  letting  or  renting  of  the  pews  in  the  new 
church,  in  October  1828.  Jacob  Hendel,  pew  No.  9,  at  8  dollars 
per  annum.  Pew  rent  payable  half-yearly. 

I.  S.  Haas,  Sen.  I  applied  to  Mr  Hendel.  I  wanted  a  pew  in  the 
church.  I  asked  Mr  Hendel  if  he  was  going  to  occupy  the  pew 
he  had  held — that  my  family  wanted  to  occupy  it.  He  said  he  was 
not  willing  to  give  up  the  pew.  He  would  keep  it  till  Mr  Ebaugh 
would  leave  the  church.  He  then  intended  to  occupy  it  himself. 

Cross  examined.  This  conversation  was  had  at  the  corner  of  the 
street,  some  time  in  the  spring  of  1832.  I  had  had  a  conversation 
a  week  or  so  before  with  Mr  Ebaugh  about  renting  a  pew.  I. came 
here  a  few  days  before  the  church  was  opened,  and  1  have  at- 
tended ever  since.  I  never  saw  Mr  Hendel  in  the  pew,  nor  any 
other  since  1830,  attending  church.  Mr  Hendel  said  at  the  time 
he  would  not  give  up  the  pew — nor  would  he  pay  pew  rent,  unless 
compelled — nor  have  any  thing  to  do  with  the  church  while  Mr 
Ebaugh  was  there. 

George  Wise,  proves  entry  in  minute  book  of  vestry  under  date 
of  the  2d  of  February  1832;  said  minute  read  as  follows,  viz: 

"On  motion,  it  was  unanimously  resolved,  that  in  consideration 
of  the  unpleasant  situation  this  congregation  is  placed  in,  in  conse- 
quence of  a  misunderstanding  among  some  of  its  members,  this 
vestry  tender  to  the  Rev.  J.  S.  Ebaugh,  as  pastor  of  this  church,  all 
the  pew  rents  due  and  payable  from  the  1st  of  October  1830,  up  to 
1st  of  April  1832,  as  also  all  the  rents  arising  from  the  school  rooms 
in  the  basement  story  of  the  church,  and  the  houses  on  the  church  lot 
up  to  the  1st  of  April  1832,  as  a  compensation  for  his  services  as  pastor 
of  this  church,  and  Mr  E.  is,  from  that  period,  to  receive  all 


May  1836.]  OF  PENNSYLVANIA.  45 

[Ebaugh  v.  Hendcl.] 

moneys  arising  from  the  pew  rents  of  the  church,  which  are  or  may 
be  rented  for  the  period  of  one  year  from  the  1st  of  April  1832; 
which  contract  was  mutually  agreed  to  and  confirmed  by  the  vestry 
and  the  pastor  of  the  congregation,  the  Rev.  J.  S.  Ebaugh." 

The  defendant  then  offered  to  prove  that  he  was  previously  to  the 
1st  of  October  1830,  a  member  of  the  congregation  called  by 
the  name  of  the  present  plaintiff;  that  said  congregation  was  incor- 
porated and  was  "  in  full  communion  with  the  German  Reformed 
Church,"  and  attached  to  and  formed  a  part  of  the  "  German  Re- 
formed Synod;"  that  during  this  time  John  S.  Ebaugh,  for  whose 
use  this  suit  is  brought,  was  officiating  as  pastor.  That  previously 
to  that  time,  and  in  obedience  to  "  the  tenets,  rites  and  ceremonies" 
of  the  German  Reformed  Church,  the  said  John  S.  Ebaugh,  had 
been  duly  tried  and  convicted  of  charges  against  his  moral  character, 
by/'  Zion's  Classis,"  which  is  a  constituent  part  of  the  "  German  Ke- 
formed  Church,"  and  that  such  conviction  was  approved  by  "  the 
German  Reformed  Synod,"  who  in  pursuance  of  the  powers  vested 
in  them,  declared  this  congregation  vacant,  of  all  which  the  plaintiff 
had  notice.  That  on  the  10th  of  September  1830,  Mr  Ebaugh 
was  notified  by  the  vestry  that  his  services  would  no  longer  be  re- 
quired, and  he  was  thereby  dismissed  as  pastor;  and  that  on  the 
15th  of  October,  by  a  resolution  of  the  vestry,  the  church  was 
closed,  that  it  might  not  thereafter  be  used  by  any  one  for  the  pur- 
poses of  worship. 

That  previous  to  this  time,  to  wit,  on  the  9th  of  October,  there 
was  a  meeting  of  individuals,  most  of  whom  had  not  previously 
been  members  of  this  congregation,  got  up  by  John  S.  Ebaugh,  for 
the  purpose  of  declaring  themselves  a  congregation,  and  one  which 
should  be  independent  of  the  "  German  Reformed  Synod."  That 
the  persons  thus  collected  of  whom  John  S.  Ebaugh  was  one,  did 
pass  a  resolution  declaring  themselves  a  congregation  independent 
of  the  "  German  Reformed  Synod,"  and  did  proceed  to  and  elect 
John  S.  Ebaugh  to  be  their  pastor,  and  all  this  for  the  purpose  of 
wresting  from  the  constituted  authorities  of  the  corporation,  the 
church  building,  and  from  the  congregation  their  privileges  as  mem- 
bers; and  that  the  said  persons  did  pass  a  resolution  declaring  that 
the  vestry  of  the  corporation,  then  in  office,  were  unworthy  to  hold 
their  seats,  and  that  they  would  proceed  to  elect  a  new  vestry;  and 
they  did  hold  an  election  for  that  purpose,  and  so  elect;  and  that  in- 
dividuals were  elected  who  called  themselves  a  vestry  of  the  corpo- 
ration, and  that  they  did  procure  the  church  building  to  be  taken  by 
force  from  the  legally  constituted  authorities  of  the  church,  and  did 
expel  the  said  Jacob  Hendel,  the  defendant,  from  the  church,  and 
the  privileges  of  worshipping  there,  and  which  he  has  never  enjoyed 
one  moment  since,  up  to  the  time  of  bringing  this  suit. 

The  offer  as  regards  the  expulsion  of  Mr  Hendel,  is  not  objected 
to — the  residue  objected  to  as  irrelevant  and  incompetent  to  be  tried 
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in  this  suit.     The  objection  overruled  and  exception  by  plaintiff's 
counsel. 

Minute  book  for  October  1830,  read.  Declaration  of  independ- 
ence, election  of  J.  S.  Ebaugh,  &c.  viz. : 

"  At  a  regular  meeting  of  the  members  and  pew  holders  of  the 
German  Reformed  congregation  of  the  borough  of  Carlisle  and  its 
vicinity,  held  on  the  9th  of  October,  1830,  the  meeting  was  regu- 
larly organized  by  calling  Mr  George  Wise  to  the  chair  and  ap- 
pointing Mr  J.  Albert  Helfenstein,  secretary.  After  the  object  of 
the  meeting  was  stated  by  the  chairman  the  following  proceedings 
were  had:  Whereas,  the  German  Reformed  Synod  at  a  general  meet- 
ing held  in  Bedford,  Pa.,  in  September  1824,  located  the  theological 
seminary  of  said  church  in  Carlisle,  Pa.,  on  certain  stipulations 
which  were  regularly  fulfilled  on  the  part  of  the  inhabitants  of  this 
place,  but  which  were  gYossly  violated  on  the  part  of  the  synod,  and 
the  seminary  finally  removed  in  October  1829,  to  York,  Pa.,  in  vio- 
lation of  all  good  faith;  therefore,  Resolved,  that  this  congregation 
have  lost  all  confidence  in  said  synod  and  hereby  declare  themselves 
entirely  independent  of  that  body." 

The  question  was  then  presented,  shall  the  Rev.  J.  S.  Ebaugh  re- 
main the  pastor  of  this  congregation?  when  the  instruction  was 
given  that  all  who  were  for  retaining  said  Rev.  Mr  Ebaugh  should 
vote  tickets  having  on  them,  "  For  J.  S.  Ebaugh;"  and  those  who 
were  for  dissolving  the  connection  between  him  and  the  congrega- 
tion, as  pastor  and  people,  were  instructed  to  vote  tickets  having 
on  them  "Against  J.  S.  Ebaugh."  After  Mr  Geo.  Wise,  Henry 
Smith  and  Jacob  Ecker  were  duly  elected  inspectors  and  called  J. 
Albert  Helfenstein  as  clerk,  the  following  votes  were  given  by 
ballot:  Samuel  Fetter,  &c.  &c.  (the  names  inserted)  forty-four.  The 
votes  being  regularly  counted,  it  was  found  that  forty-four  votes 
were  given  in  for  the  Rev.  John  S.  Ebaugh,  and  not  one  vote 
against  him. 

Defendant  offers  proceeding  of  vestry  from  the  10th  of  Septem- 
ber 1830,  till  the  21st  of  October  1830,  as  follows,  viz  : 

"September  10th.  At  a  meeting  of  the  vestry,  present  Jacob 
Hendel,  president,  John  Wetzel,  Jacob  Abrahams,  David  S.  Forney, 
John  Hertzel,  Jacob  Fetter,  and  John  D.  Haverstick;  the  following 
preamble  and  resolutions  were  then  unanimously  adopted:  Whereas, 
differences  have  for  some  time  existed  in  this  congregation,  between 
certain  members  of  the  same  and  the  Rev.  John  S.  Ebatigh,  which 
in  the  opinion  of  the  vestry  cannot  be  reconciled;  and  the  best  in- 
terests of  the  congregation  having  thereby  suffered,  and  are  still 
suffering,  and  the  usefulness  and  labours  of  the  pastor  in  a  great 
measure  thereby  destroyed  and  confidence  in  him  lost:  therefore, 
Resolved,  that  the  services  of  the  Rev.  John  S.  Ebaugh  are  no  longer 
required,  and  that  the  connection  between  him  and  this  congrega- 
tion are  hereby  dissolved,  from  and  after  the  30th  day  of  Septem- 
ber, instant,  at  which  period  his  present  year  expires,  and  that  all 
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connection  from  that  day  between  the  said  Rev.  John  S.  Ebaugh 
and  this  congregation,  is  hereby  dissolved.  Resolved,  that  the  sec- 
retary is  hereby  required  to  notify  the  Rev.  John  S.  Ebaugh  of  the 
same,  and  furnish  him  with  a  certified  copy  of  this  resolution,  to- 
gether with  a  copy  of  the  resolution  in  answer  to  his  late  communi- 
cation/' 

No  objection  to  the  resolution  of  the  25th  of  September,  1830 — 
all  the  residue  of  the  offer  objected  to,  because, 

1.  The  resolution  is  by  seven — one  not  a  member.     The  disso- 
lution could  not  be  so  done.     By  the  terms  of  the  charter  eight 
members  were  required. 

2.  The  corporation  could  not  dissolve  the  connection,  another 
mode  being  provided. 

Objections  overruled  and  exceptions  taken  by  plaintiff. 

Minutes  then  read  from  the  10th  of  September,  to  the  28th  of 
October  1S30,  as  above. 

Defendant  offers  to  prove  that  a  copy  of  the  above  resolution  of 
the  10th  of  September  1830,  was  served  on  Mr  Ebaugh. 

Objected  to,  that  the  offef  has  no  bearing  on  this  case.  It  is  ir- 
relevant. Objection  overruled.  Exceptions  by  plaintiff. 

Jacob  Fetter.  1  did  ^erve  a  copy  of  this  resolution  on  Mr 
Ebaugh,  the  10th  of  September,  1830 — the  day  of  its  date. 

Mr  Wise  again.  My  father  told  me  he  would  not  attend  any 
longer.  When  I  was  collecting  for  vestry  he  paid  all  but  5  dollars. 
He  told  me  to  tell  J.  Haverstick  to  put  out  his  name,  &c.  I  did 
tell  him.  Haverstick  told  me  the  law  is  no  one  can  give  up  till 
he  pays  off.  I  told  my  father  so.  He  said  he  would  pay  it  off  the 
first  time  he  went  to  town.  It  continued  till  about  1829.  J.  Hen- 
del  and  Fetter  went  there  and  demanded  the  whole  amount.  Hendel 
said  to  me  that  was  the  rule — no  one  could  give  up  without  paying 
off  his  arrears,  and  giving  notice  to  the  vestry.  I  have  been  a 
member  twenty-five  or  twenty-six  years.  I  got  no  notice  of  the 
meetings.  Mr  Hendel  never  attended  from  1830  till  October, 
1832. 

Plaintiffs  offer  minutes  of  the  1st  of  January,  1828.  Offered 
to  show  that  Jacob  Fetter  was  not  a  regularly  elected  vestryman — 
and  the  subsequent  minutes,  to  show  that  the  vestry  was  kept  up 
by  regular  elections. 

Objected  to  and  overruled.     Exceptions  by  plaintiffs. 

Plaintiffs  also  offer  minutes  of  the  1st  of  September  1830.  In- 
stallment of  Ebaugh  and  others.  Objected  to  and  overruled.  Ex- 
ceptions by  plaintiffs. 

Errors  assigned.  1.  In  admitting  the  evidence  stated  in  the  first 
bill  of  exceptions. 

2.  In  admitting  the  evidence  stated  in  the  second  bill  of  excep- 
tions. 

3.  In  admitting  the  evidence  stated  in  the  third  bill  of  excep- 
tions. 


48  SUPREME  COURT  [Harrisburg 

[Ebaugh  v.  Hendel.] 

4.  In  overruling  evidence  offered  by  .plaintiffs  as  stated  in  the 
fourth  bill  of  exceptions. 

5.  In  overruling  evidence  offered  by  plaintiffs  as  stated  in  the  fifth 
bill  of  exceptions. 

Penrose  and  Carothers,  for  plaintiff  in  error. 
Watts,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  question  is,  whether  the  defendant  was 
bound  to  resign  his  corporate  franchise,  or  succumb  to  those  who 
had  seized  on  the  corporate  authority.  Where  the  acts  of  a  corpora- 
tion are  in  conformity  to  the  charter,  there  is  perhaps  no  choice  for 
a  dissatisfied  corporator  but  that  which  lies  between  submission  and 
secession;  but  he  is  not  to  be  put  to  this  choice  by  an  irruption  or 
a  rebellion.  He  may  have  a  stake  of  too  much  value  to  be  surren- 
dered without  a  struggle  for  it.  What  was  the  defendant's  position? 
The  legitimate  authorities  of  the  corporation  had  been  supplanted 
by  force  or  fraud;  and  the  actual  government,  during  the  time  for 
which  it  is  attempted  to  charge  him  with  corporate  dues,  was  a 
gross  usurpation.  The  pastor  to  whose  use  the  action  is  marked, 
having  been  separated  from  the  communion  of  the  German  -Re- 
formed Synod  to  which  both  he  and  the  corporation  were  subordi- 
nate, and  having  been  displaced  by  the  vestry,  got  together  a  meet- 
ing of  various  people,  mostly  strangers,  but  calling  themselves  pew- 
holders,  who  declared  the  congregation  independent,  reinstated  the 
minister,  turned  out  the  vestry,  chose  a  new  one,  and  took  posses- 
sion of  the  church.  The  meeting  not  being  held  on  a  charter  day, 
or  any  day  appointed  by  a  by-law,  was  a  surreptitious  one.  The 
declaration  of  independence  and  choice  of  a  minister  whom  the 
synod  had  disabled,  were  palpable  infractions  of  a  leading  article  of 
the  constitution  which  prescribes  that  "no  minister  of  the  gospel 
shall  be  elected  pastor  of  said  congregation  unless  he  be  in  full  com- 
munion with  the  German  Reformed  Church."  The  election  of 
vestrymen  was  otherwise  illegal,  as  there  were  no  vacancies  to  be 
filled;  and,  to  finish  as  it  had  begun,  the  dominant  power  transferred 
the  corporation's  claim  on  the  defendant,  as  a  contributor,  to  the 
leader  of  the  confederates  by  whom  he  had  been  thrust  out  of  office 
as  a  vestryman.  Now  it  is  admitted  that  his  dues  would  have  been 
suspended  by  an  expulsion  or  a  forcible  disturbance  of  him;  and 
was  he  not  disturbed  by  a  species  of  moral  force?  The  obligations 
of  the  parties  were  reciprocal;  and  when  the  corporation  ceased  to 
protect  him  in  the  possession  of  his  corporate  rights,  whether  from 
disability  or  disinclination,  it  ceased  to  have  a  claim  on  his  corporate 
duties.  It  was  to  hear  the  gospel  preached  by  a  minister  whose 
commission  should  bear  the  seal  of  the  German  Reformed  Synod, 
that  he  had  become  a  member  of  the  congregation — a  benefit  that 
was  denied  him — and  though  the  preaching  of  the  intrusive  minis- 
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ter  was  accessible  to  him,  it  wanted  the  sanction  of  the  synod — that 
assurance  of  scriptural  truth  for  which  he  had  stipulated,  and  whose 
importance  all,  who  have  been  taught  to  rely  on  the  doctrines  of  a 
particular  communion,  can  appreciate.  But  he  was  ejected  from  a 
corporate  office  derived,  in  part,  from  congregational  membership; 
and  that,  alone,  would  absolve  him  from  congregational  duties.  The 
questions  of  evidence  and  direction,  are  all  resolvable  on  this  prin- 
ciple; and  the  record  is,  in  all  respects,  free  of  error. 
Judgment  affirmed. 


Dubois  against  Lord. 

It  is  error  in  a  court  to  submit  the  decision  of  a  fact  to  the  jury,  unless  there  be 
some  evidence  of  such  fact 

ERROR  to  the  common  pleas  of  Susquehanna  county. 

This  was  an  action  by  Josiah  Lord  against  Abraham  Dubois,  who 
was  a  justice  of  the  peace,  upon  a  contract  by  the  defendant  to  enter 
up  a  transcript  of  an  appeal  from  a  judgment  of  the  said  justice 
against  the  said  Josiah  Lord  at  the  suit  of  Ebenezar  Bowman.  The 
facts  of  the  case  are  sufficiently  stated  in  the  opinion  of  the  court, 
by  which  to  understand  the  only  points  decided  in  the  cause. 

Dimmick  and  Lusk,  for  plaintiff  in  error. 
Jessup,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — This  suit  is  brought  upon  an  alleged  parol  agree- 
ment, to  make  out  and  deliver  to  the  prothonotary's  office  a  trans- 
cript of  an  appeal  entered  on  the  docket  of  the  defendant,  who  was 
a  justice  of  the  peace.  The  grievance  complained  of  in  the  plain- 
tiff's action,  is  the  failure  to  deliver  the  transcript  according  to  con- 
tract, by  which  default  he  lost  his  appeal. 

In  the  answer  to  the  defendant's  first  point,  the  court,  in  substance, 
instruct  the  jury,  that  if  the  justice  was  called  upon  for  a  transcript, 
and  promised  to  have  it  made  out  the  same  evening,  so  that  the  party 
might  have  it  the  next  morning,  and  failed  to  do  so,  either  from  the 
hurry  of  business  or  otherwise,  such  agreement  and  non-performance 
was  sufficient  to  support  the  action.  Without  insisting  on  the  point 
that  the  action  is  grounded  on  contract,  there  is  still  manifest  error 
in  this  direction.  The  justice  is  allowed  a  reasonable  time  to  make 
out  his  appeal,  and  notwithstanding  he  may  promise  with  a  view  to 
accommodate  the  suitor,  to  have  it  ready  by  a  fixed  time,  and  is  pre- 
vented by  the  hurry  of  business,  or  other  reasonable  cause,  such  a 
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failure  will  not  subject  him  to  suit.  Indeed,  I  am  inclined  to  believe 
that  the  answer  of  the  court  was  inadvertently  given,  as  in  a  subse- 
quent part  of  the  case  they  put  the  cause  on  the  true  ground,  the  fail- 
ure to  deliver  the  transcript  according  to  contract.  For  the  purpose 
of  showing  that  there  was  a  contract,  (and  this  it  was  indispensable 
for  the  plaintiff  to  prove,)  several  witnesses  were  examined,  none  of 
whom  undertake  to  say  that  Dubois,  in  their  presence,  promised  to 
deliver  the  transcript  as  is  alleged.  He  uniformly  denied  having 
made  any  such  agreement.  The  whole  case  turns  on  the  proof  which 
was  made  of  the  declarations  of  the  wife.  Now  it  is  admitted,  that 
unless  she  acted  as  agent  of  her  husband,  her  declaration  cannot  bind 
him,  and  her  agency  must  be  established  by  proof  aliunde.  Her 
authority  was  denied  by  him;  for  when  the  witness,  referring  to  the 
declarations  of  the  wife,  said,  that  he  understood  he  was  to  bring  or 
send  the  appeal,  Dubois  denied  that  he  had  ever  left  such  word  with 
her.  And  when  upon  an  appeal  to  her  in  the  presence  of  the  hus- 
band, she  said  that  she  recollected  his  leaving  such  word,  he  imme- 
diately denied  any  recollection  of  it.  If  Dubois  had  assented  or  re- 
mained silent  when  his  wife  made  this  declaration,  it  would  have 
been  some  evidence  from  which  the  jury  could  have  inferred  a  con- 
tract; but  the  jury  cannot  legally  make  such  inference,  when  the 
party,  in  effect,  denies  it  by  saying  that  he  has  no  recollection  of  the 
transaction.  If  there  had  been  any  evidence,  however  slight,  we 
should  not  undertake  to  disturb  the  verdict;  but  it  is  error  for  the 
court  to  refer  the  decision  to  a  jury,  when  there  is  no  evidence 
whatever. 

Judgment  reversed,  and  a  venire,  de  novo  awarded. 


Boyer's  Estate. 

The  orphans'  court  have  no  power  to  apportion  assets  of  a  decedent  among-  credi- 
tors ;  it  must  be  done  by  auditors.  If  this  report  is  erroneous,  the  court  cannot  re- 
model it,  but  must  send  it  back  for  correction. 

APPEAL  from  the  decree  of  the  orphan's  court  of  Dauphin 
county. 

Auditors  were  appointed  by  the  orphan's  court  to  apportion  the 
assets  of  the  estate  of  Michael  Boyer  deceased,  in  the  hands  of  his 
administrators,  among  the  creditors,  who  made  report,  to  which  ex- 
ceptions were  filed.  Upon  hearing  the  exceptions,  the  court  set 
aside  the  report  and  apportioned  the  assets  by  their  own  decree. 
From  which  this  appeal  was  entered. 

J.  *fl.  Fisher,  for  appellant. 
M'Cormick,  contra. 
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PER  CURIAM. — The  act  of  assembly  directs  apportionment  among 
creditors  to  be  made  by  auditors;  and  the  court,  therefore,  has  not 
power  to  remodel  it.  If  it.  be  erroneous,  the  course  is  to  send  it 
back  for  correction.  The  decree  is  therefore  reversed,  and  the  pro- 
ceeding remitted  to  the  orphans'  court,  with  direction,  in  the  first 
place,  to  set  apart  a  portion  of  the  assets  sufficient  to  answer  the  rent 
claimed  by  the  executors  of  George  Boyer,  and  to  send  the  residue 
to  auditors  for  apportionment ;  in  the  second,  to  direct  an  issue  to 
try  the  validity  of  the  claim  for  the  rent,  in  which  Samuel  Boyer, 
executor  of  George  Boyer,  shall  be  plaintiff,  and  George  Boyer,  Jun. 
and  Samuel  Boyer,  administrators  of  Michael  Boyer,  shall  be  defend- 
ants,— with  a  right  of  precedence  on  the  trial  list,  and  leave  for  the 
plaintiff  to  take  out  of  court  what  may  be  recovered  by  him  ;  but  in 
the  third  place,  if  there  be  a  verdict  and  judgment  against  him,  then 
to  send  the  assets,  before  set  apart,  to  auditors  for  distribution  in  like 
manner. 

Decreed  accordingly. 


Hubler  against  Tamney. 

Under  our  defalcation  act,  upon  plea  of  payment  or  set-off,  a  claim  for  unliquidated 
damages  may  be  given  in  evidence  against  the  plaintiff  in  an  action  of  debt,  where  it 
arises  from  the  same  transaction  as  that  on  which  the  suit  is  brought. 

ERROR  to  the  common  pleas  of  Centre  county. 

Henry  F.  Tamney  against  Henry  Hubler  and  George  Hubler. 
In  this  action,  on  a  single  bill  dated  the  16th  of  March  1825,  the 
defendants  offered  to  prove,  under  the  pleas  of  payment  with  leave, 
and  set-off,  that  the  plaintiff  took  the  books  of  the  fulling  mill  in  1825, 
and  had  kept  possession,  and  received  and  held  the  money  on  them 
to  a  large  amount;  and  offered  one  half  of  the  accounts  and  money 
as  a  set-off  in  this  action  under  the  lease  between  the  defendants  and 
the  plaintiff;  and  that  plaintiff  refused  to  give  the  books  or  accounts 
to  the  defendants,  or  to  permit  them  to  collect  one  half  the  money 
due,  or  one  half  of  the  accounts  on  the  books;  and  had  withheld  the 
evidence  of  the  said  debts  from  the  defendants.  That  the  one  half 
of  the  accounts  amounted  to  a  large  sum,  viz.  to  the  sum  of  500  dol- 
lars the  first  season,  and  the  second  year  to  a  larger  sum.  The  court 
permitted  the  defendants  to  show,  that  the  plaintiff  had  collected  or 
received  any  moneys  which  ought  to  be  paid  to  the  defendants,  and 
rejected  the  rest;  and  this  rejection  was  assigned  for  error. 

Valentine  and  Potter,  for  plaintiffs  in  error,  contended,  that  the 
plaintiff's  cause  of  action,  and  the  subject  matter  of  the  defendants' 
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offer  of  evidence,  arose  out  of  the  same  transaction,  and  therefore 
should  have  been  received  as  an  equitable  defence,  and  cited  Stee- 
gleman  v,  Jeffries,  1  Serg.  fy  Rawle  479;  Harper  v.  Kean,  11  Serg. 
Sf  Rawle  289;  Shaw  v.  Badger,  12  Serg.  fy  Rawle  275;  Hoak  v. 
Sherer,  4  Serg.  $•  Rawle  249. 

Burnside  and  Miles,  contra,  cited  Kachlin  v.  Mullhallon,  2  Dull. 
237;  Kachlin  v.  Mullhallon,  1  Yeates  571;  Cornell  v.  Green,  10 
Serg.  fy  Rawle  14;  Jlmb.  407;  Lessee  of  Dunlop  v.  Speer,  3  Binn. 
169;  Reed  v.  Ingraham,  3  Dall.  505;  Gogel  v.  Jaeoby,  5  Serg.  $ 
Rawle  111. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  objection  is,  that  the  plaintiff's  refusal  to 
give  the  defendant  the  books  or  accounts,  or  to  permit  him  to  col- 
lect one  half  the  money  or  accounts,  and  withholding  the  evidence 
from  the  defendant,  is  a  tort,  sounding  in  unliquidated  damages,  and 
therefore  not  the  subject  of  set-off,  but  must  be  sued  for  in  a  sepa- 
rate action  on  the  covenant  in  the  lease.  It  has  been  repeatedly 
held,  that  under  our  defalcation  act,  the  defendant,  under  the  plea  of 
payment  with  leave  or  set-off,  may  give  such  a  demand  as  this  in 
evidence,  where  his  cause  of  action  arises  from  the  same  transaction 
as  that  on  which  the  suit  is  brought.  In  Steegleman  v.  Jeffries,  1 
Serg.  Sf  Rawle  479,  the  action  was  for  goods  sold,  and  the  defendant 
was  allowed  to  set  off  a  warranty  by  the  plaintiff  of  the  same  arti- 
cles and  breach.  So  in  Harper  v.  Kean,  11  Serg.  Sf  Rawle  289,  the 
plaintiff's  selling  the  defendant's  goods  for  less  than  their  value,  was 
allowed  as  an  equitable  defence,  under  the  plea  of  payment  with 
leave,  against  a  claim  on  a  judgment,  when  the  agreement  between 
the  parties  was,  that  the  goods  should  be  delivered  to  the  plaintiff, 
and  sold  by  him,  and  the  proceeds  applied  to  the  payment  of  the 
judgment.  In  Shaw  v.  Badger,  12  Serg.  Sf  Rawle  275,  the  action  was 
for  the  price  of  cattle  sold.  It  was  held  that  the  defendant  might, 
either  as  an  equitable  defence,  or  by  way  of  set-off,  show  that  he 
had  sustained  a  loss  by  the  plaintiff's  not  delivering  certain  sheep 
sold  at  the  same  time:  and  the  rule  is  thus  laid  down  by  Mr  Justice 
Duncan,  in  delivering  the  opinion  of  the  court:  "  where  the  cause  of 
action  which  the  defendant  wishes  to  set  off,  arises  from  the  same 
transaction  as  that  on  which  the  plaintiff  founds  his  action,  he  may 
have  the  latter  decided  by  the  same  jury ;"  and  that  "  either  as  an 
equitable  defence  or  set-off." 

The  single  bill  was  given  for  the  price  of  a  carding  machine,  and 
other  articles  provided  by  the  plaintiff,  and  taken  by  the  defendant 
at  a  valuation,  under  a  clause  in  a  lease  from  the  defendant  to  the 
plaintiff,  which  stipulated  for  that  valuation  at  the  expiration  of  the 
term.  The  same  lease,  by  another  clause,  provided  that  the  rent  of 
the  premises  should  be,  "  the  one  half  part  of  the  fulling  and  card- 
ing book,  which  said  Hubler  is  to  collect  himself."  This  provision 
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gave  to  the  defendant,  Hubler,  a  right  to  one  half  the  amount  of  the 
charges  in  the  book,  for  fulling  and  carding  work  done  by  the  plain- 
tiff under  the  obligation  that  the  defendant  should  collect  that  half 
himself.  To  do  so,  it  was  indispensably  necessary  that  he  should 
have  access  to  the  books,  to  take  copies  of  his  share  of  the  accounts 
in  them,  in  order  to  receive  and  collect  them,  with  a  right  to  the  pro- 
duction of  the  books  by  the  plaintiff,  when  requisite  to  substantiate 
the  claim.  Without  this,  his  right  to  the  one  half  the  moneys  due 
as  rent  would  be  nugatory.  Or  at  any  rate,  the  plaintiff  should  have 
furnished  him  correct  transcripts  of  his  share  of  the  accounts,  if  he 
would  not  permit  the  defendant  to  make  them  himself.  The  plaintiff's 
refusing  both,  was  doing  the  defendant  an  injury  commensurate  with 
the  amount  which  the  defendant  lost  by  the  refusal.  It  is  true  the 
damages  are  unliquidated,  but  there  is  some  standard  to  measure 
them  by,  and  that  is  the  amount  which  the  defendant  has  lost  by  the 
plaintiff's  refusal  to  comply  with  his  covenant  in  a  reasonable  time, 
on  request,  made  by  the  defendant  to  do  so.  The  damages  here  are 
not  more  unliquidated  in  their  character,  than  they  were  in  the  cases 
above  referred  to.  It  is  true,  torts  or  trespasses  which  sound  mere- 
ly in  damages,  are  not  the  subject  of  set-off:  but  damages  arising 
out  of  a  dealing  or  bargain  between  the  parties,  and  proceeding  ex 
contractu,  when  they  originate  in  the  same  transaction,  have  been 
construed  to  be  embraced  by  our  defalcation  act  of  1705,  for  the 
convenience  of  settling  controversies  by  one  jury,  and  for  avoiding 
multiplicity  of  suits,  delay  and  costs. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Scott  against  Sample. 

Testator  by  his  will  disposed  of  his  estate,  real  and  personal,  and,  by  a  codicil,  di- 
rected his  executor  to  purchase  a  certain  tract  of  land,  upon  which  he  held  a  mortgage, 
if  it  sold  for  an  amount  less  than  the  mortgage  debt.  Before  his  death  he  purchased 
the  equity  of  redemption,  and  subsequently  died  without  altering  his  will :  Held,  that 
such  purchase  did  not  merge  it  in  the  qualified  legal  title  existing  in  the  testator  at  the 
making  of  the  will,  so  as  to  give  him  the  estate  by  relation ;  and  that  as  he  died  intes- 
tate of  it,  it  descended  to  his  heirs  at  law,  and  did  not  go  to  his  executors. 

ERROR  to  the  common  pleas  of  York  county. 

This  was  an  action  of  ejectment  by  William  Coulson,  executor  of 
Patrick  Scott,  against  J.  Sample  and  others,  heirs  at  law  of  John 
Sample,  Sen. 

On  the  1st  of  August  1809,  John  Sample,  Sen.  was  seised  in  fee 
of  the  land  in  dispute,  and  mortgaged  it  to  Patrick  Scott,  the  plain- 
tiff's testator. 

On  the  25th  of  April  1822,  Patrick  Scott  made  his  will,  and 


54  SUPREME  COURT  [Harrisburg 

[Scott  v.  Sample.] 

thereby  disposed  df  all  his  property.  He  directed  part  of  his  lands 
to  be  sold, and  his  "outstanding  debts"  to  be  collected,  and  if,  after 
paying  all  the  legacies,  any  surplus  should  remain,  it  should  be  di- 
vided among  his  legatees,  according  to  their  legacies. 

To  this  will  he  added  various  codicils,  the  last  of  which  is  dated 
the  21st  of  September  1824.  One  of  these  codicils  is  in  the  follow- 
ing words:  "  It  is  my  will  that  my  executor  purchase  in  the  land  of 
John  Sample,  on  which  I  have  the  mortgage,  provided  it  does  not 
sell  for  the  amount  of  my  claim  ;  but  if  it  sell  for  the  amount  of  the 
claim,  my  executor  will  not  make  the  purchase;  and  it  is  also  my 
will  that  my  executor  make  sale  of  said  property  any  time  within 
five  years  after  said  purchase,  to  the  best  advantage  possible,  and 
make  a  title  to  the  purchaser." 

In  1823  John  Sample,  Sen.  died.  His  administrators  finding  his 
personal  estate  insufficient  to  pay  debts,  applied  to  the  orphans' 
court  for  an  order  to  sell  his  real'  estate,  and  were,  by  decree  of  that 
court,  authorized  to  sell  the  whole  tract  together,  or  to  sell  it  in  lots. 

On  the  2d  of  November  1824,  a  sale  of  part  of  said  real  estate 
having  been  before  made  and  confirmed  by  the  orphans'  court,  the 
administrators  reported  the  sale  of  "  two  hundred  acres,  more  or  less, 
which  were  mortgaged  by  the  said  Sample,  situate  in  Peach  Bottom 
township,  as  in  the  order  of  sale  mentioned,"  to  Patrick  Scott,  for 
1715  dollars  88  cents.  This  sale  was  also  confirmed  by  the  court, 
and  a  deed  was  executed  by  the  administrators  the  same  day,  con- 
veying to  Patrick  Scott,  the  purchaser,  the  lands  so  sold. 

Patrick  Scott  died  in  1825.  His  will  was  proved  on  the  12th  of 
September  1825,  and  letters  testamentary  issued  thereon  to  the 
plaintiff  in  this  suit. 

The  defendants  in  this  suit  are  sons  and  heirs  of  the  said  John 
Sample,  Sen.  The  court  charged  the  jury,  "  that  as  to  the  land  in 
dispute,  Patrick  Scott  died  intestate;  that  on  his  death  it  went  to  his 
heirs,  not  to  his  executors ;  consequently  your  verdict  will  be  for 
defendants." 

Plaintiff  assigns  for  error;  that  the  court  erred  in  charging  as 
above. 

Evans,  for  plaintiff  in  error. 
Lewis  and  Gardner,  contra. 

PER  CURTAM. — The  argument  is,  that  the  testator's  subsequent 
purchase  of  the  equity  of  redemption  was  not  a  new  acquisition,  but 
the  extinguishment  of  an  equity  which  gave  him,  by  relation,  the 
whole  at  the  date  of  the  will.  It  is  evident  from  the  terms  of  the 
codicil  that  he  had  not  so  considered  it  himself.  The  executors 
were  instructed  to  purchase  the  land  on  the  contingency  of  its  being 
obtainable  for  a  sum  no  greater  than  the  debt;  but  this  instruction 
was  superseded  by  the  testator's  purchase  of  it  in  his  lifetime.  The 
question  then  is,  simply,  whether  a  debt  secured  by  mortgage  is 
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real  or  personal  estate.  However  it  may  have  been  considered  theo- 
retically, it  has  long  been  treated,  in  practice,  as  a  bare  encumbrance 
or  charge,  the  title  passing  no  further,  even  at  law,  than  to  protect 
it  from  hazard;  not  to  change  its  incidents  by  stamping  it  with  the 
character  of  real  estate.  Accordingly  it  goes,  in  England,  and  else- 
where, to  the  executor  as  personal  property,  and  not  to  the  heir  as 
land.  The  purchase  of  the  equity  of  redemption  therefore  did  not 
merge  it  in  the  qualified  legal  title  existing  in  the  testator  at  the 
making  of  the  will,  so  as  to  give  him  the  estate  by  relation;  and  as 
he  died  intestate  of  it,  his  executor  is  consequently  not  the  person 
to  recover  it. 

Judgment  affirmed. 


Boyer  against  Smith,  (a) 

In  an  action  of  ejectment  by  a  landlord  against  a  tenant,  it  is  not  error,  that  the 
court  refused  to  permit  one  who  claimed  title  adversely  to  the  plaintiff,  to  be  substituted 
as  a  co-defendant. 

Lessees  cannot  impeach  the  titles  of  their  lessors  for  any  cause  whatever,  except 
for  fraud  upon  themselves  or  the  commonwealth. 

One  who  had  occupied  part  of  the  premises  for  which  an  ejectment  was  pending,  is 
an  incompetent  witness  upon  the  trial  of  the  cause,  because  of  his  liability  in  a  certain 
event  for  mesne  profits. 

Quere.  Whether  in  an  action  of  ejectment  a  refusal  to  permit  co-defendants  to  be 
substituted,  is  the  subject  of  exception  and  review  on  a  writ  of  error. 

ERROR  to  the  Common  Pleas  of  Dauphin  county. 

This  was  an  action  of  ejectment  by  George  Boyer  and  Samuel 
Boyer,  executors  of  George  Boyer,  deceased,  against  Jacob  Smith. 

The  cause  having  been  ordered  on  for  trial,  George  W.  Boyer, 
Mary  Ann  Fought,  and  others,  heirs  at  law  of  Michael  Boyer,  de- 
ceased, alleged  that  the  said  Michael  Boyer  had  died  seised  and  pos- 
sessed of  the  land  in  dispute,  and  prayed  the  court  to  permit  them 
to  be  made  co-defendants;  which  the  court  refused,  and  sealed  a  bill 
of  exceptions  at  the  instance  of  the  defendants. 

Plaintiffs  offered  articles  of  agreement,  dated  the  25th  of  Decem- 
ber 1825,  between  George  Boyer,  Sen.,  and  Jacob  Smith,  to  which 
offer  and  evidence  defendant's  counsel  objected,  that  George  Boyer, 
Sen.,  had  no  title  to  the  land  mentioned,  and  was  not.  and  had  not 
been  in  possession  for  eighteen  or  nineteen  years  previous  to  the 
date  of  the  agreement;  which  objections  the  court  overruled  and 
admitted  the  evidence,  to  which  admission  defendant's  counsel  ex- 
cepted. 

The  plaintiffs  then  gave  in  evidence  the  lease,  by  which  it  appeared 

(a)  For  the  former  report  of  this  case  see  3  Watts,  449. 
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that  Smith,  the  defendant,  was  the  tenant  of,  and  obtained  the  pos- 
session from,  George  Boyer,  the  plaintiffs'  testator. 

"  After  the  evidence  given  in  this  cause  by  the  plaintiffs,  the  de- 
fendant offered  to  prove  and  give  in  evidence,  that  Michael  Boyer 
died  seised  of  the  lands  and  premises  in  the  ejectment  on  the  23d 
of  October  1825,  leaving  a  widow  and  four  infant  children,  one  of 
whom  is  since  dead,  to  whom  the  said  estate  descended.  That  on 
the  same  day  that  the  said  Michael  was  buried,  to  wit,  25th  of  Oc- 
tober 1825,  his  two  brothers,  George  and  William,  took  out  letters 
of  administration  on  his  estate,  and  then  fraudulently  combined  with 
their  father,  to  dispossess  the  said  widow  and  children  of  the  said 
estate,  and  that  in  pursuance  thereof,  a  lease  was  made  thereof  to 
Jacob  Smith,  the  present  defendant,  for  three  years.  That  they 
then  proceeded  to  sell  and  dispose  of  all  the  moveable  property  of 
the  intestate,  and  on  the  first  day  of  April  1826,  entered  into  and 
upon  the  said  lands  and  premises,  and  forcibly  ousted  and  disseised 
the  said  widow  and  children,  from  their  possession  and  freehold 
aforesaid,  except  a  room  in  the  dwelling  house  on  said  premises, 
which  the  widow  and  children  of  the  said  intestate  held  possession 
of,  declaring  that  she  would  do  so  to  keep  the  possession  for  her 
children,  until  she  was  carried  out.  That  the  lease  so  made  as  afore- 
said, was  for  the  express  purpose  of  cheating  and'defrauding  her  and 
her  children  out  of  the  estate.  [The  defendants,  the  children  and 
heirs  at  law  of  the  said  Michael  Boyer,  will  further  prove  that  on 
the  1st  day  of  April  1829,  the  said  premises  being  vacant,  the  said 
lessee  having  on  the  preceding  day  removed  therefrom,  Henry  Fox, 
guardian  of  one  of  the  minor  children,  entered,  before  descent  cast 
in  and  upon  the  said  lands  and  premises,  for  the  use  of  the  said  chil- 
dren and  legal  representatives  of  the  said  Michael  Boyer,  deceased, 
without  any  fraud  or  collusion  with  the  said  Smith,  and  afterwards 
leased  the  same  to  the  said  Jacob  Smith,  the  former  tenant,  who  has 
held  the  same  under  him  ever  since  for  the  use  of  the  said  children 
and  heirs,  who  are  now  the  real  defendants  in  this  case.]  All  this 
for  the  purpose  of  showing  the  fraud  practised  in  procuring  and  ob- 
taining the  possession  of  the  property,  by  George  Boyer,  Sen.,  the 
disseisin  committed  and  also  the  entry  by  Henry  Fox,  the  guardian 
of  Catharine  Boyer,  one  of  the  heirs  of  Michael  Boyer,  for  the  pur- 
pose of  obtaining  possession  from  the  disseisors.  To  which  offer 
and  evidence  the  plaintiffs'  counsel  then  and  there  objected,  that 
parties  named,  viz.  heirs  of  Michael  Boyer,  are  not  parties,  and  if 
parties,  the  rights  of  defence  cannot  be  obtained,  and  that  the  testi- 
mony is  not  for  the  purpose  for  which  it  is  offered,  which  objections 
the  court  overruled,  so  far  as  relates  to  that  part  of  the  offer  as 
marked  in  brackets,  for  the  purpose  of  showing  a  surrender  by  Smith 
under  his  lease  to  his  landlord  in  the  first  place,  reserving  the  in- 
quiry as  to  the  right  of  Henry  Fox,  the  guardian,  till  the  surrender 
is  shown;  the  residue  of  the  offer,  being  that  part  not  included  in 
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brackets,  the  court  rejected,  to  which  rejection  of  that  part  of  the 
evidence,  defendant's  counsel  then  and  there  excepted. 

Defendant  then  called  George  Homman,  who  testified  that  on  the 
last  day  of  March,  and  the  1st  of  April  1829,  he  lived  in  the  house 
of  Mrs  Reel,  four  or  five  rods  from  defendant.  On  the  last  day  of 
March,  defendant  came  to  me  and  asked  me  for  a  place  to  put  his 
property  in  till  he  could  get  a  house;  I  said  I  had  given  up  my 
house  to  Mrs  Reel,  but  I  would  speak  to  her.  I  asked  her;  she 
said  I  should  give  him  such  rooms  as  he  could  put  his  property  into; 
I  showed  them  to  him  and  he  moved  his  property  there  the  same 
day;  next  morning  he  went  to  town;  Smith's  own  family  came  over 
there  too;  when  he  returned  he  said  he  had  given  up  his  possession 
to  Boyer,  and  said  he  had  no  house  yet.  Before  he  had  returned, 
Mr  Fox  had  come  and  taken  possession  of  the  house  Smith  had 
removed  from;  may  have  been  about  seven  or  eight  o'clock,  A.  M., 
when  Fox  took  possession;  that  on  the  first  of  April,  when  Smith 
came  back,  Fox  told  him  he  would  rent  him  that  house,  he  should 
move  into  it,  the  same  house  Smith  had  left  the  day  before.  They 
began  to  bargain,  some  time  at  bargaining,  long  enough  that  they 
might  have  made  three  bargains,  as  I  told  them.  In  the  afternoon 
Smith  removed  into  the  house  he  had  left;  think  the  bargain  was 
not  reduced  to  writing  that  day.  Fox  told  Smith  if  he  did  not  rent 
he  could  give  it  to  another,  and  if  Smith  did  not  give  what  he 
asked  he  would  give  it  to  another,  but  as  Smith  had  been  there  he 
should  have  the  first  offer.  Smith  said  it  was  a  great  rent  to  pay, 
house  scarce  worth  so  much;  what  rent  Fox  asked  him  I  do  not  re* 
member.  From  the  time  Smith  returned  until  he  concluded  the 
bargain  with  Fox,  and  moved  in  again,  Boyer  might  have  come  from 
Harrisburg  and  have  taken  possession.  Defendant's  counsel  then 
proposed  to  ask  witness  "  whether  he  was  not  told  by  Smith,  and 
whether  it  was  not  reported  in  the  neighbourhood  that  Boyer  had 
rented  the  property  in  question  to  another  person,  and  whether  that 
was  not  the  reason  Smith  moved  out?"  To  which  question  plain- 
tiffs' counsel  objected,  which  objection  the  court  sustained,  and  re* 
jected  the  question,  to  which  rejection  and  refusal,  defendant's  coun- 
sel excepted. 

Witness.  Smith  only  asked  me  for  one  room,  more  could  not  be 
spared  from  the  house. 

Cross  examined.  Smith  returned  late  in  the  morning,  perhaps  be- 
tween eight  and  nine  o'clock.  Smith  was  on  horseback  when  he 
returned.  Fox  had  been  there,  perhaps  one  hour  or  two,  when 
Smith  returned.  This  was  on  the  1st  of  April  1829.  Smith  got 
his  property  back  to  his  house  perhaps  from  one  o'clock  till  night 
of  the  same  day.  I  can  not  tell  what  time  in  the  morning  Smith  left 
home;  he  might  have  started  after  day  light  and  I  not  have  seen  him. 
Smith  is  a  married  man,  I  believe,  married  to  Eleanor  Boyer, 
widow  of  Michael  Boyer;  think  he  had  married  her  before  the  1st 
of  April  1829.  Think  not  a  year  before.  They  have  lived  to- 

V. — H 
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gether  ever  since  they  were  married.  They  have  lived  together  on 
this  property  except  the  night  of  the  last  of  March  1829.  Fox  was 
there  when  Smith  returned;  they  commenced  bargaining  soon  after 
Smith  returned;  they  began  sooner  than  an  hour  after  Smith  re- 
turned. They  met  pretty  soon  after  Smith  returned.  Fox  had 
locked  the  door  of  the  house  Smith  left,  and  came  over  to  Mrs 
Reel's,  when  Smith  returned.  Think  they  met  as  soon  as  Smith 
got  off  his  horse  at  our  door  and  came  in.  A  few  minutes  after 
Smith  returned  Fox  offered  Smith  the  house.  They  continued  to 
bargain  from  that  time  till  they  closed  the  bargain  about  the  middle 
of  the  day.  As  soon  as  Smith  returned  and  came  into  our  bar  room 
where  Fox  was,  Fox  asked  him  whether  he  had  got  a  house  in  town 
— Smith  said  not.  Fox  then  told  him  he  had  taken  possession  of 
the  house  Smith  had  left  and  had  it  for  rent,  and  then  told  Smith  he 
would  rent  it  to  him.  Smith  asked  him  what  rent  he  would  ask; 
Fox  told  him;  I  do  not  remember  the  amount. 

Defendant  then  called  and  offered  as  a  witness  in  the  cause,  Joseph 
Smith,  who,  being  sworn  on  his  voir  dire  at  the  instance  of  the 
plaintiff,  answered:  "I  am  son  of  defendant.  I  occupied  after  my 
marriage,  some  years  ago,  part  of  this  property,  part  of  the  house 
for  two  years,  last  year  and  year  before.  I  left  it  four  or  five  weeks 
ago" 

Cross  examined.  "  I  live  now  in  my  own  house,  not  on  these 
premises.  1  moved  into  this  property  in  dispute  after  this  suit  was 
brought." 

To  whose  admission  as  a  witness,  plaintiffs'  counsel  then 
and  there  objected,  that  he  was  liable  to  plaintiffs  for  mesne  profits 
if  plaintiffs  recover  in  this  suit,  which  objections  the  court  sus- 
tained and  rejected  the  witness;  to  which  rejection  defendant's 
counsel  then  and  there  excepted,  and  prayed  the  court  to  sign  and 
seal  this  his  fifth  bill  of  exceptions,  which  is  done. 

Defendant  then  called  William  Blair,  who  testified  that  he  as- 
sisted to  move  Mr  Smith's  family  and  furniture  from  these  premises 
on  the  last  day  of  March  1829.  They  were  moved  to  Mrs  Reel's. 
The  beds  were  put  into  a  room  and  on  the  upper  porch,  and  all  the 
best  things  that  could  not  stand  out  in  the  weather,  all  under  cover. 
The  bedsteads  put  into  shed  across  the  road  from  Mrs  Reel's  house 
on  Mrs  Reel's  property;  shed  had  no  floor.  Two  of  Mr  Smith's 
family  slept  at  my  mother's  the  night  of  the  31st  of  March  1829. 
She  lived  in  a  house  of  Mrs  Reels  below  Mrs  Reel's  tavern  house, 
about  five  rods  from  Mrs  Reel's  tavern — the  rest  of  Smith's  family 
were  at  Homman's  or  Mrs  Reel's  that  night.  I  was  on  the  porch 
of  the  house  that  Smith  left  on  the  morning  of  the  1st  of  April 
1829,  when  Fox  came  there — when  he  came  he  asked  me  if  I  helped 
to  move  Smith  out;  I  told  him  I  did.  He  asked  me  and  three  or 
four  others  on  the  porch  to  go  with  him  through  the  house  and  see 
if  every  thing  of  Smith's  was  out;  we  went  all  through  the  house 
with  him;  we  found  nothing  in  it;  no  person  in  the  house.  By  this 
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time  Jacob  Updegrove  came  there;  Fox  told  him  we  had  been 
through  the  house  and  found  nothing  in  it;  I  said  I  would  go  away; 
Fox  said  I  should  not  till  the  Boyers  should  come  up.  He  then 
said  he  wanted  to  keep  possession  of  the  house  as  guardian  of  Ca- 
tharine Boyer.  I  remained  there  till  the  Boyers  came  up  which 
was  sometime  in  the  forenoon  of  the  day.  After  Boyers  came  up 
sometime  Fox  went  over  to  Mrs  Reel's,  where  Boyers  were.  Fox 
locked  up  the  house  when  he  went  over  to  Mrs  Reel's.  There  was 
two  hours  between  the  time  Boyers  came  there  and  Jacob  Smith  be- 
gan to  move  in ;  I  can  not  say  whether  he  began  to  move  in  whilst  the 
Boyers  were  there  or  not.  Fox  was  about  an  hour  and  a  half  in 
possession  of  the  house  in  dispute,  before  Smith  came  back.  When 
Fox  first  came  there  he  asked  where  Smith  was,  and  I  told  him  he 
had  gone  to  town.  I  helped  to  move  Smith  in  again;  he  began 
about  1  o'clock,  P.  M.  Smith  asked  me  to  help  him  to  move  in; 
he  came  over  to  my  mother's  and  asked  me;  that  was  the 
first  intimation  he  gave  me  that  he  was  going  to  move  in;  Mr 
Fox  moved  the  first  article  in;  he  took  up  foot  of  stove  and  took 
it  into  parlor.  In  doing  that  he  told  Smith  he  gave  him  possession 
now.  Before  Fox  took  up  foot  of  stove,  Smith  said  to  him  he  had 
rented  from  him,  and  he  wanted  him  to  give  him  possession;  then 
Fox  took  up  foot  of  stove  and  carried  it  in.  Smith  had  not  at- 
tempted to  take  possession  in  any  way  before  that.  William  Boyer 
was  there  on  that  day;  can  not  say  what  he  came  for;  heard  no  con- 
versation between  him  and  Fox;  Fox  not  there  on  the  31st  of 
March  during  moving  out  by  Smith.  Did  not  see  him  there  on 
that  day  or  night. 

Cross  examined.  The  stoves,  and  like  of  that,  stood  on  the  out- 
side of  Mrs  Reel's  house;  upper  side  of  her  house,  between  it  and 
the  house  Smith  left,  nothing  but  stoves  left  standing  out;  barrels 
put  into  shed;  bedsteads,  tables  and  barrels  put  into  shed;  shed  mid- 
dling large,  part  of  it  open  at  side  next  road.  Things  piled  up  in 
shed  ;  not  high  shed;  the  horses  kept  in  another  part  of  shed;  it  had 
been  allowed  for  horses,  but  never  saw  any  in  part  articles  put. 
Do  not  know  what  time  Smith  set  out  for  Harrisburg  in  the  morning. 
The  r.est  of  the  young  men,  who  helped  to  move  him  out,  told  me 
he  had  gone  to  Harrisburg;  John  and  Jacob  Kremer  told  me  this, 
they  lived  in  the  farm  house  above,  close  above  the  tavern.  Mr 
Smith's  daughter  and  hired  girl  stayed  at  my  mother's,  over  night. 
I  did  not  see  old  George  Boyer  there;  from  the  time  Smith  returned 
until  he  began  to  move  in  I  was  not  there.  Do  not  know  where 
George  Boyer,  Sen.,  lived  (admitted  he  lived  in  Harrisburg).  It 
is  called  five  miles  from  this  property  to  Harrisburg.  Old  Mr  Boyer 
quite  an  old  man;  looked  like  a  man  upwards  of  seventy  years  old; 
he  was  very  hard  of  hearing;  old  George  Boyer  seemed  to  be  smart 
on  his  feet;  between  two  and  three  hours  from  the  time  Smith  came 
back  till  he  began  to  move  in;  he  moved  nothing  in  till  after  one 
o'clock;  he  came  from  Harrisburg  about  eight  o'clock,  A.  M.  He 
(Boyer)  might  have  driven  from  Harrisburg  to  the  place  in  dispute 


60  SUPREME  COURT  [Harrisburg 

[Boyer  v.  Smith.] 

in  an  hour.  I  had  been  there  three  or  four  months  before  this  oc- 
curred. Kremer  lived  in  tenant's  house  on  this  property  at  that  time; 
cannot  tell  whether  he  moved  out;  his  sons  were  helping  Smith  to 
move. 

The  defendant,  after  the  evidence  given  by  the  plaintiffs,  offered  the 
record  of  the  suit  given  in  evidence  by  the  plaintiffs,  to  wit;  record 
of  common  pleas  of  Dauphin  county,  No.  408  of  April  term,  1829, 
to  show  that  those  proceedings  were  under  the  landlord  and  tenant 
Jaw,  which,  after  being  prosecuted  for  some  time,  to  wit,  during  the 
lifetime  of  George  Boyer,  Sen.,  was  discontinued  by  his  executors, 
the  parties  to  the  present  suit,  on  the  30th  of  July,  1832,  and  the 
costs  paid  by  them,  with  the  writ  No.  248,  August  term,  1832,  being 
the  writ  in  this  suit,  showing  the  same  to  be  issued  against  Jacob 
Smith  and  Benjamin  Umberger,  for  the  purpose  of  showing  that 
the  plaintiffs  abandoned  all  pretence  or  claim  upon  Jacob  Smith,  as 
their  tenant,  and  brought  their  ejectment  at  common  law,  not  against 
Jacob  Smith  only,  but  against  Jacob  Smith  and  Benjamin  Umberger, 
to  which  offer  and  evidence,  plaintiffs'  counsel  then  and  there  ob- 
jected, which  the  court  sustained,  and  rejected  the  evidence  offered, 
to  which  rejection  of  the  evidence  offered,  defendant's  counsel  ex- 
cepted. 

Defendant  then  called  George  L.  Mytinger,  who  testified  as  fol- 
lows: Mr  Smith  called  on  Mr  Kapp  and  myself,  and  took  us  up  to 
Mr  Boyer's  house.  Mr  Boyer  was  called  out,  and,  I  think,  told 
him  he  had  given  up  possession  of  the  house ;  he  took  us  along  as 
witnesses ;  Smith  said  to  Boyer  that  he  had  given  up  possession  of 
the  property  ;  do  not  recollect  that  he  said  to  whom.  He  took  us  to 
be  witnesses.  I  suppose,  that  he  had  given  up  possession  of  the  pro- 
perty he  had  been  living  on;  cannot  say  those  are  the  words  exactly. 
Think  William  and  George  Boyer  were  present  when  Smith  told 
this  to  old  Boyer;  what  Smith  said  was  communicated  to  old  Mr 
Boyer,  I  think,  by  William  Boyer ;  old  Mr  Boyer  said  something 
angrily,  but  what  he  said  I  cannot  tell.  Cross  examined.  Mr  Boyer 
a  very  old  man  at  that  time ;  I  cannot  tell  what  his  age  was;  he  was 
very  hard  of  hearing;  a  stranger  could  not  speak  to  him  easily; 
I  cannot  tell  the  year  or  the  day  this  happened.  When  we  went  up 
with  Smith  to  Boyer's,  I  think  Smith  rode  up  on  horseback  ;  I  do 
not  recollect,  but  do  not  think  he  alighted  from  his  horse  when 
speaking  to  old  Mr  Boyer.  Boyer  was  called  to  his  door,  and  stood 
in  his  door ;  very  short  time  at  Boyer's  door,  not  more  than  three 
or  four  minutes  there,  at  furthest;  I  cannot  say  which  way  Smith 
went  when  he  left  there  ;  I  cannot  say  whether  he  remained  there 
when  Kapp  and  I  left.  This  was  in  the  morning,  either  before  or 
after  breakfast,  I  cannot  tell  which.  This  was  whilst  I  kept  tavern 
where  John  Kelker  now  lives  ;  about  seven  years  since  I  commenced 
keeping  tavern  ;  I  commenced  in  August,  and  kept  it  that  summer 
and  year  following;  I  cannot  tell  whether  it  was  in  April  or  May 
Smith  called  on  me. 

Pefendant,  after  all  the  evidence  given  in  this  cause,  offered  the 


May  1836.]  OF  PENNSYLVANIA.  61 

[Boyer  v.  Smith.] 

record  of  the  appointment  of  Henry  Fox  and  Eleanor  Boyer,  as  guar- 
dians of  Catherine  Boyer,  a  minor  daughter  of  Michael  Boyer  de- 
ceased, made  the  4th  day  of  September  1828,  to  show  the  authority 
by  which  he  entered  into  possession  of  the  premises  in  dispute,  to- 
gether with  a  lease  of  Henry  Fox  to  Jacob  Smith,  dated  1st  of  April 
1829,  pro  ut.  to  the  admission  of  which  plaintiffs'  counsel  then  and 
there  objected  that  there  was  no  evidence  of  surrender  of  possession 
by  Jacob  Smith,  as  tenant  of  George  Boyer  ;  that  the  evidence  given 
does  not  tend  to  prove  a  surrender  ;  that  the  defendant  is  tenant  of 
the  plaintiff,  and  therefore  the  evidence  offered  is  irrelevant;  which 
objections  were  sustained  by  the  court,  and  the  evidence  of  the  lease 
offered  was  rejected;  to  which  rejection  defendant's  counsel  excepted. 

Record  of  appointment  of  guardians  read. 

The  heirs  of  Michael  Boyer,  before  named,  now  ask  to  be  substi- 
tuted as  co-defendants;  and  defendant,  with  the  heirs,  offer  to  prove, 
after  the  evidence  given,  that  Michael  Boyer  died  seised  in  his  de- 
mesne as  of  fee  of  and  in  the  premises  described  in  the  writ  (and 
now  the  subject  of  controversy)  on  the  23d  day  of  October,  A.  D. 
1825,  leaving  a  widow  and  issue  three  lawful  children,  then  all 
minors,  to  whom  the  said  estate  descended.  That  on  the  day  the 
said  Michael  was  buried,  to  wit,  on  the  25th  day  of  October  1825, 
his  two  brothers,  George  (one  of  the  present  plaintiffs)  and  William 
Boyer,  took  out  letters  of  administration,  and  then  fraudulently 
combined  with  their  father,  George  Boyer,  plaintiff's  testator,  to 
"  disseise,"  the  said  widow  and  children  of  the  said  premises;  that 
in  pursuance  thereof,  the  lease  given  in  evidence  by  the  plaintiffs 
was  made  and  entered  into;  that  the  said  George  and  William,  the 
administrators  as  aforesaid,  sold  all  the  personal  property  of  the  said 
Michael.  That  the  possession  of  the  said  Michael  was  kept  and 
retained  by  the  said  widow  and  children,  until  the  1st  day  of  April 
A.  D.  1826,  by  personal  residence  thereon;  when,  in  pursuance  of 
the  fraudulent  combination  aforesaid,  the  said  George  Boyer,  Sen., 
the  plaintiff's  testator  and  lessor,  with  the  aforesaid  George  and 
William,  forcibly  and  fraudulently  entered  into  and  upon  the  premises 
and  possession  aforesaid,  and  ousted  and  disseised  the  said  widow 
and  heirs,  and  kept  and  detained  them  from  the  possession  thereof 
until  the  1st  day  of  April  1829,  when  the  possession  aforesaid  was 
peaceably  retaken,  and  an  "entry"  made  thereon  by  Henry  Fox, 
the  guardian  of  Catharine  Boyer,  one  of  the  minor  children  of  the 
said  Michael  Boyer.  That  the  said  entry  was  made  during  the  life- 
time of  the  said  George  Boyer,  and  before  the  right  of  entry  of 
the  said  heirs  was  tolled  by  a  descent  cast;  and  that  the  heirs  afore- 
said are  now  in  fact  defending  this  suit.  For  the  purpose  of  showing 
that  the  possession  thus  obtained  by  plaintifis'  testator  and  lessor 
was  fraudulent — that  the  lessor  of  the  plaintiff's  was  a  disseisor 
and  that  the  disseisees,  the  heirs  aforesaid,  entered  legally  into  the 
possession  of  the  premises  before  their  right  of  entry  was  tolled, 
and  therefore  are  now  in  as  of  their  original  title  and  possession, 
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which  is  kept  up  and  maintained  by  the  present  defendant,  from 
them  as  their  tenant,  and  therefore  that  they  are  entitled  to  retain 
the  same.  To  which  offer  and  evidence  plaintiffs'  counsel  objected, 
for  the  reasons  stated  in  the  seventh  bill  of  exceptions,  which  objec- 
tions the  court  sustained,  and  rejected  the  evidence,  to  which  rejec- 
tion defendant  and  heirs  of  Michael  Boyer  except.  The  court  also 
overrule  the  application  of  the  heirs  of  Michael  Boyer  to  be  made 
co-defendants,  to  which  the  said  heirs  excepted. 

The  defendant  offered  to  prove  that  the  possession  of  that  part  of 
the  premises  described  in  the  memorandum  to  the  lease,  dated  the 
18th  of  July  1826  (as  in  the  possession  of  the  widow  of  Michael 
Boyer),  given  in  evidence  by  the  plaintiff,  was  continued  and  kept 
up  by  the  widow,  and  Catharine  Boyer,  one  of  the  heirs  of  the  said 
Michael  Boyer  deceased,  who  died  seised  of  the  premises,  from  the 
time  of  his  death  in  October  1825,  until  the  1st  day  of  April  1826, 
and  from  that  time  until  the  time  of  the  marriage  of  the  said  widow 
with  Jacob  Smith,  about  the  15th  of  September  1828,  and  from  the 
4th  of  September  1828,  by  the  said  Catharine  (who  was  born  in  1817), 
and  her  guardians,  Eleanor  Boyer,  (now  Smith),  and  Henry  Fox, 
until  after  the  bringing  of  this  ejectment,  and  that  the  same  is  still 
held  and  possessed  by  the  said  Henry  Fox  as  guardian  of  the  said 
minor  child,  for  the  purpose  of  showing  that  the  said  Jacob  Smith, 
the  defendant,  never  was  in  the  possession  of  that  part  of  the  pre- 
mises, as  the  tenant  of  plaintiffs'  testator  and  lessor,  to  which  offer 
and  evidence  plaintiffs'  counsel  objected  that  it  was  irrelevant,  and 
that  the  possession  became  Smith's  on  his  marriage  with  the  widow 
of  Michael  Boyer.  The  court  say  they  will  admit  the  defendant  to 
prove  that  Fox  had  possession  of  the  part  in  question,  alleged  to  have 
been  in  possession  of  the  widow  in  April  1826,  between  the  4th  of 
September  1828,  and  the  1st  of  April  1829.  Defendant's  counsel 
reply  that  he  will  prove  that  the  widow,  as  one  of  the  joint  guardians, 
had  possession  between  September  4th,  1828,  and  the  1st  of  April 
1829,  and  that  this  possession  was  the  possession  of  both  guardians, 
and  enured  to  the  benefit  of  the  infant,  and  that  the  mother  had  pos- 
session, as  natural  guardian,  from  the  death  of  Michael  Boyer,  in 
October  1825,  until  her  appointment  as  guardian  on  the  4th  of  Sep- 
tember 1828.  The  court  then  sustained  the  objections  made  by  the 
plaintiff's  counsel,  and  rejected  all  the  evidence  offered;  to  which  re- 
jection of  the  evidence  as  offered  and  set  forth  in  this  bill  of  excep- 
tions, defendant's  counsel  excepted. 

The  defendant  further  offered  to  prove  that  Jacob  Smith  never 
went  into  possession  of  the  premises,  described  in  the  lease  given  in 
evidence  by  plaintiffs,  under  George  Boyer  the  lessor  and  the  plain- 
tiffs' testator,  and  that  George  Boyer,  plaintiffs'  testator,  never  had 
the  possession  of  that  part  of  the  premises  described  in  the  supple- 
ment to  the  lease,  dated  the  18th  of  July  1826,  at  the  time  of  making 
the  lease  aforesaid,  nor  ever  since;  to  which  offer  and  evidence 
plaintiffs'  counsel  then  and  there  objected  that  it  was  irrelevant,  and 
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that  the  defendant  cannot  gainsay  the  title  and  possession  of  his  land- 
lord, which  objections  the  court  sustained,  and  rejected  the  evidence 
offered;  to  which  the  defendant's  counsel  excepted. 

Defendant's  counsel  then  ask  the  permission  to  address  the  jury 
upon  the  facts  of  the  cause  as  given  in  evidence;  the  court  refused  to 
permit  the  counsel  of  defendant  to  address  the  jury,  and  informed 
the  jury  that  upon  the  evidence  in  the  cause,  it  was  the  duty  of  the 
jury  to  find  a  verdict  for  the  plaintiffs;  to  which  decision  of  the  court 
in  refusing  them  permission  to  address  the  jury,  as  also  to  the  opi- 
nion of  the  court,  the  defendant's  counsel  excepted. 

The  court  (Blythe,  President)  thus  charged  the  jury: 

From  the  evidence  in  this  cause  the  jury  cannot,  consistently  with 
the  law,  do  otherwise  than  find  in  favour  of  the  plaintiffs,  the  whole 
of  the  lands  described  in  plaintiffs'  writ  and  description,  including 
that  part  of  the  premises  referred  to  in  the  supplemental  agreement 
between  George  Boyer  and  defendant,  as  then  in  possession  of  the 
widow  of  Michael  Boyer.  Your  verdict  ought  therefore  to  be  in 
favour  of  the  plaintiffs. 

To  this  the  defendant's  counsel  except. 

Errors  assigned. 

1.  The  court  erred  in  refusing  the  petition  and  application  of  the 
heirs  of  Michael  Boyer  to  be  made  co-defendants  as  landlords  of 
Jacob  Smith,  as  set  forth  in  the  petition  referred  to  in  the  first  bill 
of  exceptions. 

2.  The  court  erred  in  admitting  the  articles  of  agreement  of  the 
25th  of  December  1825,  as  set  forth  and  contained  in  the  second  bill 
of  exceptions. 

3.  The  court  erred  in  rejecting  the  evidence  as  stated  and  con- 
tained in  the  third  bill  of  exceptions. 

4.  The  court  erred  in  rejecting  the  question  to  the  witness,  as 
stated  in  the  fourth  bill  of  exceptions. 

5.  The  court  erred  in  rejecting  the  witness,  Joseph  Smith,  as  set 
forth  in  the  fifth  bill  of  exceptions. 

6.  The  court  erred  in  rejecting  the  evidence  stated  in  the  sixth 
bill  of  exceptions. 

7.  The  court  erred  in  rejecting  the  lease  as  stated  in  the  seventh 
bill  of  exceptions. 

8.  The  court  erred  in  rejecting  the  evidence  as  stated  in  the  eighth 
bill  of  exceptions ;  also,  in  again  refusing  to  permit  the  heirs  of  Mi- 
chael Boyer  to  be  made  co-defendants  with  Jacob  Smith,  as  therein 
stated. 

9.  The  court  erred  in  rejecting  the  evidence  as  contained  in  the 
ninth  bill  of  exceptions. 

10.  The  court  erred  in  rejecting  the  evidence  offered  and  set  forth 
in  the  tenth  bill  of  exceptions. 

11.  The  court  erred  in  refusing  to  permit  the  counsel  of  the  de- 
fendant to  address  the  jury  upon  the  facts  of  the  cause,  as  given  in 
evidence,  as  stated  in  the  eleventh  bill  of  exceptions. 
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12.  The  court  erred  in  instructing  the  jury,  that  "  from  the  evi- 
dence in  the  cause,  the  jury  cannot,  consistently  with  the  law,  do 
otherwise  than  find  in  favour  of  the  plaintiffs  the  whole  of  the  land 
described  in  plaintiffs'  writ  and  description,  including  that  part  of 
the  premises  referred  to  in  the  supplemental  agreement  between 
George  Boyer  and  defendant,  as  then  in  the  possession  of  the  widow 
of  Michael  Boyer,"  because  by  their  own  showing  it  is  manifest 
that  Jacob  Smith  was  not  at  the  time  of  the  lease,  under  which  alone 
plaintiffs  claimed,  nor  at  the  date  of  the  supplement  thereto,  nor 
ever  afterwards  in  possession  of  that  part  of  the  premises  held  by 
the  widow,  as  the  tenant  of  George  Boyer  the  lessor,  under  whom, 
and  by  virtue  of  whose  lease,  plaintiffs  claim  possession. 

J.  Ji.  Fisher,  for  plaintiff  in  error. 
M'Cormick,  for  defendants  in  error. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — This  cause  was  before  us  on  a  prior  writ  of  error 
at  the  last  term,  when  all  the  questions  necessary  to  the  determina- 
tion of  it,  were  not  only  elaborately  discussed  by  the  counsel  con- 
cerned on  both  sides,  but  very  fully  considered  and  decided  by  this 
court.  See  3  Watts  449. 

The  first  question  raised  here,  and  which  was  not  brought  up,  in 
the  same  form  that  it  is  now,  on  the  former  writ  of  error,  is,  whether 
the  court  was  not  bound,  as  a  matter  of  right,  to  have  admitted 
George  W.  Boyer,  Mary  Ann  Fought,  with  her  husband  James 
Fought,  and  Catharine  Boyer,  by  her  guardian,  Henry*  Fox, 
to  have  become  defendants  with  Jacob  Smith  the  defendant 
below,  in  order  that  they  might  have  joined  with  him  in  defend- 
ing against  the  claim  of  the  plaintiffs  below.  We  cannot  over- 
look what  it  is  impossible  to  disguise  in  this  case — that  Fox, 
the  guardian  of  Catharine  Boyer,  and  Smith,  the  defendant,  com- 
bined together  for  the  purpose  of  preventing  the  plaintiffs  standing 
in  the  place  of  their  testator,  who  was  the  lessor  of  the  defendant, 
Smith,  from  obtaining  or  taking  the  possession  of  the  leased  pre- 
mises after  the  term  had  expired.  It  would  be  the  most  perfect 
mockery  imaginable  of  all  right,  as  between  landlord  and  tenant,  to 
permit  such  a  trick  as  was  attempted,  in  this  case,  to  be  practised  by 
Smith  upon  his  lessor,  to  pass  for  a  surrender  of  the  possession  to 
him.  The  possession  of  the  tenant  or  lessee  being  derived  from  the 
lessor  under  the  lease,  became  immediately  upon  the  expiration 
thereof,  the  possession  of  the  lessor,  and  continued  to  be  so  after- 
wards, until  the  former  should  make  a  fair  surrender  of  it  to  the  lat- 
ter. This  possession  the  lessee  was  bound  to  deliver,  whether  his 
lessor  had  a  good  title  to  the  land  or  not.  It  would  be  against  every 
principle  of  justice,  as  well  as  sound  policy,  to  permit  a  tenant,  either 
during  the  term  of  the  lease  as  long  as  he  continues  to  enjoy  the  land 
under  it,  or  after  the  expiration  thereof,  to  dispute  his  landlord's  title 
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or  right  to  the  possession  of  the  land  under  any  pretence.  He  is 
bound  not  only  to  surrender  the  possession  at  the  expiration  of  the 
lease,  but  to  pay  up  all  the  rent  that  may  be  due  and  in  arrear,  ac- 
cording to  the  terms  of  it.  But  if  he  were  to  be  permitted  to  evade 
his  obligation  in  this  respect  by  such  a  juggle  as  was  played  here, 
the  rule  of  law,  which  has  been  so  wisely  established  for  the  protec- 
tion of  landlords  or  lessors,  would  be  of  little  or  no  avail:  because  it 
may  be  practicable,  perhaps  in  every  case,  for  the  tenant,  at  the  ex- 
piration of  his  lease,  to  find  a  third  person  who  may  not  only  be 
willing  to  allege  that  he  has  an  indisputable  title  or  right  to  the  land, 
but  also  willing  to  give  the  tenant  a  new  lease  of  it,  as  was  done 
here,  without  allowing  the  first  lessor  time  sufficient  to  resume  the 
possession,  however  anxious  he  may  be  to  do  so.  The  fact  of  the 
defendant,  Smith,  having  taken  the  possession  of  the  land  under  a 
lease  from  the  testator  of  the  plaintiffs  below,  was  incontrovertibly 
established;  and  indeed  was  not  denied  by  either  Smith  or  those  who 
applied  to  be  made  defendants  with  him;  this  being  the  case,  it 
would  have  been  repugnant  to  both  the  letter  and  the  spirit  of  the 
act  of  assembly  of  1772,  to  have  permitted  those  applicants  to  have 
been  made  co-defendants;  because  they  claimed  the  land  not  under 
the  title  by  which  the  testator  of  the  plaintiffs  held  it,  when  he  leased 
to  Smith,  but  in  direct  opposition  to  it.  But  it  is  plain,  from  the 
whole  tenor  of  the  act,  that  the  great  design  of  the  legislature  in 
passing  it,  was  to  prevent  lessors,  and  those  claiming  under  them, 
or  consistently  with  them  from  losing  the  possession  of  the  land 
letten  by  them  to  their  tenants,  either  through  neglect  or  design  on 
the  part  of  their  tenants.  For  by  the  eighth  section  of  the  act,  it  is 
made  the  duty  of  the  tenant,  upon  being  served  with  a  declaration 
in  ejectment,  forthwith  to  give  notice  to  his  landlord,  under  the 
penalty  of  forfeiting  the  value  of  two  years'  rent.  And  certainly 
there  is  no  case  to  be  found  in  which  it  has  ever  been  even  alleged, 
that  a  third  person,  claiming  title  to  the  land,  can  or  ought  to  be 
made  defendant  by  the  court,  in  an  ejectment  brought  by  the  lessor 
or  those  claiming  under  him  against  the  lessee  to  recover  the  pos- 
session after  the  expiration  of  the  lease.  Indeed,  so  far  from  this 
ever  having  been  conceived  to  be  authorised  by  the  statute  of  11 
Geo.  2,  c.  19,  sect.  13,  of  which  our  act  is  substantially  a  copy, 
the  courts  in  England  held  at  first,  that  no  one  excepting  the  lessor, 
or  such  as  had  become  entitled  to  and  had  received  rent  under  the 
lease,  could  be  admitted  to  defend.  Subsequently,  however,  it  was 
made  to  embrace  such  as  remainder-men  and  reversioners,  whose 
rights  are  connected  with  the  title  of  the  lessor;  but  beyond  this  no 
one  ever  even  imagined  that  it  could  be  extended.  See  M'Clay  v. 
Benedict,  1  Rawle  424.  Supposing,  then,  this  matter  to  be  assign- 
able for  error,  which  may  be  somewhat  questionable,  at  least  in  those 
cases  where  the  matter  of  fact  involved  in  it  is  contested,  it  can 
admit  of  no  doubt  that  the  court  below  were  right  in  deciding  as  they 
did. 

v. — i 
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The  second  error  assigned  is,  that  the  court  admitted  in  evidence 
the  articles  of  agreement  or  lease  from  George  Boyer  to  Smith,  the 
defendant  below.  There  is  certainly  no  reason  for  this  exception. 
To  permit  a  tenant  to  call  in  question  the  title  of  his  lessor,  is  not  to 
be  endured  in  any  case  except  where  he  has  been  induced  to  accept 
of  it,  to  the  prejudice  of  his  own  rights,  or  that  of  the  commonwealth, 
by  means  of  a  fraud  practised  upon  him  by  the  lessor.  That,  how- 
ever, is  not  pretended  here.  But  it  is  alleged  and  argued  that  the 
lessor  obtained  the  possession  of  the  land,  which  he  transferred  un- 
der the  lease  to  the  defendant,  by  fraud  and  disseisin.  And  suppose 
he  did,  what  has  Smith  to  do  with  that?  He  held  and  enjoyed  the 
premises  under  the  lease  during  the  whole  of  the  term  ;  receiving 
all  the  benefit  and  advantage  from  them  that  he  could  have  done,  in 
case  his  lessor  had  obtained  the  possession  peaceably  and  fairly.  He 
has,  therefore,  no  reason  to  complain. 

The  third  error  is  wholly  untenable,  and  must  appear  to  be  so 
from  what  has  been  said  above  in  regard  to  the  second.  Lessees  are 
not  to  be  allowed  to  impeach  the  titles  of  their  lessors  for  any  cause 
whatever,  except  it  be  for  fraud,  as  already  mentioned,  committed 
either  upon  themselves,  or  against  the  commonwealth,  in  whose 
rights  the  lessee  has  an  interest  in  common  with  the  other  citizens  of 
the  state,  and  therefore  may  be  said  to  be  prejudiced  by  the  fraud 
in  this  latter  case  also,  which  may  perhaps  give  him  the  right  to 
take  advantage  of  it. 

The  fourth  error  assigned  is  without  even  the  shadow  of  a  foun- 
dation to  rest  on.  How  can  it  be  imagined  that  a  party  shall  be 
permitted  to  make  evidence  for  himself,  by  his  own  declarations  ? 
Yet  this  is  the  nature  of  the  evidence  rejected  by  the  court,  to  whose 
opinion  in  doing  so,  the  exception  is  here  taken.  The  offer  was  by 
the  defendant  to  give  his  own  declaration  in  evidence  in  his  favour, 
which  the  court  refused  to  admit. 

The  fifth  error  is  also  destitute  of  tenability.  Joseph  Smith,  on 
his  voire  dire,  having  shown  to  the  court  that  he  had  lived  on,  and 
occupied,  a  part  of  the  premises  in  dispute  for  some  time  during  the 
pendency  of  the  suit,  showed  that  he  had  thereby  made  himself 
liable  for  a  proportional  part  of  the  mesne  profits  to  the  plaintiffs,  in 
the  event  of  their  recovering.  He  was,  therefore,  interested  in  de- 
feating their  recovery  and  could  not  be  a  witness  against  them. 

The  evidence  offered  by  the  defendant,  and  rejected  by  the  court, 
to  which  the  sixth  error  relates,  had  not  the  slightest  tendency  to 
prove  what  it  was  alleged  to  be  offered  for;  nor  does  it  appear  to 
have  been  material  to  the  issue  between  the  parties  in  any  point  of 
view,  and  therefore  was  properly  rejected. 

The  question  presented  in  the  seventh  error,  was  decided  when 
this  case  was  here  before:  and  according  to  the  principles  repeated 
now  in  observing  on  the  previous  matters  assigned  for  error,  the 
evidence  offered  was  clearly  inadmissible. 

The  eighth  error  is  a  mere  repetition  of  the  first,  in  which  we 
have  shown  that  the  court  decided  correctly. 
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In  regard  to  the  ninth  error,  it  may  be  proper  first,  in  order  to 
have  a  more  full  comprehension  of  it,  to  state  that  it  has  been  ad- 
mitted by  the  counsel  for  the  plaintiff  in  error,  who  was  the  defend- 
ant below,  that  George  Boyer,  his  lessor,  was  not  only  originally 
the  owner  of  the  land  in  fee,  but  was  invested  also  with  the  legal 
title  to  it,  which  continued  in  him  till  his  death.  This  was  also  all 
given  in  evidence  on  the  first  trial  of  the  cause:  but  Michael  Boyer, 
the  father  of  the  applicants  to  be  made  co-defendants,  was  the 
son  of  the  lessor,  and  after  being  put  into  the  possession  of  the  land 
by  his  father,  claimed  to  be  the  absolute  owner  of  it,  under  a  parol 
gift,  as  he  alleged,  from  his  father.  This  produced  a  dispute  be- 
tween them,  which  was  alleged  to  have  been  finally  settled  by  com- 
pact, and  a  lease  thereupon  taken  by  the  son  from  the  father  of  the 
land  for  a  term  of  five  years,  which  expired  shortly  after  the  death 
of  the  son,  and  about  the  time  the  father  leased  the  land  to  the  de- 
fendant below.  This  lease  from  the  father  to  the  son  was  also  given 
in  evidence  on  the  first  trial.  The  widow  of  Michael  Boyer,  the 
son,  lived  in  the  house  on  the  land,  when  George  Boyer,  the  father, 
leased  to  Smith;  and  by  the  consent  of  Boyer  the  lessor  and  Smith 
the  lessee,  continued  afterwards  to  occupy  one  or  two  apartments  of 
it,  until,  perhaps,  the  time  when  she  intermarried  with  Smith,  the 
lessee;  when  it  would  seem,  if  not  before,  he  got  possession  of  the 
whole  of  it.  Smith,  the  defendant,  also  proved  on  the  former  trial, 
and  likewise  on  the  latter,  that  he  and  his  wife  and  her  children,  so 
far  as  any  of  these  were  then  living  with  her,  evacuated  every  part 
of  the  house,  leaving  nothing  in  any  part  of  it;  thus  showing  most 
unequivocally  and  distinctly,  that  the  possession  of  the  whole  was 
considered  by  them  as  having  been  derived  under  the  lease  from 
George  Boyer,  the  lessor,  and  that,  therefore,  a  colourable  surrender 
of  the  possession,  at  least,  was  necessary  to  be  made  to  him.  Under 
this  statement  of  the  circumstances,  in  relation  to  this  branch  of  the 
case,  it  is  perfectly  obvious  that  the  offer  contained  in  the  ninth  bill 
of  exceptions,  which  is  made  the  ground  of  the  ninth  error,  was  but 
a  mere  artifice  on  the  part  of  the  defendant  below,  resorted  to  for  the 
purpose  of  setting  up  the  title  of  the  heirs  of  Michael  Boyer  as  a 
defence  on  the  part  of  the  defendant,  Smith,  against  the  plaintiffs, 
which  had  been  overruled  from  the  first  by  the  court.  It  was  at- 
tempting to  introduce  by  a  side  wind  what  the  court  had  refused  to 
admit  directly;  and  we  think  the  court  were  right  in  repelling  it 
throughout. 

The  tenth  error  assigned  is  but  another  edition  of  the  ninth,  and 
requires  no  further  notice.  The  eleventh  error  has  not  been  urged: 
and  the  twelfth,  which  is  the  only  remaining  one,  we  think  cannot 
be  sustained.  The  court  were  right  in  instructing  the  jury  as  they 
did,  because  from  the  evidence  there  could  be  no  question  or  con- 
troversy raised  in  relation  to  the  fact  of  the  defendant's  having  been 
in  the  possession  of  the  whole  of  the  land  under  the  lease  before  the 
expiration  of  it. 

Judgment  affirmed. 
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Armstrong  against  The  City  of  Lancaster. 

When  a  recovery  on  a  naked  legal  title  would  be  a  bar  to  another  action  by  any 
one,  the  title  of  an  equitable  plaintiff  need  not  be  traced  from  the  legal  plaintiff  or 
otherwise  indicated  than  by  marking  the  suit  to  his  use. 

The  rights  of  a  party,  not  named  in  the  record,  but  claiming  ownership,  may  be 
protected  by  his  lying  by  until  recovery  had,  then  arresting  the  money  in  the  sheriff's 
hands  by  notice  not  to  pay  it  over,  ruling  it  into  court,  and  moving  for  leave  to  take  it 
out.  The  court  can  then  determine  the  various  pretensions,  or  direct  an  issue ;  or, 
perhaps,  it  may  be  done  before  recovery,  on  motion  to  strike  out  the  name  of  the  one 
claimant,  and  insert  the  other. 

Where  it  is  necessary,  the  court  will  search  out  the  actual  plaintiff,  and  subject  him 
to  the  judgment  of  costs,  a  plea  of  set-off,  or  other  liability  necessary  to  protect  the  de- 
fendant. 

The  rejection  of  evidence  tending  to  establish  the  transfer  of  the  chose-in-action  by 
the  legal,  to  the  equitable  plaintiff,  would  not  be  cause  to  reverse  a  judgment,  unless 
the  want  of  the  evidence  thus  rejected  prevented  a  recovery. 

ERROR  to  the  district  court  of  Lancaster  county. 

Action  of  assnmpsit  for  work  and  labour  by  James  Armstrong, 
surviving  partner  of  the  late  firm  of  James  Armstrong  &  John  At- 
kinson, for  the  use  of  George  B.  Markley,  against  the  mayor,  alder- 
men and  citizens  of  Lancaster. 

The  only  question  argued  in  this  court,  arose  out  of  an  offer  by 
the  plaintiff  to  give  in  evidence  the  assignment  by  the  plaintiff,  James 
Armstrong,  to  the  equitable  plaintiff,  George  B.  Markley,  of  the 
claim  on  which  suit  was  brought,  "  accompanied  by  parol  proof,  to 
show,  that  the  two  notes  mentioned  in  the  assignment,  were  for 
money  and  goods  furnished  to  the  partners  in  the  lifetime  of  Atkin- 
son, for  carrying  on  the  business  of  the  partnership. 

The  court  overruled  the  evidence,  and  the  plaintiff  excepted. 

Eastburn,  for  plaintiff  in  error. 
Champneys,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — We  have  heretofore  intimated  that  the  title  of  an 
equitable  plaintiff  need  not  be  traced  from  the  legal  plaintiff  by  aver- 
ment, or  otherwise  indicated  than  by  marking  the  suit  to  his  use. 
A  legal  title  is  certainly  sufficient  for  the  maintenance  of  an  action, 
except,  perhaps,  where  the  commonwealth  stands  as  a  trustee  in  an 
official  bond;  and  there  it  may  be  necessary  to  show  a  particular 
injury  as  a  title  to  her  interference,  in  order  to  secure  the  obligor 
from  an  officious  intermeddling.  But  to  encumber  the  pleadings,  in 
ordinary  cases,  with  immaterial  suggestions,  would  be  not  only  un- 
necessary, but  prejudicial  by  reason  of  its  tendency  to  complication 
and  the  introduction  of  irrelevant  proof.  The  court  will  undoubt- 
edly search  out  the  actual  plaintiff,  where  it  is  necessary,  and  fix  on 
him  the  responsibility  of  a  party,  by  subjecting  him  to  costs,  a  plea 
of  set-off,  or  any  other  liability  that  may  be  necessary  to  protect  the 
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defendant;  but  here,  where  a  recovery  on  the  naked  legal  title  would 
have  been  a  conclusive  bar  to  another  action  by  any  one,  to  set  out 
the  equitable  title  in  the  declaration  was  unnecessary.  The  equitable 
owner  of  a  right  of  action  can  recover  on  the  legal  title  only;  and 
any  one  attempting  to  use  it  a  second  time,  would  be  repulsed  at 
once  by  a  plea  of  former  recovery.  Of  all  the  parties  concerned,  the 
ostensible  defendant  had  least  to  do  with  the  equitable  ownership. 
But  there  may  be  adverse  claimants  of  it;  and  how  are  the  rights  of 
a  party,  not  named  in  the  record,  to  be  protected  ?  Certainly  not 
by  preventing  a  recovery  and  extinguishing  the  expectations  of 
himself  and  every  one  else.  If  this  judgment  were  affirmed,  the 
party  who  maintained  the  contest,  under  the  defendant's  shield, 
would  have  concluded  himself,  as  well  as  his  competitor.  What, 
then,  was  his  most  available  course?  Obviously  to  lie  by  till  reco- 
very, or  to«  promote  it;  then  to  arrest  the  money  in  the  sheriff's 
hands  by  notice  not  to  pay  it  over,  rule  it  into  court,  and  move  for 
leave  to  take  it  out.  This  done,  the  pretensions  of  the  claimants 
could  be  determined  by  the  court,  or  a  jury,  under  an  issue,  as  the 
case  might  require.  Or  perhaps  the  question  might  be  properly, 
though  not  so  conveniently,  determined  before  recovery,  on  a  mo- 
tion to  strike  out  the  name  of  the  one  claimant  and  insert  the  other. 
But  the  court  might  properly  suspend  its  decision,  till  it  were  ascer- 
tained by  recovery  that  the  parties  were  not  fighting  for  a  shadow. 
Either  of  these  courses  will  be  open  to  the  counsel  who  claims  the 
fund  for  the  partnership  creditors.  The  only  difficulty  in  the  way 
of  reversal,  is  found  in  the  fact  that  the  evidence  of  ownership  was 
irrelevant,  and  that  the  exclusion  of  it  was  consequently  not  strictly 
prejudicial  to  the  right  of  recovery.  The  want  of  the  evidence, 
however,  was  considered,  on  all  hands,  as  an  insuperable  barrier ; 
and  justice  requires  that  the  cause  be  sent  to  another  jury,  on  the 
issue  between  the  legal  parties. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Bratton  against  Mitchell. 

In  an  action  of  ejectment  against  two  defendants,  one  appeared  and  pleaded  to  issue, 
the  other  disclaimed,  and  objected  to  the  jury  being  sworn  as  to  him  :  Held,  that  the 
cause  was  not  at  issue  as  to  both  defendants,  and  that  the  trial  and  judgment  were  errone- 
ous as  to  both,  although  the  jury  found  for  the  defendant  who  disclaimed.  In  such 
case  the  court  should  compel  the  defendant  who  disclaims,  to  give  judgment,  or  order 
him  to  plead,  instanter,  the  general  issue. 

Unless  an  exception  to  the  charge  of  the  court  be  taken  at  the  time  of  the  trial,  and 
be  accompanied  with  a  request  that  it  be  filed,  the  party  will  not  be  permitted  to  make 
it  the  subject  of  the  assignment  of  error,  although  it  should  afterwards  have  been  filed 
by  the  court  at  his  request. 

ERROR  to  Mifflin  county. 

This  was  an  action  of  ejectment  by  George  Mitchell  against  Charles 
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Bratton  and  James  Bratton,  in  which  Charles,  one  of  the  defend- 
ants, appeared  and  pleaded  to  issue,  and  James  appeared  and  dis- 
claimed all  title  to  or  possession  of  the  land.  When  the  cause  came 
on  for  trial,  the  counsel  of  James  objected  to  the  jury  being  sworn 
as  to  him;  but  the  court  said  that  the  proper  practice  was  to  swear 
the  jury  as  to  both  defendants,  and  if  the  plaintiff  failed  to  prove 
both  in  possession,  a  verdict  would  be  rendered  for  him  who  was 
not.  The  counsel  for  James  excepted  to  this  opinion. 

The  jury  found  a  verdict  for  the  plaintiff,  against  Charles  Bratton 
alone,  and  in  favour  of  James,  the  other  defendant. 

Several  questions  of  law  were  put  to  the  court,  upon  which  they 
were  requested  to  charge  the  jury,  and  which  were  answered;  but  it 
did  not  appear  by  the  record  that  an  exception  had  been  taken  to  the 
charge  by  the  defendant's  counsel  at  the  time,al though  at  his  request  it 
was  subsequently  filed  by  the  court,  and  came  up  with  the  record. 
Error  was  assigned  in  the  opinion  of  the  court,  which  the  counsel  for 
the  defendant  in  error  objected  to,  on  the  ground  that  exception  had 
not  been  taken  below. 

J.  Fisher,  for  plaintiff  in  error. 
Potter,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — After  a  trial  on  the  merits,  the  court  will  not  reverse 
a  judgment,  because  there  was  no  plea  or  no  issue.  This  principle 
was  decided  hi  Sauerman  v.  Weckerly,  17  Serg.  $•  Rawle  116,  and  is 
based  on  the  equitable  ground  that  an  omission  to  compel  the  oppo- 
site party  to  perfect  the  pleading,  ought  to  be  considered  a  tacit 
agreement  to  waive  matters  of  form,  and  try  the  cause  on  its  merits. 
Notwithstanding  this  case,  it  has  never  been  supposed  that  a  party 
can  be  compelled  to  try  until  the  cause  is  put  into  legal  form  by  an 
issue,  properly  formed  between  the  parties  on  the  record.  Where 
an  objection  is  made,  there  is  no  room  for  presumption  of  any 
kind,  and  it  would  be  against  right  and  justice  to  infer  an  agreement 
to  waive  form,  in  opposition  to  the  protestation  of  the  party  against 
the  trial.  Here  the  counsel  objected  to  the  jury  being  sworn,  and 
this  makes  it  necessary  to  inquire,  whether  the  cause  was  then  in  a 
proper  state  for  trial  ?  The  ejectment  is  brought,  and  the  sheriff 
returns  the  writ  served  on  two  defendants;  Mr  Fisher  enters  a  dis- 
claimer for  James  Bratton,  one  of  them,  for  the  whole  of  the  lands 
claimed  in  the  writ,  and  pleads  not  guilty  as  to  the  other.  When 
suit  is  brought  against  two,  it  is  clear  that  the  cause  cannot  be  tried 
against  one,  until  judgment  be  obtained  against  the  co-defendant,  or 
until  issue  be  joined  against  both.'  The  cause  appears  to  have  been 
at  issue  as  to  Charles,  but  not  as  to  James,  on  whom  the  writ  was 
also  served,  nor  was  judgment  entered  against  him.  Instead  of  a 
plea,  the  defendant  entered  a  disclaimer,  as  to  the  whole  land,  which 
the  court  would  seem  to  consider  in  the  place  of  a  plea,  but  it  is  not 
perceived  what  operation  a  disclaimer  of  title  can  have,  in  an  action 
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of  ejectment  to  recover  the  possession  of  land,  except,  perhaps,  in 
the  case  of  a  vacant  possession,  under  a  late  act  of  assembly,  as  in 
Steinmetz  v.  Logan,  3  Watts  162.  In  real  actions,  a  tenant  may 
disclaim  to  have  any  estate  in  the  lands,  and  this  abates  the  writ,  and 
the  plaintiff  may  take  judgment;  but  in  a  real  action  the  demandant 
recovers  neither  costs  nor  damages,  but  merely  the  locus  in  quo. 
Com.  Dig.,  tit.  Disclaimer,  417;  tit.  Abatement,  T.  But  in 
ejectment,  notwithstanding  the  defendant  disclaims  title  to  the  land, 
it  is  still  necessary  to  try  the  fact  whether  the  defendant  was  in  the 
possession  when  the  writ  was  served;  for  if  he  was,  he  is  still  liable 
to  costs  and  damages.  It  was  then  the  duty  of  the  court,  either  to 
compel  him  to  give  judgment,  which  would  secure  the  costs  and 
damages,  or  to  have  ordered  him  to  plead,  instanter,  the  general 
issue,  if  not  guilty;  on  which  the  parties  could  have  gone  to  trial. 
In  real  actions,  in  trespass,  by  force  of  the  statute,  and  in  a  qitare  im- 
pedit.  disclaimer  is  a  plea,  but  like  the  pleas  in  bar  or  in  abatement, 
it  concludes  with  a  verification,  and,  of  course,  calls  for  a  replication 
and  issue;  so  that  whether  this  was  a  plea  or  a  nullity,  the  cause  was 
not  at  issue  as  to  both  defendants.  The  court  of  common  pleas  de- 
cided that  the  proper  practice  was  to  swear  the  jury  against  both, 
and  that  unless  the  plaintiff  proved  James  in  possession,  there  would, 
of  course,  be  a  verdict  for  him.  To  this  we  see  no  objection,  if  the 
court  had  compelled  the  defendant  to  plead;  or,  if  he  had  refused  to 
plead,  had  entered  judgment  against  him  by  default.  It  has  been 
said  that  no  injury  has  been  done,  as  the  trial  resulted  in  a  verdict 
for  James.  I  can  readily  perceive  that  injustice  may  be  done,  in 
compelling  a  trial  under  such  circumstances;  but  whether  this  be  so  or 
not,  we  do  not  think  it  necessary  particularly  to  inquire.  It  is  suf- 
ficient cause  of  reversal  that  a  trial  was  had  against  the  consent  of 
the  defendant,  when  the  suit  was  not  properly  at  issue. 

It  is  said  that  the  court  erred  in  admitting  James  M'Donald  as  a 
witness,  because  of  interest;  but  we  cannot  perceive  in  what  that 
interest  consists.  The  verdict  in  this  suit,  terminate  as  it  may,  de- 
termines nothing  for  or  against  him  ;  he  is  no  party  to  it,  nor  can  it 
be  given  in  evidence  in  any  suit  to  which  he  may  be  a  party. 

Several  errors  have  been  assigned  at  the  last  term,  which  we  de- 
clined to  notice,  because  it  did  not  appear  that  the  charge  was  filed 
at  the  request  of  the  party  or  his  counsel.  The  same  point  which 
was  then  decided  came  before  the  court  in  Lancaster  v.  De  Nor- 
mandie,  1  Wheaton's  Rep.  49,  and  is  not  now  open  to  question. 
It  does  not  alter  the  case  that  the  charge  has  been  since  filed  at  the 
request  of  counsel,  as  this  appears  to  have  been  done  at  a  subsequent 
term;  in  this  respect  it  is  like  a  bill  of  exceptions,  which  must  be 
tendered  at  the  trial,  for  if  the  party  then  acquiesces,  he  waives  it. 
The  statute  of  Westminster  2  is  very  general,  and  appoints  no  time 
for  taking  the  bill,  but  it  has  been  required,  from  the  nature  and 
reason  of  the  thing,  that  the  exception  should  be  reduced  to  writing, 
when  taken  and  disallowed,  like  a  special  verdict,  or  demurrer  to 
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evidence.  It  need  not,  it  is  true,  be  drawn  up  in  form,  but  the  sub- 
stance must  be  reduced  to  writing  while  the  thing  is  transacting, 
because  it  is  to  become  a  record.  When,  therefore,  a  party  wishes 
to  except  to  the  charge  of  the  court,  his  exception  must  be  noted  at 
the  trial,  and  must  be  accompanied  with  a  request  to  file  the  charge ; 
otherwise  the  party  will  be  deemed  to  have  waived  it. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 


Parsons  against  Allison. 

A  collector's  warrant  is  not  a  lien  upon  the  personal  property  of  one  by  whom  taxes 
are  due. 

ERROR  to  the  common  pleas  of  Centre  county. 

Amicable  action  wherein  David  Allison  was  plaintiff  and  A.  V. 
Parsons  and  others,  assignees  of  Curtz  &  Hepburn,  were  defend- 
ants, in  which  the  following  facts  appeared  by  a  special  verdict. 

April  ^7th,  1833,  the  commissioners  of  Centre  county  made  out 
the  duplicate  for  county  and  state  tax  of  Lamar  township  in  said 
county;  which  was  delivered  to  David  Allison,  Esq.,  collector,  the 
above  plaintiff,  in  June  1833.  In  the  said  duplicate,  the  firm  of 
Curtz  &  Hepburn  were  taxed,  amounting  to  35  dollars  71  cents. 
The  said  collector  proceeded  to  demand  the  said  taxes  which  were 
not,  and  are  not  yet  paid  ;  that  on  the  premises  of  Curtz  &  Hepburn 
was  personal  property  sufficient  for  the  payment  of  said  taxes. 

On  the  31st  day  of  July  18IJ5,  John  Curtz  and  James  Hepburn, 
the  firm  of  Curtz  &  Hepburn,  made  an  assignment  to  the  said  A.  V. 
Parsons,  T.  Coryell  and  Saul  M'Cormick  of  all  their  property,  real, 
personal  and  mixed,  for  the  payment  of  their  debts;  which  was  re- 
corded on  the  3d  day  of  August  1835,  in  the  county  of  Lycomingr 
and  on  the  26th  of  August  in  Centre,  including  the  property  in  Cen- 
tre and  Lycoming  county.  That  the  said  assignees  have  procured 
the  said  property  to  be  duly  appraised  on  the  6th  and  7th  of  August 
1835,  and  the  appraisement  and  bond,  with  the  proper  sureties  have 
been  filed  according  to  the  provisions  of  the  act  of  assembly  regula- 
ting assignments  in  the  county  of  Lycoming,  and  the  whole  proper- 
ty, real  and  personal,  taken  into  their  possession. 

The  question  to  be  decided  is,  whether  the  plaintiff  is  entitled,  by 
virtue  of  his  duplicate,  to  be  paid  out  of  the  personal  property  afore- 
said, the  amount  of  the  said  taxes  before  stated  ?  If  the  court  are  of 
opinion  in  the  affirmative,  then  judgment  to  be  entered  for  plaintiff 
for  35  dollars  71  cents,  otherwise  judgment  for  defendants;  and  if  the 
plaintiff  has  a  right  to  seize  the  personal  property  for  the  taxes,  the 
judgment  to  be  for  plaintiff,  otherwise  for  defendants. 
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The  court  below  rendered  judgment  for  the  plaintiff. 
Errors  assigned. 

1.  The  court  erred  in  deciding  that  the  property  of  the  defend- 
ants, under  the  facts  disclosed  in  the  case  stated,  was  liable  to  seizure 
by  the  collector. 

2.  The  court  erred  in  rendering  judgment  for  the  plaintiff  below. 

Parsons,  for  plaintiff  in  error. 

The  question  raised  in  this  cause  is,  whether  a  collector  of  taxes, 
by  virtue  of  his  duplicate,  has  a  specific  lien  on  the  personal  proper- 
ty of  the  individuals  charged  in  his  duplicate,  with  the  payment  of 
a  tax?  because  if  he  has  not,  then  there  was  manifest  error  in  the 
opinion  of  the  court  below.  For  the  property  being  transferred  bona 
fide,  and  possession  delivered,  the  persons  against  whom  the  taxes 
were  assessed,  ceased  to  be  the  owners;  and  if  the  collector  had  no 
lien  before  the  transfer  of  the  property,  then  his  right  of  seizure  was 
gone  the  moment  the  property  was  sold. 

If  there  is  a  lien  by  virtue  of  a  collector's  warrant,  it  must  be  cre- 
ated by  our  acts  of  assembly,  because  no  common  law  rule  gives 
such  superior  claim.  The  fifteenth  section  of  the  act  of  the  llth,  of 
April  1799,  Purdon  138,  prescribes  the  manner  of  collecting  the 
tax.  It  first  requires  that  a  demand  shall  be  made,  and  then  if  any 
person  shall  neglect  or  refuse  payment  within  thirty  days  from  the 
time  of  such  demand,  it  shall  be  the  duty  of  the  collectors  to  levy 
the  said  tax  by  distress  and  sale,  &c.,  &c.,  and  for  want  of  goods  to 
take  the  body,  &c.  Now  this  act  creates  no  specific  lien  until  after 
distress  made,  and  consequently  so  far  as  any  provision  here  is  made 
if  a  bona  fide  sale  takes  place  of  an  individual's  property,  the  right 
to  distrain  that  property  has  unquestionably  ceased. 

The  act  of  the  llth  of  March  1822,  Purdon  153,  provides,  that 
in  cases  where  warrants  have  issued  by  the  commissioners  to  the 
collectors  of  county  taxes,  such  warrants  shall  be  good  and  valid 
against  the  persons  in  their  respective  duplicates  owing  any  county 
tax,  for  three  years  after  the  date  of  the  warrant.  This  act  clearly 
creates  no  lien — it  only  extends  the  time  when  a  levy  of  distress 
may  be  made  by  virtue  of  a  warrant:  it  confers  no  greater  powers 
than  the  act  of  the  llth  of  April  1799.  And  clearly  the  legislature 
never  intended  that  a  collector  should  have  it  in  his  power  to  prevent 
any  person,  against  whom  he  had  a  tax,  from  selling  his  personal  pro- 
perty for  a  period  of  three  years;  or,  if  one  should  buy  his  neigh- 
bour's horse  two  years  after  a  tax  was  assessed,  that  a  collector 
could  levy  upon  it  for  taxes.  For,  if  the  warrant  creates  a  lien,  then, 
if  a  Centre  county  man  should  sell  a  load  of  iron  in  Philadelphia, 
which  he  had  on  hand  when  the  tax  became  clue,  the  collector  could 
go  to  the  city  and  seize  it  in  the  hands  of  the  iron  merchant  with 
his  warrant,  which  surely  would  not  be  tolerated.  And  a  voluntary 
assignment,  made  according  to  law,  is  of  the  same  validity  as  a  sale 
for  cash. 

V. K 
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And  if  a  warrant  creates  such  lien,  then  it  would  interrupt  the 
course  of  administration  of  the  goods  of  a  deceased  person  who  hap- 
pened to  die  without  paying  his  taxes. 

There  is  one  other  act  of  assembly  to  which  I  will  call  the  atten- 
tion of  the  court,  although  the  facts  in  the  case  stated  seem  to  me  to 
render  it  inapplicable  here.  I  refer  to  the  act  of  the  3d  of  April 
1804,  section  six,  which  provides  that  every  tenant  who  may  or 
shall  occupy  or  possess  any  lands  or  tenements,  shall  be  liable  to 
pay  the  taxes  which,  during  such  occupancy  or  possession,  may 
thereon  become  due  and  payable;  and  further  gives  the  remedy  of 
the  tenant  against  the  landlord. 

In  this  case  the  taxes  became  due  in  the  year  1833,  consequently 
they  did  not  become  due  during  the  occupancy  of  the  plaintiffs  in 
error,  and  the  act  of  assembly  creates  no  liability  for  any  other 
taxes. 

And  in  the  second  place  the  relation  of  landlord  and  tenant  did 
not  exist;  and  I  deny  that,  in  any  case,  where  there  is  a  tenancy,  either 
for  life,  years,  at  will,  or  by  sufferance,  has  the  collector  any  claim. 

That  act  restricted  the  right  to  the  collector  to  go  only  against 
the  tenant;  and  the  legislature,  by  the  act  of  the  15th  of  April  1834, 
Pamph.  L.  518,  and  in  the  forty-sixth  section  of  the  act  say,  that 
goods  and  chattels  of  any  person  occupying  any  real  estate,  shall  be 
liable  to  distress  and  sale  for  the  payment  of  taxes  during  his  pos- 
session or  occupancy.  In  this  act  the  legislature  have  not  confined 
it  to  the  tenant,  but  authorise  a  levy  to  be  made  on  the  goods  of  the 
occupier. 

The  laws  regulating  the  collection  of  taxes,  contemplate  prompt 
payment,  and  give  a  remedy  that  facilitates  that  object;  and  if  a 
collector  will  stand  by  for  two  years,  and  in  the  mean  time  the  per- 
son against  whom  a  tax  is  charged  sells  his  property:  let  such  col- 
lector abide  the  consequences  ;  and  in  this  case  he  is  like  all  other 
creditors,  he  can  come  in  for  his  share  under  the  assignment;  but 
to  give  him  a  preference  would  be  downright  injustice. 

Potter,  for  defendant  in  error. 

The  point  at  issue  is,  whether  under  the  facts  stated,  and  the  pro- 
visions of  the  several  acts  of  assembly,  the  defendant  in  error  had 
authority  to  levy  the  tax,  by  distress,  out  of  the  goods  and  chattels 
remaining  on  the  premises,  and  transferred  by  tbeir  voluntary  as- 
signment, to  the  plaintiff  in  error. 

The  act  of  the  llth  of  March  1822,  7  Smith  507,  provides, 
"  That  the  collectors,  respectively,  or  their  legal  representatives,  be 
authorised  and  shall  have  full  power  to  collect  said  taxes  at  any 
time  within  three  years  after  the  date  of  such  warrant,  in  the  same 
manner  and  with  like  effect,  as  they  could  or  might  have  done  at 
any  time  previous  to  the  expiration  of  the  time  limited  in  said  war- 
rant." The  warrant  issued  to  the  defendant  in  error  was  dated  on 
the  27th  of  April  1823,  and  is  within  the  three  years  specified  as 
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the  period  of  vitality  in  the  act.  The  second  section  of  this  act 
prohibits  the  institution  of  any  suit,  by  a  collector,  for  the  recovery 
of  a  tax  duly  assessed.  The  mode  of  recovery  is  limited  to  the 
manner  provided  by  the  various  statutes.  To  them  we  must  recur. 
To  arrive  at  a  proper  construction,  the  whole  provisions  contained 
in  the  several  acts  for  the  collection  of  taxes  must  be  taken  into 
view  as  they  constitute  a  system.  The  fifteenth  section  of  the  act 
of  1799,  directs  the  collector  to  "demand"  the  payment  of  the  tax, 
and  provides,  that  in  case  of  neglect  or  refusal  to  pay  within  thirty 
days  thereafter,  the  collector  shall  "  levy  the  said  tax  by  distress  and 
sale  of  the  goods  and  chattels  of  said  delinquent."  Under  the  pro- 
visions contained  in  this  section,  connected  with  the  first  section  of 
the  act  of  1822,  there  can  be  no  doubt  of  the  authority  of  the  col- 
lector to  have  levied  on  the  goods  and  chattels  on  the  premises,  un- 
less the  assignment  precludes  him.  Does  it  do  so?  If  the  property 
had  been  sold,  for  a  full  and  valuable  consideration,  to  an  innocent 
purchaser,  the  possession  delivered,  and  the  property  removed,  it 
would  present  a  very  different  case.  Then  the  indulgence  of  the 
officer  to  the  delinquent,  would  have  resulted  in  a  direct  injury  to 
an  innocent  person.  This  the  law  would  not  endure.  Nay,  if  the 
property  had  been  removed  from  the  premises,  on  which,  and  with 
which,  it  was  assessed  and  taxed,  it  possibly  might  make  some  dif- 
ference. But  it  remains  on  the  premises,  in  the  possession  of 
the  trustees  of  Curtz  &  Hepburn,  and  for  their  use  and  benefit,  the 
surplus  of  the  proceeds,  after  payment  of  the  debts,  to  be  paid  over 
to  them.  The  delinquents  had  a  reversionary  interest  in  the  pro- 
perty; it  was  used  and  occupied  by  their  trustees,  in  conducting 
Lamar  Furnace,  for  their  benefit.  Then,  in  truth,  and  in  fact,  the 
goods  and  chattels  were  beneficially  in  the  possession  of  the  indi- 
viduals, in  whose  names  the  tax  was  assessed.  The  sixth  section  of 
the  act  of  the  3d  of  April  1804,  is  worthy  of  consideration,  inas- 
much as  it  makes  a  tenant  on  lands  liable  for  taxes  assessed  before 
his  occupancy,  provided  they  fell  due  during  the  period  he  was  in 
the  possession.  Thus  showing  that,  in  the  view  of  the  legislature, 
property  remaining  on  the  premises,  or  the  occupancy  of  land,  ren- 
ders the  liability  for  taxes  more  extensive  than  when  it  is  removed, 
or  when  the  taxes  fall  due  after  the  occupancy  had  ceased.  The 
case  of  Raskin  et  al.  v.  Kantz  and  another,  turns  on  the  question  of 
lien.  There  the  judge  below  decided,  "that  the  warrant  of  the 
commissioners  to  the  collectors,  was  a  lien  upon  the  personal  pro- 
perty of  the  person  charged  with  the  payment  of  taxes,  for  three 
years."  This  the  court  reversed,  and  rightly,  because  the  acts  of 
assembly  do  not  make  it  a  lien.  On  the  warrant,  a  lien  attaches  at 
the  time  the  levy  is  made  and  the  property  seized  and  taken  in  exe- 
cution by  the  collector.  Had  the  collector  authority  to  levy?  this  is 
the  true  question  in  the  case  before  the  court.  That  he  had,  is  abun- 
dantly clear,  from  an  examination  of  the  acts  referred  to. 

The  warrant  issued  by  the  commissioners,  first  required  the  col- 
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lector  "  to  demand  and  receive  the  amount  charged.  Second,  it  re- 
quired that  on  a  day  certain,  the  collector  should  meet  the  commis- 
sioners to  correct  mistakes;  again,  the  collector  is  to  demand  pay- 
ment, and  if  not  paid  within  thirty  days  after  demand,  he  is  to  levy 
the  tax.  And  lastly,  he  is  required  to  settle  the  whole  amount  of 
the  duplicate  in  three  months  after  the  date  of  the  meeting.  The 
time  seemed  too  limited,  and  it  was,  in  numerous  instances,  im- 
possible for  collectors  to  succeed  in  collecting  and  paying  over 
the  whole  amount  of  the  duplicate,  in  the  time  specified.  A  prac- 
tice then  crept  in,  by  which  collectors  sued  delinquents  in  their  own 
name,  and  recovered  the  taxes.  This  led  to  great  litigation  and 
accumulation  of  costs.  To  relieve  the  collector,  and  put  an  end  to 
a  vicious  practice,  the  act  of  1822  extended  the  time  to  three 
years  from  the  date  of  the  warrant,  during  which  the  collector  should 
have  power  and  authority  to  levy  and  make  seizure  under  the 
warrant. 

PER  CURIAM. — A  collector's  warrant,  unlike  a  fieri  facias  which 
binds  the  goods  from  its  delivery — formerly  from  the  teste — has 
not  the  common  law  incident  of  lien.  Annually  to  tie  up  the  chat- 
tels of  a  country  while  the  taxes  are  in  a  course  of  collection,  would 
be  an  insufferable  annoyance;  and  before  the  legal  existence  of  it 
can  be  admitted,  something  very  explicit  ought  to  appear  in  the  laws 
supposed  to  inflict  it.  To  enforce  payment,  however,  no  more  is 
given  to  the  officer  than  a  power  to  distrain,  which  implies  not  the 
existence  of  a  lien  before  distress  made.  As  betwixt  landlord  and 
tenant,  it  required  a  statute  to  render  a  removal  of  the  goods  effec- 
tual to  evade  the  right  of  distress;  and  even  then,  an  exception  is 
made  in  favour  of  purchasers,  without  notice.  The  very  point  be- 
fore us,  however,  was  determined  in  1832,  at  Sunbury,  in  Fitz- 
simmons'  administrators  v.  Kontz  &  Hummel, (a)  a  case  not  reported. 

Judgment  reversed,  and  judgment  now  rendered  for  the  defend- 
ants below. 

(a)  The  case  referred  to,  differing  somewhat  in  its  circumstances,  is  here  inserted. — 
Reporter. 

John  Baskin  and  John  App,  administrators  of  David  Fitzsimmons,  deceased,  v. 
Christian  Kontz  and  Benjamin  Humrnel. 

Amicable  action,  in  which  the  following  facts  are  submitted  to  the  court  in  the  na- 
ture of  a  special  verdict. 

David  Fitzsimmons  died  in  December  1831.  The  taxes  on  his  real  and  personal  es- 
tate remained  unpaid  for  the  years  1830  and  1831.  Christian  Kontz  was  appointed 
collector  of  county  tax  for  the  year  1831,  for  Penn's  township,  where  Fitzsimmons  re- 
sided, and  received  his  duplicate  in  the  month  of  May  1831,  in  which  duplicate  David 
Fitzsimmons  was  taxed  28  dollars  19  cents,  and  also  a  warrant  to  the  said  Christian 
Kontz,  to  collect  the  said  taxes  (pro  vt  warrant.)  That  the  said  Christian  Kontz  de- 
manded the  s;iid  sum  of  28  dollars  19  cents,  county  tax,  according  to  law,  which  was 
not  paid.  Plaintiffs  are  administrators  of  the  said  Daniel  Fitzsimmons,  and  filed  their 
inventory  of  his  personal  estate  the  1st  day  of  January  1832.  Afterwards,  on  the  21st 
day  of  January  1832,  the  said  Christian  Kontz  distrained  an  ark,  being  part  of  the  es- 
tate of  said  deceased  in  the  plaintiffs'  hands  and  included  in  their  inventory  for  the 
county  tax  aforesaid,  and  has  sold  the  same  in  pursuance  of  said  distress,  for  the  sum 
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By  the  act  of  1814,  an  insolvent's  estate  is  vested,  immediately  on  his  discharge,  in 
the  trustees,  not  by  virtue  of  his  assignment,  but  by  the  provisions  of  the  act. 

In  case  of  a  change  of  trustees  they  take,  not  by  any  transfer,  but  by  the  mere  act 
of  substitution. 

The  recording  acts  do  not  apply  to  such  assignments.  A  sale  of  lands,  therefore, 
by  the  insolvent  after  his  discharge,  but  before  his  trustees  have  given  bond  according 
to  law,  is  invalid,  although  none  of  the  proceedings  under  the  insolvent  law  have  been 
recorded  in  the  county  where  such  lands  lie. 

ERROR  to  the  common  pleas  of  Cumberland  county. 

This  was  an  action  of  ejectment  by  John  Glenn,  Esq.  against 
Samuel  Ruby. 

The  parties  agree  to  the  following  facts,  and  that  they  be  consid- 
ered in  the  nature  of  a  special  verdict,  upon  which  the  court  will 
render  a  judgment,  with  leave  to  either  party  to  sue  out  a  writ  of 
error. 

Previously  to  the  13th  of  August  1827,  John  Hogue  Waugh  was 
the  owner  and  seised  in  fee  of  the  one  undivided  fifth  part  of  fifty 
acres  of  land,  in  Silverspring  township,  Cumberland  county,  bound- 
ed by  Samuel  Senseman,  Daniel  Keller,  Conrod  Emminger,  Jacob 
Gleim  and  Jacob  Worly;  on  that  day  he  presented  his  petition  in 
due  form  of  law  to  the  judges  of  the  court  of  common  pleas  of  Alle- 
ghany  county,  for  the  benefit  of  the  laws  made  for  the  relief  of  in- 
solvent debtors,  and  the  said  petition  contained  a  return  of  the  one 
undivided  fifth  part  of  a  tract  of  land  in  Cumberland  county,  being 
the  land  in  dispute;  the  court  appointed  the  third  Monday  of  No- 
vember, then  next,  for  the  hearing  of  the  petitioner;  and  on  the  said 
day,  to  wit,  the  19th  of  November  1827,  the  petitioner  was  heard, 

of  41  dollars,  which  money  still  remains  in  the  hands  of  said  Kontz.  Benjamin 
Hummel  was  in  like  manner  appointed  collector  of  county  tax  for  the  same  township, 
for  the  year  1830,  and  the  duplicate  was  delivered  to  him  in  1830,  in  which  David  Fitz- 
simmons  was  taxed  13  dollars  89  cents,  or  thereabouts,  and  a  warrant  for  the  collection 
of  the  said  tax.  That  the  said  Benjamin  Hummel  demanded  the  tax  aforesaid  of  the 
said  David  Fitzsimrnons,  according  to  law,  which  was  not  paid  on  the  21st  day  of  Jan- 
uary 1832;  the  said  Benjamin  Hummel  distrained  the  ark  aforesaid,  for  the  said  tax  of 
1830,  13  dollars  89  cents,  subject  to  the  distress  of  Kontz  for  the  tax  of  1831. 

If  the  court  should  be  of  opinion  that  the  distress,  both  of  Kontz  and  Hummel,  is 
illegal,  then  it  is  agreed  that  judgment  be  entered  for  plaintiffs  for  41  dollars.  If  the 
court  should  be  of  opinion  that  the  distress  of  both  is  legal,  then  judgment  for  defend- 
ants generally.  If  either  distress  is  legal,  judgment  to  be  entered  accordingly. 

Upon  this  special  verdict  the  court  below  rendered  a  judgment  for  the  defendants. 

Merrill,  for  plaintiffs  in  error. 
Bellas,  for  defendants  in  error. 

The  judgment  was  reversed  and  a  venire  facias  de  novo  awarded  on  the  ground  that 
the  collector's  warrant  was  no  lien. 
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sworn  and  discharged,  having  made  an  assignment  in  due  form  for 
the  use  of  his  creditors  of  all  his  estate,  &c.;  and  the  said  court,  on 
the  same  day,  appointed  William  Waugh,  Hugh  Davis  and  Archi- 
bald Montgomery  to  be  the  trustees,  &c. 

On  the  28th  of  May  1828,  the  trustees  thus  appointed  not  having 
given  bond  or  taken  upon  themselves  the  duties  of  the  assignment, 
were  discharged, and  the  court  appointed  William  Waugh  sole  trustee, 
&c.  The  said  William  Waugh  did  not  accept  the  said  appointment 
or  give  bond  according  to  law,  and  he  was,  on  the  30th  of  May  1829, 
discharged  by  the  court,  and  E.  Estep  was  appointed  trustee  by  the 
court,  who  did  not  accept  the  appointment,  and  he  was,  on  the  4th 
of  September  1829,  dismissed  by  the  court,  and  Samuel  Kingston 
was  then  appointed  trustee,  who  also  refused  to  accept  the  appoint- 
ment; and  on  the  17th  of  February  1S32,  John  Glenn,  Esq.  was  ap- 
pointed trustee  by  the  court,  who  did  accept  the  appointment,  and 
gave  bond  with  security  according  to  law. .  No  part  of  these  pro- 
ceedings were  ever  recorded  in  the  county  of  Cumberland,  nor  had 
the  defendant  Samuel  Ruby  received  any  notice  of  said  proceedings 
and  assignments,  until  long  after  he  purchased  as  stated  hereafter. 

The  said  John  H.  Waugh,  by  deed  dated  the  llth  of  January 
1832,  conveyed  the  same  undivided  fifth  part  of  the  said  tract  of 
land  and  premises  in  fee  for  a  valuable  consideration,  to  Samuel 
Ruby,  Esq.,  the  defendant,  which  deed  was  duly  acknowledged  and 
recorded  in  the  office  for  the  recording  of  deeds  in  and  for  Cumber- 
land county  on  the  same  day;  and  the  said  Samuel  Ruby  entered 
into,  and  now  has  the  possession  of,  the  said  land  in  pursuance  of  the 
said  conveyance. 

If  the  court,  upon  these  facts,  shall  be  of  opinion  for  the  plaintiff, 
then  judgment  to  be  rendered  for  him,  otherwise  judgment  to  be 
rendered  for  the  defendant. 

The  court  below  (Reed,  President)  rendered  a  judgment  for  the 
plaintiff. 

Biddle,  for  plaintiff  in  error,  contended  that  the  recording  act  of 
1775,  was  applicable  to  all  deeds  conveying  lands.  Cited  2  Penns. 
Blac.  175;  Cooper  v.  Henderson,  6  Binn.  190;  Wickersham  v. 
Nicholson,  14  Serg.  4*  Rawle  118  ;  Krause  v.  Beitel,  3  Rawle  203. 

Watts,  contra,  contended  that  the  estate  was  vested  in  the  trus- 
tees by  the  insolvent  law  itself.  The  only  assignment  or  deed  ever 
made,  does  not  go  into  the  hands  of  the  trustees,  but  remains  among 
the  records  of  the  county  where  the  insolvent  is  discharged.  It 
could  not  be  procured  for  record  in  another  county. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  recording  acts  do  not  apply  to  a  case  like  the 
present.  By  the  act  of  1814,  the  estate  of  the  insolvent  is  vested, 
immediately  on  his  discharge,  in  the  trustees,  not  by  virtue  of  his 


May  1836.]  OF  PENNSYLVANIA.  79 

[Ruby  v.  Glenn.] 

assignment,  but  by  the  express  provisions  of  the  act.  In  many  in- 
stances the  trustees  first  appointed,  neglect  or  refuse  to  qualify  them- 
selves by  giving  security  and  acquire  no  title.  The  court  has  then 
power  to  substitute  others,  who  are  subjected  to  the  same  condition 
of  giving  bond,  and  when  this  is  done,  they  become  vested  with  the 
estate,  not  by  any  transfer  or  conveyance,  but  by  the  mere  act  of 
substitution.  There  is  no  limitation  to  the  time  of  substitution,  and 
frequently,  as  in  the  present  case,  repeated  attempts  are  made  before 
persons  can  be  found  willing  to  encounter  the  trouble  of  settling  the 
insolvent's  estate.  To  say  -that  under  these  circumstances,  unless 
there  were  notice  to  a  purchaser,  the  insolvent  might  dispose  of  his 
former  property,  would  be  to  take  from  the  creditors  the  funds  and 
give  them  to  the  insolvent  himself.  There  are,  no  doubt,  inconve- 
niences attending  the  law  as  it  stands:  a  discharge  in  Alleghany  is 
likely  to  be  wholly  unknown  to  citizens  of  other  counties,  and  a  pur- 
chaser searching  the  records  of  the  county  in  which  the  land  lies, 
finds  nothing  to  apprise  him  of  a  previous  conveyance.  But  until 
the  legislature  enact  such  regulations  on  the  subject  as  may  remove 
the  risks  of  a  purchaser,  he  must  fortify  himself  against  them  by 
covenants  for  title,  (a) 
Judgment  affirmed. 


Stewart  against  Speer. 

A  verdict  in  ejectment  "  for  the  plaintiff,  for  one  hundred  and  fifty  acres,  part  of  the 
land  claimed  in  the  writ,  and  not  guilty  as  to  the  residue,"  without  designating  the 
part  found,  is  bad  for  uncertainty,  and  a  judgment  on  it  is  erroneous. 

ERROR  to  the  common  pleas  of  York  county. 

This  was  an  action  of  ejectment  by  James  H.  Speer  against  James 
H.  Stewart,  for  two  hundred  acres  of  land.  The  jury  found  "  for 
the  plaintiff  one  hundred  and  fifty  acres,  part  of  the  land  claimed  in 
the  writ,  and  not  guilty  as  to  the  residue,"  upon  which  judgment 
was  rendered.  This  was  the  only  error  relied  upon. 

Lewis,  for  plaintiff  in  error,  cited,  10  Serg.  fy  Rawle  153. 
Ramsay  and  R.  Fisher,  for  defendant  in  error. 

PER  CURIAM. — It  is  impossible  to  sustain  this  verdict.  It  is  for 
one  hundred  and  fifty  acres,  part  of  the  land  in  dispute,  without  re- 

(a)  By  the  act  of  the  16th  of  June  1836,  section  thirty-five,  the  trustees  are  invested 
with  all  the  insolvent's  estate  from  the  time  of  filing  his  petition;  except  such  portion 
as  may  have  been  sold  bonafide  within  the  county  before  the  assignment  to  the  trustees 
and  without  notice  of  such  petition. 
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ference  or  allusion  to  any  thing  to  designate  the  land  recovered,  or 
even  to  intimate  the  quarter  or  side  from  which  it  was  intended  to 
be  taken.     It  is,  therefore,  incurably  uncertain. 
Judgment  reversed  and  a  venire  de  novo  awarded. 


Hoak  against  Hoak. 

One  of  several  plaintiffs  can  be  made  a  competent  witness  only  by  an  assignment  of 
all  his  interest,  and  an  actual  and  unconditional  payment  of  all  the  costs  which  have 
accrued,  and  a  deposit  of  a  sum  of  money,  sufficient,  in  the  opinion  of  the  court,  to  pay 
all  the  costs  that  shall  subsequently  accrue,  to  be  appropriated  to  their  payment  in  any 
event  of  the  cause. 

Testator  directed,  in  relation  to  his  children,  as  follows :  "each,  however,  to  be  charg- 
ed in  the  distribution  with  what  I  have  given  them,  or  shall  have  given  them,  at  the 
time  of  my  death,  and  with  which  I  have  charged  them  in  my  book  and  in  my  forego- 
ing will."  In  an  issue  to  try  the  truth  and  validity  of  certain  alleged  entries  of  ad- 
vancements by  the  testator,  held,  that  such  entries  were  not  conclusive,  and  that  it  was 
competent  to  inquire  of  a  witness  who  had  made  entries  in  the  book,  whether  sums 
charged  therein  against  some  of  the  children,  had  been  actually  advanced.  Proof  of  the 
testator's  admissions  that  the  charges  were  excessive,  is  also  admissible. 

Upon  the  trial  of  an  issue  which  affects  a  trust  fund,  the  cestui  que  trust  is  not  made 
a  competent  witness  by  an  absolute  assignment  by  the  trustee  to  a  third  person,  with- 
out sufficient  consideration. 

ERROR  to  the  common  pleas  of  Lebanon  county. 

This  was  a  feigned  issue,  directed  by  the  orphans'  court  to  the 
common  pleas  of  Lebanon  county,  in  which  Jacob  Hoak  and  others 
were  plaintiffs,  and  Michael  Hoak  and  others  were  defendants.  In 
this  court  the  form  of  the  issue  did  not  appear,  but  it  was,  in  sub- 
stance, to  ascertain  the  truth  and  validity  of  certain  entries,  in  a 
book,  purporting  to  have  been  the  entries  of  advancements  made  by 
George  Hoak  deceased,  to  his  children,  and  referred  to  in  his  will. 

The  plaintiffs'  counsel  offered  Jacob  Hoak,  one  of  the  plaintiffs, 
as  a  witness,  he  having  previously  assigned  all  his  interest  in  the 
estate  to  Jacob  B.  Weidman,  Esq.  Defendant  objected  on  the 
ground  of  his  liability  for  costs.  The  plaintiffs  then  paid  into  court 
50  dollars  to  cover  all  costs  that  had  or  might  accrue,  and  agreed  to 
pay  any  costs  beyond  that  sum,  if  any  greater  amount  should  accrue. 
The  court  then  overruled  the  objection  to  the  competency  of  the 
witness,  and  sealed  a  bill  of  exceptions. 

After  the  examination  of  the  witness  in  chief,  the  defendants  pro- 
posed to  ask  the  witness  "  Whether  the  600  pounds  charged  respec- 
tively to  George,  Michael  and  Margaret,  were  actually  given,  paid 
or  advanced  by  the  testator  to  them,  or  only  400  pounds  to  each  of 
them,"  in  order  to  show  that  the  charges  were  made  without  any 
gift  or  actual  advancement  of  money  beyond  the  400  pounds,  and 
therefore  not  charged  within  the  meaning  of  the  will,  which  was  in 
these  words:  "  Each,  however,  to  be  charged  in  the  distribution  with 
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what  I  have  given  them  or  shall  have  given  them  at  the  time  of  my 
death,  and  with  which  I  have  charged  them  in  my  hook,  and  in  my 
foregoing  will  and  testament." 

This  evidence  was  objected  to  on  the  ground  of  its  being  irrele- 
vant, because  the  charges  in  the  testator's  book  were  conclusive. 
The  court  sustained  the  objection,  and  the  defendants  excepted. 

The  plaintiffs  then  offered  Christina  Kreider  as  a  witness  :  she  was 
a  grand-daughter  of,  and  whose  mother  survived,  the  testator :  her 
father,  still  living,  had  assigned  all  his  interest  in  the  estate  of  the 
testator  to  John  Smith,  in  trust  for  his  children,  and,  in  order  to 
make  this  one  a  competent  witness,  John  Smith  made  an  absolute 
assignment  to  Henry  Strohm.  The  court  then  overruled  the  ob- 
jection to  the  competency  of  the  witness,  and  the  defendants  ex- 
cepted. 

The  several  exceptions  were  the  subjects  of  the  assignments  of 
error. 

Pearson  and  M'Cormick,  for  plaintiff  in  error. 
Weidman,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by  . 

KENNEDY,  J. — The  defendants  in  error  were  the  plaintiffs  below; 
and  the  first  error  assigned  is,  that  the  court  admitted  Jacob  Hoak, 
one  of  the  plaintiffs  below,  to  testify  as  a  witness  on  their  behalf. 
This  was  done  after  Jacob  Hoak  had  executed  an  assignment 
of  all  his  interest  under  the  will  of  George  Hoak,  the  decedent, 
to  Jacob  Weidman,  Esq.;  and  after  Henry  Strohm  and  Jacob  Beck- 
er had  deposited  50  dollars  to  cover  all  costs  due,  or  that  might 
accrue;  and  a  relinquishment  of  all  claim  by  the  plaintiffs  below 
to  costs,  connected  with  an  agreement  on  their  part  to  pay  any 
costs  beyond  the  50  dollars  that  might  accrue  thereafter.  In  this 
we  think  there  was  error;  for  according  to  the  rule  established  in 
this  behalf,  nothing  short  of  an  actual  payment  of  all  the  costs  that 
have  accrued  in  the  action,  and  a  deposit  of  a  sum  of  money  suffi- 
cient in  the  opinion  of  the  court  to  pay  all  the  costs  that  shall  be  in- 
curred subsequently,  and  to  be  appropriated  to  that  end,  let  the  suit 
be  determined  as  it  may,  either  for  or  against  the  side  offering  the 
witness,  will  render  him  competent.  The  promise  of  the  plaintiffs 
below  to  pay  any  costs  that  might  accrue  beyond  the  50  dollars,  was 
not  in  accordance  with  either  the  letter  or  the  spirit  of  the  rule,  and 
ought  not  to  have  been  accepted  by  the  court  The  defendants 
below  were  entitled  to  have  a  deposit  of  money  made,  sufficient  in 
in  amount  to  meet  the  payment  of  the  whole  of  the  costs  that  might 
subsequently  be  incurred  in  any  event  whatever.  It  is,  perhaps, 
rather  to  be  regretted,  that  the  rule  of  the  English  common  law  in 
this  respect,  was  ever  departed  from  here:  because  there  is  certainly 
reason  to  apprehend  that  injustice  is  done  in  many,  if  not  in  most 
cases,  by  admitting  a  plaintiff,  on  record,  who  has  had  a  real  interest 
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in  the  cause,  after  he  has  made  an  assignment  thereof  to  some  friend, 
to  become  a  witness  to  establish  and  support  it.  The  practice  ought 
not  to  be  countenanced  or  encouraged ;  and  the  door  ought  rather  to 
be  closed,  than  opened  wider  than  it  has  been  by  the  rule  laid  down 
above,  and  recognised  in  several  cases  as  being  settled  by  this  court. 
We  also  think  that  the  court  below  erred  in  not  permitting  the 
counsel  of  the  defendants  below,  in  their  cross  examination  of  Jacob 
Hoak,  after  he  had  been  examined  in  chief  by  the  the  opposite 
counsel,  to  ask  him  whether  the  600  pounds  charged  by  him  in  the 
testator's  book  against  George,  Michael  and  Margaret,  respectively, 
three  of  the  defendants  below,  were  actually  paid  or  advanced  to 
each  of  them  by  the  testator  ;  or  whether  any  more  than  400  pounds 
of  the  600  pounds  so  charged  were  ever  actually  advanced  or  paid 
to  them.  It  has  been  argued  that  an  answer  to  this  question  could 
not  have  elicited  any  thing  material  to  the  issue  joined  here  between 
the  parties.  For  it  is -said  that  the  only  fact  to  be  determined  by 
it  was,  whether  or  not  the  charges  made  in  the  testator's  book  by 
Jacob,  the  witness,  were  made  by  the  direction  and  under  the 
authority  of  his  father  the  testator.  If  this  was  the  only  matter 
intended  to  be  ascertained  by  the  issue,  it  was  certainly  greatly 
short  of  what  was  requisite  in  order  to  meet  the  terms  of  the  will, 
which  directed  the  legatees  to  be  charged,  in  the  distribution  of 
the  testator's  estate,  with  what  he  had  given  them  up  to  the  time  of 
his  death,  and  had  charged  them  with  in  his  book  and  his  will. 
The  words  of  the  will  in  relation  to  this  are,  "  each,  however,  to  be 
charged  in  the  distribution  with  what  I  have  given  them,  or  shall 
have  given  them  at  the  time  of  my  death,  and  with  which  I  have 
charged  them  in  my  book  and  in  my  foregoing  will  and  testament." 
Now  it  is  abundantly  clear,  from  this  clause,  that  the  testator  never 
thought  of  charging  his  children,  whom  he  made  his  legatees,  with 
what  he  had  never  given  to  them,  but  intended  merely  to  charge 
them,  severally,  with  that  which  he  had  given,  or  thereafter 
should  actually  advance  and  give  to  each.  It  is  also  manifest  that 
he  directed  this  to  be  done  for  the  purpose  of  making  them  equal 
participants  in  his  estate,  by  taking  into  the  account  as  well 
what  he  had  he  given  them  in  his  lifetime,  as  what  he  should 
leave  them  at  his  death.  It  must  be  observed  that  he  does  not 
direct  that  they  shall  be  charged  with  what  he  had  given  or 
charged  in  his  book,  which  possibly  might  have  afforded  some 
pretence  for  .making  the  charge  sufficient  without  the  gift;  but  he 
has  directed  that  each  shall  be  charged  with  what  he  had  given  to 
him  or  should  thereafter  give,  and  charge  in  his  book  ;  thus  coup- 
ling the  gift  or  actual  advancement  of  the  thing,  with  the  charge,  by 
the  conjunction  and,  and  making  most  clearly,  as  it  were,  the  former 
the  only  ground  and  warrant  for  the  latter,  so  that  the  latter  cannot 
exist  without  the  former.  Hence  the  charge  in  the  book  goes  for 
nothing  if  it  be  shown  to  be  untrue;  or  that  the  subject  matter  of  it  had 
not  been  actually  given  or  advanced  to  the  party  charged  with  it. 


May  1836.]  OF  PENNSYLVANIA.  83 

[Hoak  v.  Hoak.] 

It  was,  therefore,  quite  as  material  to  ascertain  whether  the  charges 
were  true  or  not,  as  it  was  to  ascertain  whether  they  had  been  made 
by  the  testator  himself  or  by  his  authority. 

The  third  error  is  an  exception  to  the  admission  of  Christina 
Kreider  as  a  witness  on  behalf  of  the  plaintiffs  below.  She  was  one 
of  the  children  of  Martin  Kreider  by  his  wife,  who  was  one  of  the 
daughters  of  the  testator,  to  whom  he  left,  with  his  other  children, 
an  equal  portion  of  his  estate  by  his  will.  Martin  Kreider,  being 
entitled  to  his  wife's  interest  under  the  will,  and  she  having  died 
some  time  after  the  testator,  in  order  that  her  children  by  him  might 
have  the  exclusive  benefit  of  it,  made  an  assignment  of  it,  by  deed, 
to  John  Smith  in  trust,  to  be  held  by  him  for  the  use  and  benefit  of 
the  children  of  the  assignor  by  his  deceased  wife.  Smith,  the  trus- 
tee, afterwards,  and  before  the  trial  of  the  issue,  but  most  likely 
with  a  view  to  meet  the  exigency,  that  there  seems  to  have  been  for 
testimony  on  the  part  of  the  plaintiffs  below,  by  his  deed  undertook 
to  assign  and  convey  all  the  interest  or  estate  which  he  held  in  trust 
for  the  witness,  to  Henry  Strohm.  It  does  not  appear  that  this 
latter  assignment  was  made  by  Smith  upon  any  adequate  considera- 
tion, that  is,  for  a  sum  of  money  equal  at  least  to  the  value  of  the 
fund  assigned  by  him;  and  hence  Strohm  may  be  but  a  mere  trus- 
tee still  holding  the  interest,  so  assigned  to  him,  for  the  use  and  be- 
nefit of  the  witness.  It  seems  that  this  trust  interest  or  estate,  when 
assigned,  consisted  altogether  of  money,  and  I  take  it  that  this  being 
the  case,  Smith  could  not  divest  the  witness  of  her  right  in  equity  to 
it,  excepting  by  a  transfer  of  it  for  an  equal  sum  of  money  either  paid 
to  him,  or  secured  beyond  all  doubt  to  be  paid,  with  interest  there- 
on within  a  reasonable  time.  But  nothing  of  this  kind  having  been 
shown,  we  think  Christina  Kreider,  notwithstanding  the  assignment 
of  Smith  to  Strohm,  was  still  interested  in  that  portion  of  the  estate 
of  the  testator  transferred  by  her  father  to  Smith,  and  being  adduced 
as  a  witness  for  the  purpose  of  increasing  it,  she  was  therefore  in- 
competent, and  the  court  erred  in  admitting  her. 

As  to  the  fourth  error,  which  is  the  only  remaining  one,  it  will 
be  readily  perceived  from  what  has  been  said  in  respect  to  the 
second  error,  that  the  court  ought  to  have  admitted  the  evidence 
mentioned  in  the  fourth  error,  and  that  they  erred  in  rejecting  it. 
It  consisted  of  the  declarations  or  admissions  of  the  testator  himself, 
going  to  show  that  the  charges  in  his  book  against  the  defendants, 
or  at  least  some  of  them,  were  greater  in  amount  than  they  ought  to 
be.  That  instead  of  being  600  pounds  each,  as  charged,  they  ought 
only  to  have  been  400  pounds.  If  the  fact  were  really  so,  it  was 
not  only  just  but  important  for  the  defendants  below  that  it  should 
be  made  to  appear;  and  for  this  purpose  better  evidence  than  the 
admissions  or  declarations  of  the  testator  could  not  well  have  been 
found  or  required. 

Judgment  reversed,  and  venire,  de  novo  awarded. 
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Shenck's  Administration  Account. 

An  executor  will  not  be  permitted  to  settle  an  account  in  the  orphans'  court  for  the 
mere  purpose  of  charging  the  estate  with  a  debt  due  to  himself  by  the  testator  in  his 
lifetime. 

In  pursuance  of  the  act  of  14th  May  1835,  the  supreme  court  may  refer  an  adminis- 
tration account  to  auditors,  upon  exceptions  not  made  in  the  court  below. 

APPEAL  and  certiorari  to  the  orphans'  court  of  Lancaster 
county. 

John  Shenck,  one  of  the  executors  of  Abraham  Herr?  presented 
an  account  to  the  orphans'  court,  in  which  he  charged  himself  with 
the  amount  of  the  inventory  of  the  estate,  52,557  dollars,  and  prayed 
a  credit  for  it,  as  having  gone  into  the  hands  of  his  co-executors;  also 
with  some  items  of  mistake  in  the  inventory,  and  then  asked  a  credit 
for  upwards  of  2000  dollars,  a  debt  due  to  himself.  The  account 
was  passed  by  the  orphans'  court  without  exception.  The  heirs 
appealed,  and  in  this  court  filed  these  exceptions : 

1.  The  court  erred  in  permitting  John  Shenck,  one  of  the  exe- 
cutors of  Abraham  Herr  deceased,  to  exhibit  any  administration 
account  on  said  estate,  as  his  co-executor,  with  his  full  knowledge 
and  consent,  had  previously  settled  the  estate  fully,  and  no  assets,  as 
appears  from  his  account,  had  ever  come  to  his  hands. 

2.  The  court  erred  in  allowing  any  credit  for  the  45,283  dollars 
84  cents,  and  for  2198  dollars  89  cents,  and  for  375  dollars,  and  for 
331  dollars  25  cents,  and  for  336  dollars;  for  1375  dollars,  for  829 
dollars  80  cents,  and  for  200  dollars,  for  his  time,  trouble  and  ex- 
penses, as  the  accountant  lost  no  time,  had  no  trouble,  and  was  put 
to  no  expense  whatever;  they  also  erred  in  allowing  any  part  of  the 
credits  in  said  account,  as  the  accountant  took  no  part  whatever  in 
the  administration  of  the  estate  of  said  Abraham  Herr  deceased. 

The  court  referred  the  account  and  exceptions  to  J.  K.  Findlay, 
I.  Carpenter  and  John  Mathiot,  Esqrs.,  who  made  the  following 
report  : 

That  they  met  at  the  house  of  William  Cooper,  in  the  city  of  Lan- 
caster, on  Friday,  the  19th  day  of  June  1835,  in  the  presence  of  the 
accountant  and  Benjamin  Herr,  one  of  his  executors,  and  their  re- 
spective counsel. 

Whereupon,  the  counsel  for  the  accountant,  objected  to  the  audi- 
tors taking  cognizance  of  the  matters,  which,  on  their  application 
had  been  referred  to  them;  contending  that,  as  the  account  had  been 
confirmed  by  the  court  below,  without  any  exceptions  being  taken 
to  it,  and  the  supreme  court  had  decided  that  they  would  not  notice 
any  exceptions  which  were  not  made  in  the  orphans'  court,  we  were 
bound  by  the  decision,  and  could  not  listen  to  the  exceptions  which 
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had  been  referred  to  us.  Whatever  may  be  the  decisions  of  your 
honours,  it  is  sufficient  for  the  auditors  that  you  have  taken  cogni- 
zance of  the  exceptions  in  this  case,  by  referring  them  to  us. 

The  counsel  for  the  accountant  then  offered  John  Shenck,  the 
accountant,  as  a  witness,  to  prove  thus:  "  Fifty  shares  of  stock  in 
the  Lancaster  bank,  were  sold  by  him  to  his  father-in-law,  the  testa- 
tor, September  23d,  1823,  and  never  paid  for,  in  support  of  the  items 
of  credit  1375  dollars  and  829  dollars  80  cents. 

To  which  the  counsel  for  the  exceptant  objected,  and  the  objec- 
tion was  sustained  by  the  auditors. 

First  exception.  The  auditors  cannot  deny  the  right  which  John 
Shenck's  office  of  executor  gave  him  to  settle  an  account,  nor  can 
they  see  how  the  orphans'  court  could  prevent  him  from  exhibiting  his 
account  in  the  register's  office,  nor  why  the  same  court  should  refuse 
to  pass  and  confirm  an  account,  to  which  no  exceptions  were  taken. 

Second  exception.  The  auditors  are  of  opinion,  that  the  account 
was  settled  for  the  sole  purpose  of  including  in  it  the  items  of  1375 
dollars  and  829  dollars  80  cents,  a  claim  which  the  accountant  had 
against  the  estate,  and  which  was  contested.  Indeed,  it  was  so  stated 
by  his  connsel.  No  evidence  having  been  given  to  the  auditors  in 
support  of  the  said  items,  they  are  disallowed,  as  well  as  the  other 
items  mentioned  in  the  second  exception,  and  the  exception  is  sus- 
tained. 

All  which  is  respectfully  submitted. 

Exceptions  to  the  report  of  auditors. 

First.  The  auditors  erred  in  taking  .cognizance  of  the  matters 
contained  in  the  exceptions  filed  by  the  counsel  of  the  appellant  in 
the  supreme  court,  because  the  administration  account  of  John 
Shenck,  was  exhibited  to  and  confirmed  by  the  orphans'  court  of 
Lancaster  county,  without  any  exceptions  being  filed  thereto. 

Second.  The  auditors  erred  in  refusing  to  hear  John  Shenck, 
with  regard  to  his  account,  and  they  also  erred  in  sustaining  the 
second  exception  filed  in  the  supreme  court,  to  the  account  of  John 
Shenck. 

Third.  The  court  had  no  jurisdiction  in  referring  the  said  ac- 
count to  auditors. 

Long  and  Reigart,  for  accountant. 
Prazier,  for  appellees. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  appellee  would  have  been  entitled  to  exhibit 
an  account,  had  he  been  in  possession  of  assets  not  already  accounted 
for,  or  had  he  been  out  of  pocket  for  disbursements  in  his  office;  but 
not  to  give  him  a  remedy  for  a  debt  due  him  by  the  testator  in  his 
lifetime.  On  the  face  of  the  account,  nothing  appears  to  charge  him 
but  the  assets  comprised  in  the  inventory,  which,  confessedly,  never 
came  to  his  hands,  having  been  accounted  for  by  the  other  executor. 
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He  could  not,  therefore,  raise  an  account  merely  to  let  in  his  claim 
in  the  character  of  an  ordinary  creditor,  by  charging  himself  with 
the  inventory,  on  the  one  hand,  and  taking  credit  for  it  on  the  other. 
But  as  he  could  not  sue  himself,  it  is  asked,  how  else  could  he  avail 
himself  of  his  right  to  retain,  or  enforce  his  demand  by  any  means 
whatever  ?  Even  the  allowance  of  an  account  would  not  enable 
him  to  retain  out  of  what  was  never  in  his  hands.  He  might  have 
renounced  and  sued  his  fellow,  or  procured  him  to  exhibit  his  debt 
as  retained  to  his  use  at  the  settlement  of  the  preceding  account,  and 
if  there  had  been  a  doubt  of  its  solidity,  it  would  have  been  put  in 
a  train  to  be  resolved  by  a  jury;  but  through  whatever  medium  ex- 
hibited, the  claim  could  certainly  not  be  sustained  by  his  own  testi- 
mony. Demands  not  exceeding  40  shillings  may  be  so  sustained, 
but  all  beyond  must  be  established  in  the  ordinary  way,  and  an 
executor  proceeding  in  the  character  of  a  creditor,  has,  in  this  re- 
spect, no  peculiar  privilege.  The  auditors,  were,  therefore,  plainly 
right  on  the  merits,  but  had  they  authority  to  unravel  the  decree  ? 
They  undoubtedly  had  it  so  far  as  the  power  of  this  court  could 
confer  it  by  a  reference  of  the  exceptions  taken  here.  These  were 
permitted  to  be  filed  before  we  had  settled  the  practice,  under  the 
act  of  1832,  relative  to  orphans'  courts,  which  we  have  since  con- 
strued to  preclude  exceptions  that  were  not  taken  in  the  orphans' 
court.  But  whatever  were  our  powers  of  reference  when  the  ex- 
ceptions were  taken,  it  is  certain  we  had  competent  power  by  the 
supplement  of  the  14th  of  May  1835,  before  the  auditors  acted  on 
them.  We  might  then  have  referred  the  entire  subject  to  the  same 
auditors,  but  to  have  vacated  the  former  order,  to  make  way  for  a 
new  one  on  the  same  terms,  would  have  been  nugatory.  Suffering 
the  original  to  stand,  was  equivalent  to  the  production  of  a  new  one, 
and,  on  the  principle  of  ratihabitio,  gave  the  auditors  exactly  the 
same  power.  They  had  consequently  competent  authority  to  act 
on  the  exceptions. 
Report  confirmed. 
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West's  Appeal. 

When  a  county  is  divided,  and  a  new  county  formed  out  of  one  part,  and  the  act 
erecting  the  new  county  makes  no  provision  on  the  subject  of  keeping  alive  the  lien  of 
judgments  upon  lands  lying  in  the  new  county,  the  lien  of  such  judgments  will  either 
continue  without  revival,  as  at  common  law,  previous  to  the  act  of  1798,  or  their  lien 
will  be  preserved  by  revivals  in  the  old  county,  without  the  service  of  the  process  in  the 
new  county. 

The  act  of  1st  April  1823  applies  only  where  the  testatum  execution  creates  the  lien, 
and  not  where  it  is  used  merely  to  effect  a  sale  of  the  lands.  Hence  the  lien  of  a  judg- 
ment in  the  old  county,  is  not  effected  by  the  lapse  of  five  years  from  the  entry  of  the 
testatum  fieri  facias  in  the  new  county. 

APPEAL  from  the  decree  of  the  court  of  common  pleas  of 
Perry  county,  (a)  appropriating  the  proceeds  of  the  sale  of  the  real 
estate  of  William  West. 

The  estate  of  William  West  is  in  Perry  county,  one  hundred  and 
seventy-seven  acres  of  land,  sold  upon  a  judgment  of  A.  Shortess  v. 
William  West,  in  the  common  pleas  of  Perry  county.  Sold  in 
1835  for  3,350  dollars. 

The  only  question  in  the  case  is  whether  the  judgment  of  Thorn- 
burg,  Miller  and  Webster  v.  the  executors  of  Edward  West,  deceased, 
and  the  judgment  of  Robert  Miller  v.  the  same  defendants  were  liens 
upon  the  estate  sold,  and  payable  out  of  the  proceeds  now  in  court. 

Edward  West  died  in  1813,  seised  of  a  tract  of  nine  hundred 
acres  of  land  in  that  part  of  Cumberland  county  which  is  now  called 
Perry  county,  having  first  made  his  will  by  which  he  directed  all 
his  estate,  real  and  personal,  to  be  sold,  and  after  the  payment  of  his 
debts,  to  be  divided  among  his  wife  and  children  as  it  would  have 
been  divided  by  the  intestate  laws  if  he  had  made  no  will.  The 
estate  was  not  sold  by  the  executors. 

Thornburg,  Miller  and  Webster,  v.  George  West,  William  West 
and  Andrew  M' Do  well,  executors  of  Edward  West,  deceased. 

No.  116  of  November  term  1818,  in  Cumberland  county,  18th 
September  1818,  judgment  for  1099  dollars  77  cents,  interest  from 
the  10th  of  September  1818. 

No.  32,  January  term  1822,  same  plaintiffs  v.  same  defendants, 
scire  facias  post  annum  et  diem.  Returned  nihil. 

No.  81,  January  term  1823,  alias  scire  facias.  Returned  served 
on  M'Dowell;  nihil  as  to  the  other  defendants,  April  9th,  1823. 
Judgment  sec.  reg. 

No.  99,  November  term  1825,  scire  facias,  P.  A.  et  D.  Served 
on  M'Dowell;  nihil  as  to  the  others. 

No.  51,  January  term  1826,  alias  scire  facias.  Returned  served 
on  M'Dowell;  nihil  as  to  the  others,  March  9th,  1826.  Judgment 
sec.  reg. 

(a)  Perry  county  was  erected  out  of  part  of  Cumberland  county  in  the  year  1820. 
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No.  124,  April  term  1826,  Jieri  facias ,  returned,  debt  1647  dollar* 
48  cents,  interest  from  March  9th,  1826.  Returned  nulla  bona. 

No.  75,  August  term  1826,  test 'atum  Jieri  facias  to  Perry  county. 
Returned  levied  on  nine  hundred  acres  in  Tyrone  township.  Inqui- 
sition held  and  not  condemned,  May  25th,  1826,  entered  in  testa- 
turn  docket  in  Perry  county. 

No.  21,  April  term  1831,  scire  facias,  P.  A.  et  D.  returned  nihil, 
as  to  George  &  William  West,  and  served  on  M'Dovvell.  Issued 
February  7th,  1831. 

No.  27,  August  term  1831,  alias  scire  facias.  Same  return,  Oc- 
tober 18th,  1831.  Judgment  sec.  reg. 

No.  55,  November  term  1831,  fieri  facias,  returned,  debt  2201 
dollars  85  cents.  Interest  from  October  18th,  1831.  R.  mtlla  bona. 

No.  89,  April  term  1833,  testatum  fieri  facias  to  Perry  county. 
Not  delivered  to  sheriff. 

No.  94,  August  term  1833,  also  testatum  fieri  facias  to  Perry 
county.  Levied  on  four  hundred  and  twenty-five  acres,  one  hun- 
dred and  fifty-seven  perches  of  land.  Inquisition  and  condemna- 
tion entered  in  Perry  county,  in  testatum  docket,  June  14th,  1833. 

November  14th,  1833,  rule  to  show  cause  why  this  execution 
and  levy  should  not  be  set  aside.  May  8th,  1834,  on  argument, 
rule  made  absolute  and  leave  granted  to  take  out  liber ari  facias,  ac- 
cording to  last  judgment  of  revival. 

No.  27,  August  term  1834,  testatum  liberari  facias.  Returned 
not  executed,  by  direction  of  plaintiff's  attorney.  Entered  in  tes- 
tatum docket  on  the  10th  of  May  1834. 

Robert  Miller  v.  George  S.  West,  William  West,  and  Andrew 
M'Dowell,  executors  of  Edward  West,  deceased. 

No.  117,  November  term  1818,  in  the  Common  Pleas  of  Cum- 
berland county. 

Judgment  163  dollars  21  cents,  interest  from  the  18th  of  Septem- 
ber 1818. 

The  proceedings  upon  this  judgment  were  the  same  as  those  al- 
ready stated. 

There  were  eight  children  of  Edward  West,  each  of  whom  was 
entitled  to  an  equal  portion  of  his  estate  under  his  will,  to  wit,  Ann 
intermarried  with  Rev.  David  Elliott,  William,  George,  Francis, 
Armstrong,  Mary,  Henry  and  Edward. 

The  court  below  (Reed,  President)  was  of  opinion  that  the  liens 
of  the  judgments  existed  against  the  land,  and  decreed  that  the  pro- 
ceeds of  the  sale  should  be  applied  to  their  payment.  The  judg- 
ment creditors  of  William  West  appealed. 

Biddle  and  Watts,  for  appellants. 
Alexander  and  Lyon,  contra. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — The  judgment  of  Thornbury  et  al.  against  the  ex- 
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ecutors  of  West  and  of  Miller,  against  the  same,  were,  without 
doubt,  liens  upon  all  the  real  estate  of  Edward  West  in  the  county 
of  Cumberland,  and  continued  liens  until  the  year  1820,  when  Per- 
ry was  stricken  off  Cumberland,  and  erected  into  a  separate  county. 
In  the  act  of  1820,  there  is  no  provision  preserving  the  lien  of 
judgments,  binding  lands  in  Perry  county,  nor  prescribing  the  mode 
of  collecting  them.  In  this  respect,  the  act  is  defective,  and  differs 
from  other  acts  in  similar  cases,  which  usually  provide,  that  for  that 
purpose,  process  shall  issue  to  the  officers  of  the  new  counties,  to  be 
executed  and  returned  into  the  court  from  whence  they  issue.  It  is 
very  clear,  that  the  mere  erection  of  the  county  of  Perry,  without 
such  legislative  provision,  would  not  destroy  the  lien,  for  we  cannot 
suppose  it  to  have  been  the  intention  of  the  legislature  to  interfere 
with  vested  rights;  and  the  omission,  no  doubt,  arose  from  inadver- 
tence in  the  framers.  of  the  act.  Indeed  I  do  not  understand  the 
counsel  to  contend  that  the  lien  was,  ipso  facto,  extinguished.  It 
would  be  most  unjust  to  give  the  act  such  a  construction.  Has  it, 
then,  lost  its  liens  by  any  thing  which  has  occurred  since  the  counties 
were  separated?  If  it  has,  it  is  not  for  want  of  legal  diligence  on  the 
part  of  the  plaintiffs,  for  successive  writs  of  scire  facias  have  been 
regularly  issued  in  the  county,  where  the  judgments  were  rendered. 
These  have  been  served  upon  one  of  the  executors,  who  is  also  the 
terre-tenant,  under  the  will  of  Edward  West,  returned  nihil  as  to 
the  other,  and  on  these,  judgments  have  been,  in  due  time,  regularly 
entered.  As  the  act  is  silent  as  to  the  manner  of  reviving  such 
judgments,  it  follows,  either  that  the  judgments  remain  liens  as  at 
common  law  previous  to  the  act  of  the  4th  of  April  1798,  or,  that 
they  must  be  revived  in  the  same  manner  as  is  required  under  that 
act  and  its  supplements  in  ordinary  cases.  And,  in  either  alterna- 
tive, these  judgments  continue  liens  on  the  lands  in  Perry  county. 
But,  it  is  said,  the  judgments  lost  their  liens,  because  five  years  had 
elapsed  from  the  date  of  the  entry  of  the  testattim  fieri  facias  on 
the  records  of  the  court  of  common  pleas  of  Perry  county.  But, 
to  this  objection,  the  answer  is,  that  the  act  of  the  1st  of  April 
1823,  only  applies  where  the  testatum  execution  creates  the  lien, 
and  not  to  those  cases  where  it  is  used  as  a  mere  means  of  effecting 
a  sale  of  the  land.  In  the  case  under  review  the  testatum  creates  no 
lien.  The  lien  is  created  by  the  judgment,  which  was  had  in  Cum- 
berland, where  the  lands  were,  at  that  time,  situated.  The  testatum 
can  have  no  effect  to  create  or  continue  the  lien  of  the  judgment. 
The  purchaser,  in  such  cases,  must  look  beyond  the  records  of  the 
county  where  the  land  is  situated,  and  must  search  the  records  of 
the  original  county  from  which  it  is  detached. 
Decree  affirmed. 

V. — M 
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Downing's  Estate. 

When  a  final  administration  account  has  been  confirmed,  the  remedy  for  omissions 
or  mistakes  is  a  petition  for  a  review  in  the  court  below,  and  riot  a  citation  to  the  ad- 
ministrators to  settle  a  supplemental  account. 

APPEAL  from  the  orphan's  court  of  Lancaster  county. 

William  Downing  and  Gainor  Moore  had  settled  their  adminis- 
tration account  of  Samuel  Downing's  estate.  It  being  alleged  by 
the  heirs  that  the  administrators  had  received  moneys  with  which 
they  had  not  charged  themselves,  they  petitioned  the  court  for  a 
citation  to  them  to  appear  and  settle  a  supplemental  account:  in  an- 
swer to  which  the  administrators  said  that  no  estate  had  come  to 
them  since  their  account  was  settled.  Whereupon  the  court  dis- 
missed the  application  for  an  attachment,  and  the  heirs  appealed. 

Eastburn  and  Norris,  for  appellants,  cited  M'Fadden  v.  Geddis, 
17  Serg.  Sf  Rawle  339;  App  v.  Driesbach,  2  Rawle  287;  Pamph. 
L.  of  1832,  p.  195,  sect.  22. 

Champneys  and  Ellmaker,  contra,  were  stopped  by  the  court. 

PER  CURIAM. — The  appellants  have  mistaken  their  course.     If 
they  have  received  injury,  their  remedy  is  by  petition  for  a  review  . 
in  the  court  below.     The  accountants  have  no  additional  matter  to 
exhibit;  and  while  the  final  decree  of  confirmation  remains  unopen- 
ed, it  is  conclusive. 

Appeal  quashed. 
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The  orphans'  court  has  power,  by  a  proceeding  on  petition  in  the  nature  of  a  bill  of 
review,  to  correct  a  guardianship  account,  after  confirmation,  for  errors  apparent  on 
its  face,  or  new  matter  discovered  since :  although  five  years  have  elapsed  since  the 
confirmation,  and  the  accountant  has  died  in  the  mean  time. 

THIS  was  an  appeal  by  Caroline  E.  Briggs,  administratrix  of  Da- 
vid M.  Briggs  deceased,  who  was  the  guardian  of  the  minor  children 
of  Joseph  Briggs  deceased. 

An  application  was  made  the  4th  of  February  1835,  to  open 
this  account  and  charge  the  estate  of  Joseph  Briggs  with  the  sum  of 
264  dollars23  cents,  with  interest  from  the  llth  of  September  1817. 

The  following  petition  and  affidavit  were  made  at  the  instance  of 
Mary  B.  Knox,  administratrix  of  Joseph  Knox  deceased,  who  was 
one  of  the  administrators  of  David  M.  Briggs  deceased. 

To  the  honourable  the  judges  of  the  orphans'  court  of  Cumberland 
county. 

Armstrong  D.  Briggs  in  his  own  right,  and  also  on  behalf  of  Jo- 
seph W.  Briggs,  his  brother,  and  Michael  G.  Ege  and  Ann  M.  Ege 
his  wife,  late  Ann  M.  Briggs,  his  sister, 

Humbly  represent, — That  your  petitioner,  and  his  said  brother 
and  sister,  are  the  children  of  David  M.  Briggs,  late  of  the  borough 
of  Carlisle,  who  died  intestate  some  time  in  the  year  1813,  leaving 
all  his  said  children  infants. 

Joseph  Knox  and  David  Walker  were  appointed  administrators  of 
the  estate  of  said  decedent;  and  Joseph  Briggs,  Thomas  Fisher, 
Matthew  Irvine,  Dr  James  Gustine  and  James  Given  were  appointed 
guardians  over  the  persons  a%nd  estates  of  your  petitioner  and  his 
said  brother  and  sister.  The  said  administrators  obtained  a  judg- 
ment, No.  311,  of  August  term  1817,  in  the  court  of  common  pleas 
of  the  said  county  of  Cumberland  against  Ralph  Berkshire,  admin- 
istrator of  Jonathan  Hoge  deceased,  for  the  sum  of  264  dollars  23 
cents,  with  interest  from  the  llth  of  September  1817.  The  said 
Jonathan  Hoge  died  in  the  state  of  Virginia  and  left  no  personal  es- 
tate in  the  state  of  Pennsylvania,  as  your  petitioner  believes,  but  he 
died  seised  ot  a  tract  of  land  situate  in  Silver  Spring  township,  Cum- 
berland county,  containing  about  two  hundred  and  forty  acres,  as 
your  petitioner  believes,  which  at  the  date  of  the  aforesaid  judgment, 
and  for  three  or  four  years  thereafter  was  and  remained  under  the 
control  and  management  of  the  said  Ralph  Berkshire,  administrator 
as  aforesaid,  under  whom  the  tenants  held,  and  by  whose  order  and 
direction  they  delivered  products  thereof  for  four  years,  from  the 
year  1817,  to  the  said  Joseph  Briggs  one  of  the  guardians  of  your 
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petitioner  and  his  said  brother  and  sister.  The  value  of  the  proceeds 
of  the  said  tract  of  land  delivered  to  the  said  Joseph  Briggs  as  afore- 
said, your  petitioner  has  been  informed  and  believes  exceeded  upon 
an  average  the  sum  of  200  dollars  per  year  during  the  four  years 
aforesaid.  On  the  30th  of  July  1818,  the  said  Ralph  Berkshire 
drew  his  order  upon  and  directed  to  the  said  Joseph  Briggs,  request- 
ing him  to  pay  to  Joseph  Knox,  one  of  the  administrators  of  the  said 
David  M.  Briggs  deceased,  the  amount  of  the  aforesaid  judgment, 
with  interest  and  costs,  which  order  was  presented  by  the  said  Jo- 
seph Knox  to,  and  accepted  by,  the  said  Joseph  Briggs,  by  his  in- 
dorsement on  said  order.  The  said  Joseph  Knox,  after  the  death  of 
David  Walker  his  co-administrator,  to  wit,  on  the  14th  of  Septem- 
ber 1826,  presented  his  acccount  as  surviving  administrator  of  the 
said  David  M.  Briggs  to  this  honourable  court,  in  which  he  charged 
himself  with  the  aforesaid  judgment  in  the  following  terms,  viz: 
"also  with  the  debt  due  from  the  estate  of  Jonathan  Hoge  deceased, 
and  still  outstanding,  which  was  to  have  been  paid  by  Joseph  Briggs, 
one  of  the  guardians  of  the  children  of  intestate;  since  liquidated 
upon  trial  before  referees  the  llth  of  September  1817,  264  dollars 
23  cents,"  and  which  account  was  allowed  and  confirmed  by  said 
court.  The  said  Joseph  Knox  died  some  time  in  the  month  of  Sep- 
tember 1827.  The  said  Joseph  Briggs  also  died  some  time  in  the 
month  of  November  1829.  On  the  22d  of  March  1830,  Caroline 
E.  Briggs  and  Christian  Stayman,  to  whom  letters  of  administration 
on  the  estate  of  the  said  Joseph  Briggs  deceased  had  been  granted, 
presented  and  passed  a  guardianship  account  of  the  said  Joseph 
Briggs,  of  his  guardianship  of  your  petitioner  and  his  said  brother 
and  sister  before  the  register  of  said  county,  which  was  presented 
to  this  honourable  court,  and  allowed  and  passed  by  them  on  the 
12th  of  May  1830.  In  which  account  the  aforesaid  judgment  or 
the  money  due  and  payable  thereon,  was  not  charged  against  the 
estate  of  the  said  Joseph  Briggs  deceased.  Your  petitioner  is  the 
eldest  of  the  children  of  the  said  David  M.  Briggs  deceased,  and  he 
arrived  at  the  age  of  twenty-one  years  in  the  month  of  July  1831 ; 
his  brother,  the  said  Joseph  W.  Briggs,  arrived  at  the  age  of  twenty- 
one  years  in  the  month  of  August  1832  ;  and  his  sister,  the  said  Ann 
M.  Ege,  was  intermarried  with  the  said  Michael  G.  Ege  in  the  month 
of  March  1831,  and  arrived  at  the  age  of  twenty-one  years  in  the 
month  of  November  1833,  and  her  said  husband  arrived  at  the  age 
of  twenty-one  years  some  time  in  the  latter  part  of  the  year  1831, 
or  early  part  of  1832.  The  aforesaid  order  of  the  said  Ralph  Berk- 
shire, upon  the  said  Joseph  Briggs  in  favour  of  the  said  Joseph  Knox, 
your  petitioner  has  been  informed  and  believes,  having  been  mislaid 
in  the  lifetime  of  the  said  Joseph  Knox,  was  not  found  by  his  ad- 
ministrator, until  within  less  than  one  year  last  past,  and  that  your 
petitioner  had  no  knowledge  of  the  existence  of  said  order  and  ac- 
ceptance, until  a  few  weeks  past,  nor  does  he  believe  that  his  said 
brother  and  brother-in-law  and  sister,  had  any  knowledge  of  its 
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existence  until  after  your  petitioner  obtained  a  knowledge  of  its  exist- 
ence. From  all  the  foregoing  facts  and  circumstances,  which  your 
petitioner  believes  to  be  true,  and  which  he  is  prepared  to  prove,  he 
believes  the  guardianship  account  of  the  said  Joseph  Briggs,  settled 
after  his  decease  by  his  administrator  as  aforesaid,  is  incorrect  and 
erroneous,  and  that  the  estate  of  the  said  Joseph  Briggs  ought,  in 
truth  and  justice,  to  have  been 'debited  with  the  amount  of  the  afore- 
said judgment  against  the  estate  of  the  said  Johnathan  Hoge  de- 
ceased, which  he  had  agreed  to  pay  by  his  acceptance  of  the  order 
aforesaid?  and  the  amount  of  which  the  petitioner  believes  came  to 
his  hand,  in  his  lifetime,  by  the  receipt  of  the  rents  and  profits  of 
the  real  estate  of  the  said  Jonathan  Hoge,  as  aforesaid.  Your  peti- 
tioner, therefore,  prays  your  honours  to  grant  a  rule  upon  the  ad- 
ministrators of  the  said  Joseph  Briggs  deceased,  to  appear  and  show 
cause  why  the  guardianship  account  of  the  said  Joseph  Briggs,  as 
guardian  of  your  petitioner,  and  his  said'  brother  and  sister  settled 
by  said  administrator,  shall  not  be  opened  and  corrected  by  debiting 
the  estate  of  the  said  Joseph  Briggs  with  the  amount  of  the  aforesaid 
judgment,  or  to  grant  such  other  relief  in  the  premises  as  may  be 
just,  equitable  and  right. 

On  the  part  of  Mr  Knox's  estate.  There  was  then  given  in  evi- 
dence the  judgment,  Joseph  Knox  administrator  of  David  M.  Briggs 
v.  Jonathan  Hoge  administrator,  No.  311,  August  term  1817,  judg- 
ment entered  September  1817,  for  264  dollars  23  cents. 

July  30th,  1818,  order  of  R.  Berkshire,  in  favour  of  Joseph  Knox 
on  Joseph  Briggs,  to  pay  the  above  judgment  indorsed,  "accepted, 
Joseph  Briggs." 

The  deposition  of  Samuel  Fisher  was  then  read,  the  substance  of 
which  was,  That  he  was  the  tenant  of  the  Hoge  farm,  under  Berk- 
shire ;  that  Joseph  Briggs  was  the  agent  of  Berkshire,  and  received 
the  rents,  equal  to  about  200  dollars  per  annum,  for  four  years,  from 
1817  till  1821. 

On  the  part  of  the  respondents,  there  was  shown  a  number  of  re- 
ceipts, for  money  paid  by  Joseph  Briggs  to  and  for  Berkshire,  and 
the  heirs  of  Hoge,  and  an  old  account  book,  indorsed,  "  Book  of 
accounts  in  favour  of  the  heirs  of  Jonathan  Hoge  deceased."  This 
book  was  kept  in  leger  form,  and  imperfectly,  and  at  the  end  of  it 
there  was  this  entry  :  "  Due  the  heirs  of  Jonathan  Hoge,  on  settle- 
ment, 57  dollars  40  cents.  October  20th,  1831.  JOSEP." 

On  the  1st  day  of  August  1821,  R.  Berkshire  drew  an  order  on; 
Joseph  Briggs,  in  favour  of  D.  M.  Hoge,  to  pay  him  all  rents  duey 
and  on  the  20th  of  October  1821,  David  M.  Hoge  gave  this  receipt: 

"  Received,  of  Joseph  Briggs,  all  the  rents  of  the  estate  of  Jona- 
than Hoge  deceased,  of  Cumberland  county,  up  to  the  20th  of  Octo- 
ber 1821.  DAVID  M.  HOGE." 

Joseph  Knox  settled  an  account  of  his  administration  of  David 
Briggs's  estate,  in  September  1826,  in  which  he  charges  himself 
with  the  amount  of  the  judgment  against  Hoge's  administrator,  as- 
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outstanding.  He  also  sets  out  in  that  account  the  amounts  of  mo- 
neys that  he  had  paid  at  different  times  to  the  guardians  of  the  minor 
children;  but,  in  that  part  of  the  account,  nothing  is  said  about  the 
judgment  against  Hoge's  estate. 

It  appeared  also  that  the  administrator  of  Joseph  Briggs  had  set- 
tled an  account  of  the  administration  of  his  estate,  and  there  was  a 
balance  of  316  dollars  in  the  hands  of  Christian  Stay  man.  On  the 
3d  of  February  1835,  he  represented  that  fact  to  the  orphans'  court, 
and  that  the  said  balance  of  316  dollars  had  been  paid  over  by  him 
to  the  heirs  of  the  said  Joseph  Briggs,  and  exhibited  the  evidence  of 
it,  and  the  orphans'  court  then  discharged  him  from  his  office  of  ad- 
ministrator of  Joseph  Briggs. 

May  (>th,  1835.  The  court  decreed  that  the  account  should  be 
opened,  and  the  administrator  of  Joseph  Briggs,  guardian  of  the 
three  minor  children  of  David  Briggs  deceased,  should  be  charged 
with  the  amount  of  the  said  order,  264  dollars  23  cents,  with  inter- 
est from  the  11  th  of  September  1817. 

The  account  decreed  to  be  opened  was  filed  the  22d  of  March 
1830,  and  exceptions  were  filed  to  it  by  the  wards,  which  were 
passed  upon  by  the  orphans'  court  who  confirmed  the  account  on 
the  12th  of  May  1830. 

The  error  assigned  was  ;  That  the  court  erred  in  opening  the  ac- 
count, and  charging  the  estate  of  Joseph  Briggs  deceased,  who  had 
been  the  guardian. 

Watts,  for  appellant,  contended,  that  a  court  of  Chancery  would 
not  open  an  account  upon  a  bill  of  review,  after  the  lapse  of  such 
time  as  necessarily  obscures  the  truth;  and  cited  Kuns  v.  Bloodgood, 
7  Johns.  Chan.  90;  Goodrich  v.  Pendleton,  3  Johns.  Chan.  386; 
Metz's  Appeal,  11  Serg.  fy  Rawle  205;  M'Coy's  Appeal,  15  Serg. 
$  Rawle  57. 

Biddle,  for  appellee,  cited,  on  the  same  point,  2  Madd.  Chan. 
461  ;  Blount  v.  Darrach,  14  Serg.  8?  Rawle,  188,  in  note;  Bowman 
v.  Executors  ofHerr,  1  Penns.  Rep.  284;  Guyer  v.  Kelly,  2  Binn. 
299;  1  Fes.  207  ;  1  Vern.  131, 135  ;  Prac.  in  Chan.  260  ;  2  Madd. 
Chan.  536. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  orphans'  court,  in  analogy  to  the  practice  of 
chancery,  has  power,  by  a  proceeding  on  petition  in  nature  of  a  bill 
of  review,  to  correct  an  account,  after  confirmation,  for  errors  appa- 
rent on  its  face,  or  new  matter  discovered  since.  Great  injustice 
might  take  place  if  this  power  were  denied  them.  .  At  the  same  timer 
it  is  requisite  that  this  discretion  be  exercised  with  great  caution, 
and  only  within  a  reasonable  time,  otherwise  accounts  never  would 
be  at  rest.  In  the  case  before  us  the  remedy  was  sought  on  the 
ground  of  matter  newly  discovered,  and  therefore  falls  within  the 
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established  rule.  On  the  merits,  it  is  clear  that  Joseph  Briggs  re- 
ceived money  belonging  to  the  estate  of  David  M.  Briggs,  for  which 
he  has  never  accounted  ;  of  this,  his  acceptance,  and  the  absence  of 
any  proof  of  payment,  are  conclusive  evidence.  The  allegation  of 
the  children  is,  that  he  received  and  held  it  as  their  guardian,  and 
could  not,  therefore,  avail  himself  of  the  statute  of  limitations.  The 
appellants  contend,  that  even  if  liable,  it  was  a  legal  claim  against 
him,  founded  on  the  acceptance,  recoverable  in  a  suit  by  the  payee, 
Joseph  Knox,  as  administrator,  in  which  Joseph  Briggs  could  have 
pleaded  the  statute.  If  Joseph  Knox  could  have  recovered  the 
amount  in  an  action  on  the  acceptance,  the  statute  of  limitations, 
after  a  lapse  of  six  years,  would  be  a  bar,  of  which  the  appellants 
could  not  be  deprived  by  the  allegation  of  a  trust.  But  Joseph 
Briggs  was  guardian,  and  as  such  entitled  to  hold  this  money  for  the 
wards  until  their  majority,  unless  wanted  by  the  administrator  for 
payment  of  debts.  There  is  no  evidence  that  this  was  the  case. 
Joseph  Briggs,  therefore,  having  held  it  in  his  hands,  must  be  con- 
sidered as  doing  so  in  the  capacity  of  guardian,  and  bound  to  account 
for  it  to  the  children. 
Decree  affirmed. 


Wurtz  against  Musselman. 

The  court  having  refused  to  relieve  the  defendant  on  a  bail  bond  suit,  he  cannot 
avail  himself  of  the  facts  submitted  on  such  application,  as  a  defence  to  the  action, 
under  the  plea  of  payment  with  leave,  <fec. 

The  only  direct  defence  to  such  an  action  is  performance  of  the  condition,  which, 
however,  may  be  enlarged,  pursuant  to  the  statute  4  Anne,  c.  16. 

ERROR  to  the  District  Court  of  Lancaster  county. 

Debt  on  bail  bond,  by  Wurtz,  Musgrave  &  Wurtz  against 
Henry  Mussselman,  Jun.,  and  Abraham  Hackman. 

On  the  27th  of  December  1834,  a  rule  was  granted,  at  the  instance 
of  the  defendants,  to  show  cause  why  all  further  proceedings  should 
not  be  stayed,  and  suit  discharged,  on  payment  of  costs  of  suit,  en- 
tering special  bail  in  the  original  suit,  and  confessing  judgment  as 
of  December  term  183-4. 

The  facts  upon  which  this  rule  was  granted  were  the  same  as 
those  offered  in  evidence,  and  hereafter  stated,  as  a  defence  to  the  ac- 
tion. The  court  refused  the  motion. 

November  25th,  1825.  Jenkins  appeared  for  defendants,  and 
agreed  to  confess  judgment  against  Henry  Musselman,  in  the  origi- 
nal suit,  to  June  term  1834,  No.  27,  as  of  September  term  1834, 
and  also  in  this  suit  to  confess  judgment  against  the  defendants,  for 


96  SUPREME  COURT  [Harrisburg 

[Wurtz  v.  Musselman.] 

costs — and,  inter  alia,  pleads  payment  with  leave  to  give  the  spe- 
cial matters  in  evidence,  &c. 

Frazer,  plaintiffs'  attorney,  objects  to  the  entry  of  judgment  in 
the  original  suit,  to  June  term  1834,  No.  27,  as  of  September  term 
1834,  and  also  to  the  entry  of  judgment  in  this  suit  against  the  de- 
fendants, for  the  costs  as  above  proposed  by  defendants'  attorney,  so 
far  as  the  same  may  affect  or  bar  the  right  of  the  plaintiffs  to  hold 
both  defendants  liable,  in  this  suit,  for  the  amount  to  be  recovered 
in  the  said  original  suit;  and  to  defendants'  plea  of  payment,  &c., 
replies  non  solvil,  issue  and  rule  for  trial. 

The  plaintiffs  having  read  to  the  jury  the  bail  bond,  the  defend- 
ants offered  the  following  evidence. 

The  original  suit  brought  against  Musselman,  March  the  3d, 
1834,  to  June  term  1834,  No.  27,  and  the  bail  bond  given  by  the 
defendants  the  same  day  to  the  sheriff,  in  the  penalty  of  1600 
dollars,  to  answer,  &c.,  assigned  by  D.  Miller,  sheriff,  to  plaintiffs, 
on  the  10th  day  of  November  1834,  sued  out  the  12th  day  of  De- 
cember 1834,  against  the  defendants,  to  February  term  1835,  No.  8, 
and  the  motion  made  therein  on  the  27th  December  1834.  Also, 
the  bond  given  by  Henry  Musselman,  Jun.,  on  the  12th  day  of 
March  1834,  to  the  Columbia  Bridge  Company,  with  William  Coo- 
per as  surety,  and  a  similar  bond  given  on  the  same  day  to  Paisely, 
Simms  &  Co.,  merchants,  in  the  sum  of  309  dollars,  for  relief 
under  the  insolvent  laws.  The  petition  of  Henry  Musselman,  Jun., 
for  the  benefit  of  the  insolvent  laws,  presented  the  24th  day  of  April 
1834,  appointing  the  23d  of  June  1834  for  hearing.  That  a  child 
of  Henry  Musselman  died  the  day  before,  (the  22d  of  June  1834,) 
and  hearing  continued  until  Monday,  the  6th  day  of  October  fol- 
lowing, when  it  was  further  continued,  on  account  of  the  absence  of 
Judge  Franklin,  at  York,  holding  court,  until  the  22d  day  of  De- 
cember 1834,  when  it  was  further  continued  on  account  of  the  sick- 
ness of  Judge  Franklin,  until  the  4th  Monday  in  March  1835,  (the 
23d  of  March)  when  petitioner  was  heard,  opposed,  and  examined 
by  John  R.  Montgomery,  Benjamin  Champneys  and  Reah  Frazer, 
Esq'rs.,  on  behalf  of  the  creditors — and  petitioner's  examination 
and  discharge  on  said  day;  (the  23d  of  March  1S35,)  also,  the  deed 
of  trust  from  Henry  Musselman  to  George  M.  Bowman,  dated  the 
3d  day  of  February  1834,  and  recorded  on  the  10th,  and  annexed  to 
the  petition;  and  the  inventory  and  the  bond,  pursuant  thereto, 
filed  on  the  4th  of  March  1834.  To  which  offer  of  testimony  the 
counsel  of  plaintiffs  did  object,  and  the  court  sustained  the  objection 
and  overruled  the  testimony  thus  offered.  To  which  opinion  of  the 
court,  the  counsel  of  the  defendants  excepted. 

Jenkins,  for  plaintiff  in  error,,  cited  Priestman  v.  Keyser,  4  Sinn. 
344;  Union  Bank  of  New  York  v.  Kraft,  2  Serg.  fy  Rawle,  284. 

R.  Frazer,  contra,  was  stopped  by  the  court. 
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PER  CURIAM. — The  only  direct  defence  that  can  be  made  to  an 
action  on  a  bail  bond,  is  performance  of  the  condition,  which  may, 
however,  be  enlarged  pursuant  to  the  statute  4  Jlnne,  c.  16,  which 
empowers  the  court  to  give  relief  by  a  rule  "  in  the  nature  of  a 
defeasance."  For  any  thing  beyond  relief  is  obtained  but  by  an 
application  to  the  discretion  of  the  court  to  stay  proceedings  in  the 
bail  bond  suit,  on  restoring  to  the  plaintiff  the  advantages  he  lost  by 
want  of  an  appearance  at  the  proper  day.  Such  an  application  was, 
in  fact,  made  and  rejected,  because  the  plaintiff  had  lost  a  termj 
and  the  matter  which  was  the  groundwork  of  it,  is  now  pressed  on 
us  as  competent  evidence,  under  the  incomprehensible  plea  of  pay- 
ment with  leave  to  give  the  special  matter  in  evidence.  It  is 
scarcely  necessary  to  say  that  neither  the  plea,  nor  the  evidence  to 
sustain  it,  was  available. 

Judgment  affirmed. 


Carl  against  Wonder. 

An  action  cannot  be  maintained  against  a  husband  alone,  without  an  express  as' 
sumption,  for  services  rendered  to,  or  money  expended  for,  his  wife  dum  sola. 

An  action  at  common  law  cannot  be  maintained  against  a  husband  and  wife,  by  the 
guardian  of  the  wife,  dum  sola,  to  recover  compensation  for  his  services  as  guardian,- 
or  money  expended  by  him  for  his  ward:  his  remedy  is  in  the  orphans'  court. 

ERROR  to  the  common  pleas  of  York  county. 

This  was  an  action  on  the  case  by  Martin  Carl,  guardian  of  Mary 
Carl,  against  John  Wonder,  intermarried  with  Mary  Carl.  The 
material  facts  of  the  case  were  these:  The  plaintiff,  having  certain 
claims  in  right  of  his  ward,  employed  counsel  to  prosecute  them, 
and  made  an  agreement  with  them  to  pay  them  for  their  services. 
While  the  suits  were  pending,  his  ward  married  the  defendant,  whoy 
soon  after,  compromised  with  the  persons  upon  whom  the  claims 
were,  and  received  the  money.  The  counsel  employed  by  Martin 
Carl  claimed  their  compensation,  and  he  paid  them,  and  then  brought 
this  action  against  Wonder  to  recover  back  the  money  thus  paid, 
and  also  compensation  for  his  services  in  attending  to  the  said  suits. 

The  court  below  (Durkee,  President)  was  of  opinion  that  the 
plaintiff  had  mistaken  his  remedy,  that  the  action  would  not  lie,  and 
so  instructed  the  jury,  who  found  accordingly. 

Ramsey,  for  plaintiff  in  error,  cited  Crowell's  Appeal,  2  Watts. 
Evans,  for  defendant  in  error,  cited  Nutz  v.  Reutter,  1  Watts  229. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — Upon  no  principle  whatever  can  this  action  be 

V. N 
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maintained  against  Wonder  alone.  It  is  not  pretended  that  the  de- 
fendant ever  made  any  express  promise,  for  the  breach  of  which  it 
can  be  sustained;  so  that  if  it  can  be  maintained  at  all,  it  must  be 
upon  an  implied  promise.  If  the  plaintiff  had  had  a  right  to 
receive  the  money  paid  over  to  the  defendant  by  the  sureties  of  the 
administrators  of  John  Carl,  deceased,  or  had  had  even  a  lien  upon 
it  for  the  purpose  of  enabling  him  to  compensate  the  counsel  em- 
ployed to  prosecute  the  suit  commenced  for  the  recovery  of  it,  there 
would  be,  at  least,  some  plausible  ground  for  raising  a  promise  on  the 
part  of  the  defendant  by  implication  of  law,  from  the  act  of  his  re- 
ceiving the  money,  to  pay  to  the  plaintiff  to  that  extent.  But  it  is 
clear  that,  after  the  ward  of  the  plaintiff  became  the  wife  of  the  de- 
fendant, the  right  to  receive  the  money  belonged  to  the  latter,  and 
all  authority  upon  the  part  of  the  plaintiff  to  receive  it,  ceased. 
Neither  is  there  the  least  colour  for  saying  that  he  had  a  lien  upon 
it  for  any  purpose  whatever.  Seeing  then  that  the  money  belonged  to 
the  defendant  in  right  of  his  having  become  the  husband  of  her  who 
had  been  the  ward  of  the  plaintiff,  and  that  he  alone  had  the  right  to 
receive  it,  it  would  seem  impossible  that  the  law  could  raise  a  pro- 
mise by  implication  against  him  to  pay  it,  or  any  part  thereof,  to  the 
plaintiff.  Neither  can  such  promise  be  implied  upon  the  ground, 
that  the  plaintiff  ever  did  any  thing  to  promote  the  recovery  of  the 
money  at  the  special  instance,  or  request,  of  the  defendant.  Every 
thing  done  by  him,  with  this  view,  was  as  the  guardian  of  the  de- 
fendant's wife  dum  sola.  Then  admitting,  for  the  sake  of  the  ar- 
gument, that  he  is  entitled  to  receive  a  compensation  for  such  ser- 
vices, and  to  be  reimbursed  the  moneys  that  he  properly  paid  out  of 
his  own  pocket  on  account  thereof,  and  that  the  law  will  raise  a 
promise  in  his  favour  for  the  purpose  of  enabling  him  to  obtain  it, 
when  it  can  not  be  had  otherwise,  still  it  is  clear  that  such  promise 
cannot  be  raised  against  the  defendant,  because  the  service  was  not 
performed  for  his  benefit,  nor  the  money  paid  by  the  plaintiff  in 
discharge  of  any  obligation,  created  for  the  benefit  of  the  defendant, 
or  on  his  behalf,  but  all  for,  and  on  account  of,  the  defendant's  wife, 
dum  sola;  so  that  such  promise  could  only  be  implied  against  her; 
and  the  defendant,  in  consequence  of  his  intermarriage  with  her, 
could,  at  most,  be  only  made  jointly  liable  with  her,  in  a  suit  against 
them  both,  for  the  breach  of  it 

But  we  also  think  the  objection  made  by  the  court  below,  to  the 
plaintiff's  recovery,  perfectly  tenable.  He  claims  an  allowance,  or 
reimbursement,  for  moneys  expended  by  him,  according  to  his  own 
showing,  as  guardian  of  the  defendant's  wife.  His  having  paid  it 
after  her  marriage,  and  after  she  had  ceased  to  be  his  ward,  does 
not  alter  the  case,  because,  if  paid  by  him  properly,  he  paid  it  in 
discharge  of  his  obligation  created  whilst  guardian,  and  as  such.  But 
if  he  paid  in  pursuance  of  an  obligation  entered  into  by  him  after 
the  marriage  of  his  ward,  without  the  consent  and  authority  of  the 
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defendant,  her  husband,  neither  of  them  would  be  affected  by  it, 
and  it  could  give  him  no  claim  whatever  against  them,  or  either  of 
them.  If,  however,  it  was  properly  paid  by  him  as  guardian,  or  in 
discharge  of  an  obligation  properly  created  by  him  as  such,  the  or- 
phans' court  is  the  proper  tribunal  for  him  to  apply  to,  in  order  to 
have  his  account  settled  and  his  claim  allowed;  for  without  having 
it  so  allowed,  or  by  some  other  tribunal  to  which  the  matter  may  be 
taken,  by  an  appeal  therefrom,  he  cannot  sustain  an  action  for  it  at 
common  law;  nor  even  then,  perhaps,  unless  the  powers  of  the  or- 
phans' court  should  prove  insufficient  to  afford  Jiim  adequate  re- 
dress. 

Judgment  affirmed. 


Gratz  against  The  Farmers'  Bank. 

An  advancement,  by  a  junior  mortgagee,  of  a  judgment  debt  to  a  creditor,  who  also 
holds  a  judgment  against  another,  as  surety  therefor,  is  a  final  satisfaction  of  the  latter 
judgment  where  the  principal's  estate  suffices  to  repay  the  advance.  The  advancing 
creditor  is,  therefore,  not  entitled  to  an  assignment  of  such  security. 

ERROR  to  the  district  court  of  Lancaster  county. 

This  was  an  action  on  the  case  by  Simon  Gratz,  Hyman  Gratz 
and  Jacob  Gratz  against  The  Farmers'  Bank  of  Lancaster. 

Simon  Gratz  and  Brothers,  the  plaintiffs,  had  a  mortgage  dated 
the  10th  of  October  1817,  on  a  house  and  lot  in  the  city  of  Lancas- 
ter, which  was  given  to  them  by  Samuel  White,  to  secure  the  pay- 
ment of  the  sum  of  1 1,360  dollars.  The  Farmers'  Bank  of  Lancas- 
ter held  a  judgment,  entered  on  the  24th  of  April  1815,  against 
Samuel  White,  in  the  court  of  common  pleas  of  Lancaster  county, 
which  was  a  prior  lien  on  the  same  premises,  and  alien  on  the  other 
estates  of  the  defendant.  The  bank  had  levied  on  these  premises  by 
virtue  of  a  fieri  facias,  issued  on  this  judgment,  and  had  issued  a 
venditioni  exponas  to  compel  a  sale,  for  the  purpose  of  making  the 
debt,  which  with  its  interest,  amounted  to  1827  dollars  49  cents, 
on  the  18th  of  February  1820;  when  the  plaintiffs  paid  that  debt  to 
the  bank,  and  thereby  arrested  the  proceedings. 

For  the  securing  of  the  said  debt,  the  Farmers'  Bank  of  Lancaster 
held  also  a  judgment  entered  on  the  same  day,  against  Henry  Slay- 
maker,  which  was  a  lien  on  a  considerable  real  estate,  tjwned  by  him. 
On  this  judgment,  satisfaction  was  acknowledged  the  24th  of  June 
1822,  by  John  Eberman,  cashier  of  the  bank. 

The  plantiffs  in  this  suit  claimed  the  amount,  thus  paid,  from  the 
bank;  first,  on  the  ground  of  a  special  contract,  by  which,  as  they 
alleged,  the  bank  agreed,  in  consideration  that  they  would  purchase 
a  debt  of  1827  dollars  49  cents,  due  from  Samuel  White  and  Henry 
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Slaymaker,  that  the  bank  would  assign,  transfer  and  set  over  to 
the  plaintiffs,  all  the  securities  which  they  (the  bank)  held  for 
the  payment  of  the  same,  when  they  should  be  thereunto  after- 
wards requested ;  and  averring  that  they  paid  that  sum  to  the  bank, 
who  held  ;  for  security  of  this  debt,  the  two  judgments  before 
mentioned;  they  further  averred  that  the  bank,  by  force  of  the  said 
contract,  were  bound  in  law  and  justice,  and  ought  to  have  assigned, 
transferred  and  set  over  to  the  plaintiffs,  the  said  two  judgments 
when  they  should  be  thereunto  afterwards  requested;  and  should 
have  permitted  them,  the  said  plaintiffs,  to  use  the  said  judgments, 
in  such  a  manner  as  to  secure  the  payment  to  them  of  the  said 
sum  of  1827  dollars  49  cents;  yet  the  said  bank,  "although  often 
requested,"  have  not  assigned,  transferred  and  set  over  the  said 
judgments,  or  either  of  them,  but  have  refused  to  do  so;  and  have 
refused  to  permit  the  plaintiffs  to  use  them,  or  either  of  them,  so 
as  to  secure  the  payment  to  them  of  the  said  sum;  and  also,  that 
the  bank,  by  force  of  their  contract  aforesaid,  were  bound  to 
do,  and  ought  to  have  done,  no  act  whereby  the  plaintiffs'  right  and 
title  to  the  said  two  judgments,  or  either  of  them,  would  have  been 
in  anywise  interfered  with  or  disturbed.  Yet  the  bank,  in  direct 
violation  and  fraud  of  their  contract  and  agreement  so  as  aforesaid 
made,  did,  on  the  24th  of  June  1822,  receive  from  Henry  Slaymaker, 
for  themselves,  and  to  their  own  use,  the  amount  due  upon  the  judg- 
ment against  him  as  aforesaid;  and  entered  satisfaction  on  the  record 
of  the  same,  whereby  the  right  and  title  of  the  plaintiffs  to  the  said 
judgment  was  wholly  defeated,  and  the  said  sum  of  1827  dollars  49 
cents,  was  wholly  lost  to  them,  &c. 

The  second  ground  of  the  plaintiffs'  claim  was  for  money  had  and 
received  on  the  24th  of  June  1822,  by  the  bank,  to  and  for  the  use 
of  the  plaintiffs,  which  the  bank  refused  to  pay  to  them. 

The  facts  did  not  sustain  the  allegations  of  the  special  contract. 
No  such  agreement  was  proved,  nor  any  stipulation  by  the  bank  to 
assign,  transfer  and  set  over  the  two  judgments  mentioned.  No 
special  request  to  the  bank  to  assign  was  proved. 

Neither  was  the  fact  alleged  in  the  special  breach  of  the  second 
count  proved:  namely,  that  the  bank  received  from  Henry  Slayma- 
ker the  sum  of  1827  dollars  49  cents,  on  the  24th  of  June  1822;  but 
it  was  on  the  contrary  shown  that  nothing  was  received  from  him 
in  satisfaction  of  his  judgment 

The  court  below  (Hays,  President)  was  of  opinion  that  the  plain- 
tiffs were  not  entitled  to  recover^  and  so  instructed  the  jury,  who 
found  accordingly. 

Montgomery  and  Norris,  for  plaintiffs  in  error. 
Jenkins,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — It  is  sufficient  for  the  occasion  to  determine  the 
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plaintiffs'  right  on  general  principles,  without  regard  to  the  declara- 
tion, or  variance  in  the  proof.  By  advancing  the  amount  of  the 
debt,  they  acquired  a  right  to  be  substituted  for  the  bank  with  the 
benefit  of  its  securities;  and  the  extent  of  its  responsibility  to  them 
may  be  measured  by  the  extent  of  its  former  recourse  on  the  judg- 
ment against  Slaymaker,  and  the  extent  of  its  recourse  to  the  pro- 
perty of  White,  qualified  as  it  was  by  the  equity  which  the  plaintiffs 
themselves  derived  from  their  mortgage.  It  appears  from  the  testi- 
mony of  the  cashier,  in  reference  to  a  statement  furnished  to  the 
plaintiffs'  attorney,  that  White  was  the  principal  debtor  and  Slay- 
maker  but  a  surety;  aud  that  the  bank  consequently  had  but  a  con- 
tingent right  of  recourse  to  the  latter.  But  it  indisputably  appears 
that  White's  estate  was  more  than  sufficient  for  the  debt,  as  the 
plaintiffs  received  from  the  proceeds  of  the  part  mortgaged,  a  sum 
equal  to  what  they  had  advanced,  beside  a  considerable  surplus  ap- 
plicable to  their  mortgage.  The  advancement  of  the  debt  by  the 
plaintiffs,  therefore,  was  final  satisfaction  of  the  judgment  against 
Slaymaker,  to  whom  neither  the  plaintiffs  nor  the  bank  could  recur 
while  satisfaction  might  be  had  of  the  principal;  consequently  the 
formal  acknowledgement  of  satisfaction  could  prejudice  no  one.  In 
fact,  the  representatives  of  Slaymaker  were  entitled  to  demand  it; 
and  the  bank  would  have  exposed  itself  to  a  statutory  penalty  had  it 
disregarded  the  request  which,  it  appears,  they  actually  made.  In 
this  particular,  therefore,  the  plaintiffs  have  no  room  for  complaint. 
What  then  Would  have  been  the  value  to  them  of  an  actual  assign- 
ment of  the  judgment  against  White?  They  might,  perhaps,  have 
applied  it  in  ease  of  their  mortgage  to  other  property,  and  have  thus 
given  their  specific  lien  a  preference.  It  appears  that  White  had, 
in  fact,  other  real  estate;  but  whether  the  judgment  could  have  been 
thrown  upon  it,  though  prinia  facie  it  would  seem  that  it  might, 
does  not  conclusively  appear;  nor  is  it  necessary  to  inquire,  for  it  is 
altogether  certain  that  it  was  as  available  in  their  hands  'without  ac- 
tual assignment  as  with  it.  They  might,  with  the  same  ease,  have 
had  execution  of  it  and  directed  its  application;  and  had  the  bank 
attempted  to  interfere,  the  court  would  have  been  bound  to  restrain 
it.  This  principle  was  determined  in  Fleming  v.  Beaver,  on  full 
consideration;  it  is  indeed  an  indispensable  means  of  enabling  us  to 
exercise  a  very  valuable  branch  of  equity  jurisdiction.  If,  then,  the 
plaintiffs  have  suffered  from  an  injudicious  application  of  their  secu- 
rities, the  bank  is  not  answerable  for  it.  Even  as  the  matter  stands, 
they  are  exactly  in  the  condition  in  which  they  would  have  been, 
had  they  not  paid  the  debt  to  procure  the  ownership  of  the  judg- 
ment. 

Judgment  affirmed. 
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Long  against.  Long. 

In  an  action  on  the  case  for  the  erection  of  a  nuisance,  if  a  former  recovery  be  plead- 
ed bj  the  defendant  as  an  estoppel,  and  found  by  the  jury  to  be  the  same  cause  of  ac- 
tion, it  is  conclusive  against  the  plaintiff;  if  it  be  not  pleaded,  but  only  relied  upon  as 
evidence  under  the  general  issue,  the  jury  are  not  estopped. 

ERROR  to  the  common  pleas  of  Lebanon  county. 

This  was  an  action  on  the  case  for  a  nuisance,  by  Abraham  Long 
against  John  Long,  for  erecting  a  dam,  by  which  the  water  was 
swelled  back  upon  the  plaintiff's  mill-wheels.  The  defendant  pleaded 
not  guilty,  "  and,  for  a  further  plea  in  this  behalf,  the  said  John 
Long,  by  leave  of  the  court,  here  for  this  purpose  first  had  and  ob- 
tained, according  to  the  form  of  the  statute  in  such  case  made  and 
provided,  says  that  the  said  Abraham  Long  ought  not  to  have  or 
maintain  his  aforesaid  action  thereof  against  him,  because,  he  says, 
that  the  said  Abraham  Long  heretofore,  to  wit,  to  April  term  of  the 
court  of  common  pleas  of  Lebanon  county,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  thirty,  impleaded  the  said  John  Long 
in  a  certain  plea  of  trespass  on  the  case,  for  the  very  same  identical 
premises  and  grievances  in  the  said  declaration  mentioned  ;  and  such 
proceedings  were  thereupon  had  in  the  said  suit,  that  afterwards,  to 
wit,  on  the  9th  day  of  January,  in  the  year  of  our  Lord  eighteen 
hundred  and  thirty-four,  there  was  a  verdict  of  the  jury,  empannelled 
to  try  the  same,  in  favour  of  John  Long,  the  defendant,  on  which 
said  verdict  the  said*court  rendered  judgment  in  favour  of  him  the 
said  defendant,  on  the  14th  of  January  1834,  as  by  the  record  and 
proceedings  thereof  still  remaining  in  the  said  court  of  J^ebanon, 
more  fully  and  at  large  appears,  which  said  judgment  still  remains 
in  .full  force  and  effect,  not  in  the  least  reversed  or  made  void ;  and 
this  he  is  ready  to  verify." 

The  plaintiff  replied  to  the  defendant's  special  plea,  and  averred, 
<<  that  the  recovery  had  and  mentioned  in  the  defendant's  said  spe- 
cial plea,  ought  to  be  no  bar  to  this  action  of  the  said  Abraham  Long, 
because  the  trespass  and  grievances  complained  of  in  the  plaintiff's 
declaration  are  not  the  very  same  identical  premises  and  grievances 
complained  of  in,  and  stated  in  the  defendant's  special  plea  of  a  for- 
mer recovery,  but  the  trespasses  and  grievances  complained  of  in 
this  the  plaintiff's  declaration,  are  subsequent  and  different  tres- 
passes, committed  since  the  suit  in  the  said  special  plea  mentioned 
was  brought  and  instituted  ;  and  this  he  is  ready  to  verify,  and  puts 
himself  upon  the  country." 

"  And  the  said  John  Long,  as  to  the  replication  of  the  said  Abra- 
ham Long  to  the  said  John  Long's  special  plea,  saith,  that  the  said 


May  1836.]  OF  PENNSYLVANIA.  103 

[Long  v.  Long.] 

Abraham  Long  ought  not,  by  reason  of  any  thing  by  him  in  that 
replication  above  alleged,  to  have  or  maintain  his  aforesaid  action 
against  him  the  said  John  Long,  in  respect  of  the  said  supposed  tres- 
passes and  grievances  in  the  plaintiff's  declaration  mentioned,  be- 
cause he  says  that  he  the  said  John  Long  is  not  guilty  in  manner  and 
form  as  is  alleged  against  him  in  the  plaintiff's  declaration,  since  the 
suit  in  the  said  special  plea  mentioned  was  brought  and  instituted; 
and  of  this  he  puts  himself  on  the  country,"  &c. 

The  defendant  offered  in  evidence  the  record  of  a  suit  between  the 
same  parties,  in  Lebanon  common  pleas,  of  April  term  1830,  No. 
29,  and  the  verdict  and  judgment  thereon  in  favour  of  the  defendant, 
to  show  that  this  matter  has  already  been  decided  upon  between  the 
parties,  by  a  verdict  and  judgment  for  the  defendant. 

Objected  to  by  the  plaintiff,  because  it  does  not  go  to  determine 
the  issue  joined  in  this  cause;  that  the  present  suit  is  not  brought  for 
the  same  cause  of  action;  that  the  present  suit  is  not  for  a  continu- 
ance of  a  nuisance  or  obstruction,  but  for  an  entire  new  cause  of  ac- 
tion, arising  subsequent  to  the  former  suit  and  trial. 

Objections  overruled,  and  evidence  admitted  and  record  read.  To 
which  the  plaintiffs  excepted. 

The  court  (Blythe,  President)  instructed  the  jury,  that  if  they 
found  the  fact  to  be,  that  the  swell  of  the  water  remained  as  it  was 
when  the  former  verdict  and  judgment  were  rendered  for  the  defend- 
ant, it  was  an  absolute  bar  to  the  plaintiff's  recovery  in  this  action. 
This  was  the  subject  of  exception. 

Weidman  and  Kline,  for  plaintiff  in  error. 
Pearson,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — This  was  an  aotion  on  the  case  for  a  nuisance  in 
building  a  dam,  which  caused  the  water  to  flow  back  on  the  water- 
wheels  of  the  plaintiff's  mill,  by  which  he  was  deprived  of  the  bene- 
fits and  profits  of  his  mill.  The  defendant  pleaded  not  guilty,  and, 
in  substance,  that  there  was  a  verdict  and  judgment  for  the  defend- 
ant in  a  former  suit  between  the  same  parties,  in  which  the  same 
matter  was  in  controversy.  The  plaintiff  replied  that  the  matters  in 
controversy  were  not  the  same,  but  different,  and  on  this  they  went 
to  trial. 

The  record  of  the  suit  between  the  same  parties  went  directly  to 
support  the  special  plea,  and  was,  on  that  ground,  clearly  evidence^ 
and  whatever  error  may  have  been  committed  in  the  admission  of 
the  evidence  in  the  second  bill,  worked  no  injury  to  the  plaintiff,  as 
the  witness,  when  interrogated,  would  not  undertake  to  judge,  as  he 
said,  what  caused  the  ripple  to  cease.  Nor  can  I  perceive  any  error 
in  admitting  the  testimony  contained  in  the  third  bill. 

But  the  plaintiff  complains  of  the  charge.  The  court  charged  the 
jury,  in  substance,  that  if  the  swell  of  the  water  remained  as  it  was 


104  SUPREME  COURT  [Harrisburg 

[Long  v.  Long.] 

at  the  time  of  the  former  verdict  and  judgment  for  defendant,  it  was 
a  flat  bar  to  the  plaintiff's  recovery,  and  this  opinion  is  in  confor- 
mity to  the  case  of  Kellkoffer  v.  Herr,  17  Serg.  4*  Rawle  319.  The 
defendant  pleaded  the  former  recovery  as  an  estoppel,  and  that  case 
decides  that  this  concludes  the  parties,  when  the  same  matter  was 
in  controversy  between  them.  If  the  defendant  had  pleaded  the 
general  issue,  and  had  relied  on  the  former  recovery  by  way  of  evi- 
dence, the  jury  would  not  have  been  estopped;  but  it  is  otherwise 
when  pleaded  as  an  estoppel.  Here  the  subject  matter  of  contro- 
versy was  identically  the  same,  and  is  so  found  by  the  jury;  the 
court  were,  therefore,  right  in  instructing  the  jury  that  the  plaintiff, 
on  this  state  of  facts,  had  no  cause  of  action. 
Judgment  affirmed. 


Ley  against  'the  Union  Canal. 

An  entry  of  judgment  nunc  pro  tune  is  not  of  right  but  of  favour.  It  rests  in  dis^ 
cretion,  and  its  propriety  cannot  be  inquired  into  upon  error. 

A  party  seeking  to  avoid  the  consequence  of  delay,  by  asking  for  a  judgment  nunc 
pro  tune,  must  not  have  consented  or  contributed  to  such  delay. 

WRIT  of  error  to  the  quarter  sessions  of  Lebanon  county. 

This  was  a  proceeding  instituted  upon  the  petition  of  Christian 
Ley  to  recover  damages  from  the  Union  Canal  Company  in  which 
the  following  facts  appeared: 

An  inquisition,  by  which  damages  were  assessed,  was  returned 
November  sessions  1827.  Defendants  filed  exceptions  to  the  whole 
proceedings.  Plaintiffs  filed  exceptions  to  the  inquisition.  The 
case  of  Adam  Bassler  v.  same  defendants,  returned  at  same  sessions, 
was  excepted  to  by  defendants  also.  It  was  agreed  that  the  case  of 
Christian  Ley  should  depend  on  the  decision  of  certain  exceptions 
to  the  proceedings  in  Bassler's  case.  The  court  of  quarter  sessions 
of  Lebanon  county  being  of  opinion  it  had  not  jurisdiction  of  the 
case,  made  an  order  dismissing  the  case  of  Bassler.  The  case  was 
removed  by  certiorari  to  the  supreme  court,  where  the  order  of  the 
sessions  was  quashed,  and  record  remitted  with  directions  to  the 
sessions  to  proceed  in  the  cause.  In  the  mean  time,  whilst  Bassler's 
case  was  depending  in  the  supreme  court,  viz.,  in  October  1832, 
Christian  Ley,  the  plaintiff  in  this  case,  died.  The  sessions  made 
an  order  dismissing  Bassler's  case  for  want  of  jurisdiction,  in  Janu- 
ary 1831.  It  was  removed  to  the  supreme  court  by  certiorari  to  May 
term  1831,  and  in  July  1834,  the  supreme  court  quashed  the  order  of 
sessions  and  remitted  the  record  to  the  court  below  for  confirmation. 

After  this,  Ley's  administrators  moved  the  court  of  quarter  ses- 
sions to  enter  judgment  on  the  inquisition  nunc  pro  tune,  neither 
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party  insisting  further  on  the  exceptions  that  had  been  filed.  The 
motion  for  judgment  nunc  pro  tune  was  resisted  on  the  ground 
that  plaintiff  had  himself  arrested,  by  his  exceptions,  further  pro- 
ceedings in  the  cause. 

To  this  it  was  answered  that  defendants  had  been  in  the  occupancy 
of  plaintiff's  lands  so  far  as  they  had  appropriated  them  for  their 
canal,  for  which  the  damages  were  claimed  during  the  whole  time 
the  proceedings  were  suspended,  and  from  the  commencement  of 
the  proceedings  till  the  present  time.  That  the  case  had  an  analogy 
to  the  case  of  the  sale  of  land,  where  the  purchaser  takes  possession 
and  receives  the  profits.  The  occupancy  was  not  denied,  but  its 
analogy  to  the  case  of  an  ordinary  purchase  of  land,  where  purchaser 
takes  possession  and  enjoys  the  profits,  was  denied.  This  is  alleged 
to  be  a  case  in  which  the  plaintiff  asked  the  court  by  the  exercise  of 
its  equitable  powers,  to  relieve  him  from  the  consequences  of  his 
own  act.  The  court  (Blythe,  President)  refused  to  enter  judgment 
nunc  pro  tune,  because  the  plaintiff's  exceptions  to  the  inquisition 
were  not  withdrawn  until  they  moved  for  judgment  nunc  pro  tune, 
and  the  court,  therefore,  entered  judgment,  as  of  the  time  of  con- 
firmation. 

Error  assigned. 

The  court  of  quarter  sessions  erred  in  not  entering  judgment  an 
the  inquisition  and  proceedings  nunc  pro  tune. 

Elder,  for  plaintiff  in  error,  cited  Sug.  Vend.  319;  Jones  v, 
Ringold,  1  Yeates  480. 

Weidman,  contra,  cited  1  Har.  Dig.  1362;  2  Vez.  Jun.  157, 
164;  2  Fend.  Eq.  439;  1  Penns.  Blac.  244;  tfrch.  Pr.  264;  2 
Caine's  Cas.  48. 

PER  CURIAM. — Entry  of  judgment  nunc  pro  tune,  is  not  of 
right  but  of  favour.  It  rests  in  discretion,  influenced,  in  its  exer- 
cise, by  peculiarity  of  circumstances;  and  its  propriety  is  not,  there- 
fore, to  be  inquired  into  by  writ  of  error.  It  might  be  otherwise 
by  appeal,  were  that  form  of  removal  provided.  But  even  had  we 
the  power  of  the  lower  court,  the  case  is  not  one  for  the  exercise  of 
it.  A  party  seeking  to  avoid  the  consequences  of  delay,  must  not 
appear  to  have  consented,  much  less  contributed,,  to  its  production; 
and  here  judgment  was  suspended  by  exceptions  on  both  sides,  of 
which  the  procrastination  attempted  to  be  charged  exclusively  on  the 
defendant,  was  an  inevitable  consequence.  The  equity,  on  which 
the  plaintiff  insists,  from-  the  intermediate  use  of  the  land,  is  coun- 
terbalanced by  his  rejection  of  lawful  and  just  compensation;  from 
which  it  is  evident  that  if  he  had  not  the  intermediate  use  of  the 
money,  it  was  partly  the  consequence  of  his  own  act. 

Judgment  affirmed, 
v. — o 
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Hart  against  Hart. 

H.  requested  B.,  in  writing,  to  pay  a  debt  for  her  son,  adding,  "  You  may  make  your- 
self paid  out  of  any  unsold  property  that  is  in  your  hands,  in  my  favour."  B.  paid 
the  debt  accordingly.  Held  that  he  had  no  recourse  beyond  such  funds  then  in  his 
hands,  and  that  no  such  indebtedness  was  created  on  the  part  of  H.  as  would  defeat  a 
subsequent  voluntary  conveyance  by  H.  to  her  children. 

ERROR  to  the  district  court  of  Lancaster  county. 

This  was  a  scire  facias  upon  a  mortgage  by  Daniel  Fulton,  ad- 
ministrator of  Ann  Hart  deceased,  against  Jacob  Hart. 

Much  evidence  was  given  on  either  side,  and  many  points  arose 
in  this  case,  but  the  only  one  which  was  decided  by  this  court  grew 
out  of  the  facts,  that  Ann  Hart,  in  her  lifetime,  wrote  the  following 
letter  to  Henry  Brenneman. 

"Friend  Henry  Brenneman,  my  son  Benjamin  is  in  great  diffi- 
culty, on  account  of  a  note,  for  which  Philip  Albright  has  made  him- 
self accountable  to  the  Farmers'  Bank  of  Lancaster,  for  somewhere 
about  500  dollars  and  not  exceeding  600  dollars.  He  has  promised 
that  James  Liberius  shall  convey  to  me  his  undivided  one  fourth  part 
of  the  Long  Rock  Island,  at  M'Call's  ferry,  which  I  have  agreed  to, 
on  condition  that  you  will  clear  Mr  Albright  of  the  sheriff  of  Lan- 
caster county,  for  the  amount  of  the  suit  brought  on  that  note,  and 
you  may  make  yourself  paid  out  of  any  unsold  property  that  is  in 
your  hands,  in  my  favour." 

Henry  Brenneman  did  afterwards  assume  to  pay  the  money  to 
the  sheriff,  and  his  administrator  was  sued  for  it  by  the  sheriff,  who 
recovered  the  money  out  of  Brenneman's  estate.  Seven  years  after 
Ann  Hart's  death,  her  administrator  was  sued  by  Brenneman's  ad- 
ministrator to  recover  the  money  paid  by  the  latter's  estate  to  the 
sheriff,  and  in  which  suit  he  confessed  a  judgment.  Under  these 
circumstances  the  question  arose  whether  the  letter  of  Ann  Hart  to 
Henry  Brenneman,  created  such  a  contingent  liability  or  indebted- 
ness on  her  part,  as  would  vitiate  a  voluntary  conveyance  of  her 
estate  to  her  children. 

The  court  below  (Hays,  President)  was  of  opinion  that  it  did  not 

Norris,  for  plaintiff  in  error. 
Champneys,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  plaintiff's  counsel  has  stated  the  question  in 
this  case  to  be,  whether  the  contingent  liability  of  Mrs  Hart  to 
Brenneman,  was  sufficient  to  constitute  an  indebtedness  which  would 
defeat  in  favour  of  the  creditor,  the  voluntary  disposition  of  her  pro- 
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perty  to  her  sons.  The  only  ground  of  the  alleged  indebtedness  is 
the  order  of  the  2d  of  October  1819,  and  we  are  of  opinion  that  it 
created  no  personal  responsibility  from  Mrs  Hart  to  Brenneman,  to 
whom  it  was  directed.  It  was  no  more  than  a  request  to  advance  a 
sum  of  money,  and  pay  himself  out  of  funds  belonging  to  her  then  in 
his  possession.  If  he  did  not  think  proper  to  trust  to  those  funds 
for  payment,  he  ought  to  have  refused  to  accept  the  order:  his  ac- 
cepting it  was  an  agreement  on  his  part  to  look  to  them  only  for 
indemnity;  and  he  could  not  make  Mrs  Hart  personally  responsible. 
This  accounts  for  what  appears  by  the  evidence,  that  she  never  con- 
sidered herself  his  debtor,  nor  is  there  any  circumstance  to  show  she 
intended  to  become  so.  There  being  no  creditor  that  could  be  de- 
frauded, it  follows  that  her  disposition  of  the  property  was  legal. 
Judgment  affirmed. 


Shoemaker  against  Kunkle. 

A  sale  of  personal  property  by  a  wife,  to  discharge  debts  due  by  her  absconding1 
husband,  and  by  his  authority,  vests  a  good  title  in  the  purchaser;  collusion  by  her 
with  his  creditors  will  not  be  presumed. 

ERROR  to  the  common  pleas  of  Dauphin  county. 

Trover  by  Jacob  Shoemaker  and  others,  trustees  under  a  domestic 
attachment  against  Frederick  Wolfersberger  against  Benjamin  Kun- 
kle, for  three  horses  and  a  gig.  After  Frederick  Wolfersberger  had 
absconded,  on  the  31st  of  March  1834,  he  wrote  a  letter  to  his  wife, 
which  contained  among  other  things,  these  directions:  "I  am  sorry 
that  I  had  to  leave  home  on  such  an  account,  but  you  will  tell  the 
people  to  sell  such  articles  as  will  pay  them,  and  I  want  you  to  keep 
the  books  and  collect  all  outstanding  debts,  and  as  soon  as  1  am  in 
Pittsburgh  I  will  write  to  you,  &c."  He  then  mentions  a  number 
of  debts  he  owes,  and  their  amounts,  and  adds,  "  I  think  if  you  sell 
nearly  all,  it  will  nearly  pay  all  my  debts,  &c."  In  pursuance  of 
the  power  contained  in  this  letter,  the  wife  sold  the  property  in 
controversy  to  the  defendant.  The  counsel  for  plaintiffs  requested 
the  court  to  charge  the  jury  as  to  the  legal  effect  of  this  letter,  to 
which  they  answered. 

Blythe,  President.  "  This  letter  is  not  such  a  written  instrument 
as  can  be  made  the  subject  of  legal  construction  by  the  court.  It  is 
therefore  referred  to  the  jury,in  connection  with  the  other  evidence  in 
the  cause,  to  decide  whether  there  is  authority  given  to  the  wife  of 
Frederick  Wolfersberger  to  sell  his  property;  whether  to  her  alone 
or  in  conjunction  with  others,  arid  what  part  of  his  property,  and 
on  what  terms.  This  is  not  a  paper  made  in  reference  to  a  single 
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purpose,  but  one,  from  some  expressions  in  which,  an  authority  to 
sell  may  be  inferred." 

M'Kinney,  for  plaintiff  in  error. 
Fisher  and  J.  JL.  Fisher,  contra. 

PER  CURIAM. — From  Wolfersberger's  letter  resulted  a  clear  au- 
thority to  dispose  of  his  property  in  payment  of  his  debts.  His  wife 
was  constituted  his  agent  to  collect  and  pay  out,  not  expressly  but 
substantially;  and  had  a  general  authority  to  act  in  the  settlement  of 
his  affairs  as  effectively  as  he  could  have  acted  himself.  Had  the 
judge  charged  on  the  subject,  he  must  have  ruled  the  law  in  favour 
of  the  defendant  in  error.  As  to  the  burthen  of  proof  in  respect  to 
the  validity  of  the  debts  paid  by  her,  there  could  not  be  a  doubt  on 
the  state  of  the  proof.  The  presumption,  which  is  ever  ready  to 
arise  in  favour  of  innocence,  requires  that  fraud,  to  be  believed,  be 
first  proved.  If  the  wife  colluded  with  any  one  in  the  guise  of  a 
creditor,  it  was  the  business  of  him  who  asserted  it,  to  show  it;  and 
having  failed  to  do  so,  the  presumption  is,  that  the  transaction  was 
fair. 

Judgment  in  each  case  affirmed. 


Kinnard  against  Kinnard. 

Executors  cannot  require  security  of  a  legatee  for  the  return  of  goods  specifically 
bequeathed  to  him  for  life,  with  an  executory  limitation  over  ;  but  if  the  bequest  be  of 
money,  with  the  same  limitation  over,  the  legatee  will  not  be  entitled  to  recover  it 
without  first  giving  security  to  the  executors  for  its  return,  upon  the  death  of  the 
legatee. 

ERROR  to  the  common  pleas  of  York  county. 

Priscilla  Kinnard  against  John  Sharp  and  Thomas  Jones,  execu- 
tors of  Joseph  Kinnard  deceased.  Upon  the  death  of  Joseph  Kin- 
nard, his  executors  delivered  to  the  plaintiff  the  goods  of  the  testator, 
and,  upon  the  settlement  of  their  administration  account,  there  ap- 
peared to  be  a  balance  in  their  hands,  which  the  plaintiff,  as  legatee 
under  the  will  of  her  husband,  claimed  to  recover  in  this  suit.  The 
only  question  in  the  cause  was,  whether  she  was  entitled  to  recover 
without  giving  security  to  the  executors  for  the  return  of  the  money 
at  her  death,  for  the  use  of  persons  to  whom  it  was  limited  over. 

The  court  below  (Durkee,  President)  was  of  opinion  that  the  plain- 
tiff was  not  entitled  to  recover.  The  following  is  the  material  part 
of  the  will  of  Joseph  Kinnard  deceased,  upon  which  the  question 
arose. 
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"  I  will  and  bequeath  to  my  beloved  wife  Priscilla,  all  my  estate, 
for  and  during  her  natural  life;  and  after  the  decease  of  my  said 
wife,  it  is  my  will,  and  I  do  order  my  hereafter  named  executors  to 
make  sale  (as  soon  as  convenient  may  be,  after  her  decease)  of  all 
the  remaining  part  of  my  real  estate  (not  heretofore  directed  other- 
wise), and  convey  the  same  as  soon  as  the  purchase  money  will  be 
paid;  also  I  order  and  direct  that  my  personal  property  that  may  be 
left  at  the  decease  of  my  wife  will  be  sold,  all  real  and  personal,  at 
public  sale,  and  the  proceeds  arising  therefrom,  I  will  and  direct  to 
be  divided  as  follows;  that  is,  the  one  moiety,  or  half  part,  to  be 
equally  divided,  share  and  share  alike,  between  my  nephews  Wil- 
liam Kinnard,  son  of  my  brother  Eli  deceased,  and  to  Thomas  Kin- 
nard, Anthony  Kinnard,  and  Levi  Kinnard  ;  and  if  any  of  them 
should  be  deceased,  to  their  legal  representatives.  And  the  other 
moiety  or  half  part  of  the  residue  of  my  estate,  I  will  and  order  to 
the  disposal  of  my  said  wife,  Priscilla,  as  she  may  order  and  direct 
by  her  last  will  and  testament,  if  she  should  survive  me." 

Hamlin,  for  plaintiff  in  error. 

Barnitz,  for  defendant  in  error,  cited  Barnitz  v.  Eichelber,  17 
Serg.  fy  Rawle  293  ;  Morris  v.  Failer,  1  Watts  390. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — It  is  evident,  from  the  tenor  of  the  will,  that  the 
testator  intended  his  wife  should  have  his  personal  estate  specifically, 
because,  after  giving  all  his  estate,  which  included  his  personal  as 
well  as  his  real,  to  her  for  and  during  her  natural  life,  he  directs  his 
executors,  after  her  decease,  to  sell  what  shall  be  left  of  his  personal 
estate  at  the  time  thereof,  thus  showing,  plainly,  that  he  wished  her 
to  have  the  use  of  it  in  kind,  during  her  natural  life,  and  that  such 
part  of  it  as  should  not  be  consumed  by  the  ordinary  use  thereof, 
but  still  remained,  should,  upon  her  death,  be  then  sold,  and  not  be- 
fore. As  regards  that  portion  of  the  personal  estate  consisting  of 
goods,  thus  specifically  bequeathed,  where  there  is,  as  here,  an  exe- 
cutory limitation  thereof  over,  after  the  death  of  the  legatee  for  life, 
to  another  or  other  persons,  though  it  was  the  rule,  at  one  time,  in 
England,  to  require  security  of  him,  in  all  cases,  that  the  goods  should 
not  be  embezzled,  Brackin  v.  Bently,  1  Ch.  Hep.  110,  yet  it  became 
the  practice  there  afterwards,  which  prevailed  for  some  time  before 
our  revolution,  and  has  continued  to  do  so  ever  since,  I  believe,  for 
the  first  legatee  to  be  required  to  do  nothing  more  than  to  sign  and 
deliver  to  the  second,  or  to  the  executors  for  his  use,  an  inventory 
of  the  goods  or  chattels  so  bequeathed,  acknowledging  that  they  are 
in  his  custody  for  life  only,  and  that  afterwards,  so  far  as  they  should 
not  be  necessarily  consumed  by  the  use  thereof,  they  are  to  be  deli- 
vered, and  to  remain  to  the  use  and  for  the  benefit  of  the  second 
legatee.  Slanning  et  al.  v.  Style  et  al.,  3  P.  Wms.  336;  Leeke  v. 
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Bennet,  1  Jitk.  471;  Bill  v.  Kinaston,  2  Mk.  82 ;  Foley  v.  Burnel, 
1  Bro.  Ch.  279.  But  if  such  circumstances  be  shown  as  would 
render  it  unsafe  to  trust  the  goods,  which  may  be  used  without  con- 
sumption or  destruction,  in  the  hands  of  the  first  legatee,  he  will  be 
required,  before  he  can  receive  them,  to  give  security,  so  as  to  insure 
their  future  delivery  to  the  second  legatee.  Rous  v.  Noble,  2  F'ern. 
249. 

With  respect  to  those  things,  however,  specifically  bequeathed  for 
life,  quse  ipso  usu  consumuntur,  it  may,  perhaps,  be  considered  a 
gift  of  the  absolute  property  in  them,  and,  therefore,  doubtful, 
whether  the  limitation  of  them  over  in  remainder,  to  another,  be  not 
void;  see  Randall  v.  Russell,  3  Mer.  194;  except  where  the  quantity 
is  so  great  as  to  make  it  necessary  to  convert  them,  by  sale,  into 
money,  in  order  that  the  first  legatee  may  have  the  full  benefit  of 
them  during  life;  in  which  case  it  may  be  that  the  residuary  bequest 
would  be  good,  and  the  first  legatee  required  to  give  security  equal 
to  their  cash  value,  before  he  could  receive  them.  But,  so  far  as  the 
legacy  consists  of  money,  or  is  to  be  converted  into  money,  before 
paid  over,  it  has  been  the  invariable  practice  to  require  security  of 
the  first  legatee,  notwithstanding  he  may  be  perfectly  responsible, 
and  no  cause  shown  to  induce  a  belief  that  there  is  danger  of  his 
wasting  it,  and  that  his  estate  may  not  be  sufficient  to  replace  it. 
According  to  this  rule,  it  was  so  ordered  by  this  court,  in  Eichel- 
berger  v.  Barnitz,  17  Serg.  8,*  Rawle293.  But  it  has  been  contended 
that  this  case  does  not  come  within  the  rule,  because  the  testator  did 
not  so  intend  it.  It  is  said  that  he  designed  his  widow  should  have 
the  right  of  using  the  principal,  as  well  as  the  interest  of  the  legacy, 
if  she  should  find  it  necessary  or  convenient  for  her  support  and 
maintenance ;  and  to  show  that  he  so  intended  it,  that  clause  of  the 
will  by  which  he  "directs  that  his  personal  property  that  may  be 
left,  at  the  decease  of  his  wife,  shall  be  sold,"  &c.  is  relied  on;  but 
this  direction  cannot  well  be  applied  to  any  part  of  the  personal 
estate,  except  the  specific  goods  bequeathed,  and  would,  therefore, 
more  reasonably  seem  to  mean,  when  taken  in  connection  with  the 
residue  of  the  will,  those  things  only  which  should  not  be  worn  out 
or  consumed  by  use.  We,  therefore,  think  the  judgment  of  the 
court  below  is  right. 

Judgment  affirmed. 
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Hogan  against  Bear. 

The  altercations  and  admissions  of  a  party  before  a  justice,  are  to  be  taken  subject 
to  his  allegations  in  evidence  of  the  claim.  Hence  an  acknowledgement  that  a  debt  is 
just,  but  that  another  ought  to  pay  it,  accompanied  by  a  plea  of  the  statute  of  limita- 
tions, will  not  take  the  case  out  of  the  statute. 

ERROR  to  the  common  pleas  of  Dauphin  county. 

This  was  an  action  of  assumpsit  by  John  Bear  against  Richard 
Hogan,  which  was  brought  into  court  by  appeal.  When  the  cause 
was  before  the  justice,  it  was  proved  that  the  defendant  said  "  the 
debt  was  just  but  Burns  ought  to  pay  it,  and  that  he  ought  not  to 
pay  it,"  and  pleaded  the  statute  of  limitations.  Upon  the  trial  in 
the  court  below  it  was  referred  to  the  jury  to  decide  whether  the 
acknowledgement  was  such  as  to  take  the  case  out  of  the  statute, 
and  the  jury  found  a  verdict  for  the  plaintiff. 

The  plaintiff  in  error  assigned  the  following  errors: 

1.  The  court  erred  in  leaving  the  acknowledgement  given  in  evi- 
dence in  this  cause  to  the  jury  from  which  to  presume  a  promise  to 
pay.     For  all  such  acknowledgements,  when  they  are  plain  and  not 
ambiguous,  are  matters  of  law  for  the  court,  and  the  party  to  be 
charged  has  a  right  to  an   explicit  direction  from  the  court  on  the 
law  to  the  jury. 

2.  That  the  court  should  have  charged  the  jury  in  this  case  that 
the  acknowledgement  was  qualified  and  would  not  justify  them  in 
presuming  a  promise  to  pay  under  all  the  evidence  in  the  cause. 

3.  The  court  erred  in  separating  the  declarations,  admissions  and 
conversations  of  the  defendant  with  the  plaintiff,  by  directing  them 
to  decide  whether  the  expression  that  the  debt  ought  to  be  paid  by 
Burns,  and  therefore  he  pleaded  the  limitation,  was  not  an  after- 
thought, he  should  have  expressly  directed  them  that  all  the  admis- 
sions and  conversations   should  be  taken  together,  and  that  they 
would  not  take  the  debt  out  of  the  statute. 

Fisher,  for  plaintiff  in  error,  cited  Church  v.  Feterow,  2  Penns. 
Hep.  306. 

Herman  Jllricks,  contra. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  altercation  of  parties  at  a  hearing,  is  the  oral 
pleading  which  we  are  told  originally  obtained  in  the  courts  of  com- 
mon law;  and  admissions  before  a  summary  tribunal  are,  therefore, 
to  be  handled  in  a  manner  adapted  to  the  qualities  derived  by  them 
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from  the  occasion.  The  issue  is  not  to  be  considered  as  having  been 
made  up  before  the  disputation  was  exhausted;  and  it  must  be  a 
strange  rule  of  pleading  that  would  preclude  a  party  who  had  ad- 
mitted the  truth  of  an  averment,  from  alleging  something  in  turn  to 
avoid  its  effect.  At  the  time  of  the  defendant's  admission,  it  is  evi- 
dent he  had  not  settled,  in  his  mind,  the  shape  and  quality  of  his  de- 
fence, or  whether  he  had  a  defence  at  all;  and  when  he  tendered  his 
plea  at  last,  it  was  in  strict  consistence  with  his  previous  concession. 
It  is  by  a  party's  conclusions,  and  not  by  the  balancings  of  his  mind, 
that  he  is  to  be  affected;  and  this  is  not  peculiar  to  the  position  of 
parties  litigant.  Why  is  it  that  all  things  said  at  the  time  of  a  con- 
fession must  be  received?  Evidently  that  they  may  be  weighed  to- 
gether in  order  to  prevent  the  jury,  as  far  as  it  is  practicable,  from 
doing  what  was  suggested  to  them  here — seizing  on  a  detached  ex- 
pression, and  deciding  on  it  exclusively.  Juries  are,  at  best,  suffi- 
ciently predisposed  to  treat  a  defence  on  the  statute  of  limitations 
with  rigour,  and  if  they  were  permitted  to  dissever  words  of  ac- 
knowledgement from  words  of  qualification  in  the  same  colloquium, 
the  statute  would  be  of  but  little  avail.  The  argument  is,  that  a 
promise  to  pay  arises,  by  instant  operation  of  law,  from  the  ac- 
knowledgement of  a  precedent  debt;  and,  in  theory,  there  would 
always  be  an  imaginable  interval  for  its  admittance  betwixt  the  ac- 
knowledgement and  any  saving  or  protestation  that  had  followed  it. 
Indeed  the  imputed  consequence  could  be  precluded  but  by  prefacing 
the  acknowledgement  with  an  emphatic  denial  of  payment;  at  least, 
there  would  be  enough  in  the  absence  of  it  to  furnish  a  pretext  to  a 
willing  jury.  But  it  is  a  rule  that  preliminary  suggestions,  or  stipu- 
lations, are  merged  in  the  final  conclusion;  and  why  may  not  even 
an  express  promise  be  retracted  before  the  consummation  is  reached, 
as  well  where  the  consideration  of  it  is  a  past  one,  as  where  it  is  pros- 
pective? There  is  no  magic  in  the  act  of  utterance;  nor  any  reason 
why  an  inadvertent  word  should  be  less  revocable  in  the  one  case  than 
in  the  other.  A  promise,  to  bind  the  party,  ought  to  be  alike,  in  every 
case,  his  deliberate  act ;  and  policy  requires  that  a  jury  be  suffered  in 
no  case  to  conjecture  whether  words  of  acknowledgement  and  words 
of  qualification,  in  the  same  discourse,  proceeded  from  different  acts 
of  the  mind. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded* 
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Clepper  against  Livergood. 

When  the  share  of  a  minor  in  his  mother's  real  estate  has  been  converted,  by  his 
guardian,  into  personalty,  in  his  lifetime,  and  can  be  readily  identified  and  traced  to 
the  stock  from  which  it  came,  it  descends,  under  the  act  of  1792,  as  if  the  intestate  had 
survived  his  father. 

A  husband,  on  the  death  of  his  wife,  having  issue,  is  entitled,  as  tenant  by  the  curtesy, 
to  possession  of  the  proceeds  of  her  lands,  sold  in  partition,  upon  giving  security  for  its 
repayment,  at  his  decease. 

ERROR  to  the  common  pleas  of  York  county. 

Michael  Clepper  against  Jacob  Livergood.  Case  stated  as  if  found 
by  special  verdict. 

In  1814,  Rudolph  Herr  died  intestate,  seised  of  a  farm  in  York 
county,  and  leaving  a  widow  and  five  children,  viz.,  John,  Joshua, 
Susan,  Martha  and  Ann,  in  possession  of  the  premises. 

In  1824,  Susan  married  the  plaintiff  in  this  suit,  and  in  1829  died, 
leaving  her  husband  and  three  children,  viz ,  Ann,  Louisa  and  Ru- 
dolph H.  Clepper. 

On  the  6th  of  April  1830,  an  inquest  in  partition  was  awarded 
by  the  orphans'  court,  and  the  heirs  refusing,  on  return  thereof,  to 
accept  the  said  farm  at  the  valuation,  sale  was,  on  the  3d  of  August 
1S30,  ordered  to  be  made  by  the  administrator,  and  on  the  14th  of 
December  1830,  on  report  to  the  said  court  of  sale  of  the  premises, 
the  sale  was  confirmed. 

On  the  29th  of  July  1830,  Ann  Clepper  died,  and  on  the  21st  of 
February  1832,  Rudolph  H.  Clepper  died,  both  minors  and  without 
issue.  On  the  5th  of  April  1831,  Jacob  Livergood,  the  defendant 
in  this  suit,  was  duly  appointed  guardian  of  the  estates  of  said  mi- 
nors, Louisa  and  Rudolph,  and  on  the  27th  of  February  1836,  filed 
accounts  of  his  guardianship,  exhibiting  the  receipt  of  1747  dollars 
55  cents,  viz.,  1404  dollars  78  cents  principal,  and  342  dollars  77 
cents  interest,  being  the  whole  of  the  two-thirds  of  that  part  of  the 
valuation  of  said  farm,  which  was  allotted  in  right  of  said  Susan 
Clepper;  the  other  one-third  remaining  in  the  premises  by  decree  of 
the  orphans'  court,  for  the  benefit  of  the  widow.  On  the  day  last 
mentioned,  the  plaintiff  in  this  suit  demanded  of  the  administrator 
of  said  Rudolph  Herr,  the  intestate,  the  money  above  stated,  and 
the  defendant  in  this  suit  in  consideration  that  he  had  received  said 
money,  and  that  plaintiff  would  forbear  to  sue  said  administrator, 
promised  the  plaintiff  to  pay  him  the  same,  or  any  part  thereof,  if 
by  law  he  should  be  entitled  thereto. 

The  plaintiff  has  tendered  to  the  defendant,  for  the  benefit  of  all 
persons  interested,  and  has  filed,  in  the  office  of  the  prothonotary,  a 
v. — p 
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bond  with  good  security,  in  a  penalty  sufficient  to  cover  any  sum 
for  which  judgment  may  be  rendered  in  this  case,  conditioned  to 
pay  at  plaintiff's  death,  such  part  of  the  aforesaid  money  as  he  may 
not  be  entitled  to  hold  absolutely. 

If  the  plaintiff  be  entitled  absolutely  to  the  interest  only  of  said 
money,  then  judgment  for  him  for  342  dollars  77  cents,  accord- 
ing1^ 

If  plaintiff  be  entitled  also  to  the  half  of  one-third  of  the  princi- 
pal sum  absolutely,  then  judgment  for  him  for  the  further  sum  of 
234  dollars  13  cents. 

If  plaintiff  be  entitled  also  to  possession  for  life,  of  the  remainder 
of  said  principal  sum,  then  judgment  further  for  him  for  1170  dol- 
lars 65  cents. 

If  plaintiff  be  entitled  only  to  said  interest  absolutely,  and  to  pos- 
session of  the  principal  for  life,  then  judgment  for  him  for  1747 
dollars  55  cents. 

Otherwise  judgment  for  defendant 

The  court  (Durkee,  President)  decided  that  the  plaintiff  was  enti- 
tled as  tenant  by  the  curtesy  only:  and  has  a  right  to  the  possession  of 
the  fund  for  life  upon  the  security  tendered;  and  rendered  a  judg- 
ment for  1747  dollars  55  cents,  the  amount  of  the  fund  and  the  in- 
terest which  had  accrued  upon  it. 

The  plaintiff  below  sued  out  this  writ  of  error,  and  assigned  for 
error: 

1.  That  the  court  below  did  not  decide  the  whole  case. 

2.  The  plaintiff  should  have  had  absolute  judgment  for  576  dol- 
lars 90  cents,  the  amount  of  the  interest  which  had  accrued,  and  the 
one-half  of  the  one-third  of  the  principal,  and  in  addition,   for  the 
right  of  possession  of  the  balance  of  the  fund  1170  dollars  65  cents 
for  life,  on  the  bond  and  security  tendered. 

Evans,  for  plaintiff  in  error,  cited  Grider  v.  M'Clay,  1 1  Serg. 
4-  Rawle,  224. 

Hambly,  contra,  cited  Bevan  v.  Taylor,  7  Serg.  4*  Rawle,  397; 
M'Comb  v.  Dillo,  5  Serg.  4*  Rawle,  304;  Shippen  v.  Izard,  1  Serg. 
4-  Rawle,  222. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — It  is  conceded,  that  the  judgment  is  correct  so  far  as 
respects  the  right  to  the  possession  of  the  fund,  amounting  to  1170 
dollars  65  cents,  upon  the  security  tendered,  or  that  the  plaintiff  is 
entitled  to  an  absolute  judgment  for  342  dollars  and  77  cents,  the 
amount  of  interest.  But  it  is  contended  that  the  court  should  have 
rendered  judgment  for  576  dollars  90  cents,  the  amount  of  interest 
which  accrued  upon  the  one-half  of  the  one-third  of  the  principal, 
as  stated  in  the  special  verdict.  On  the  death  of  Ann  (which  was 
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before  the  confirmation  of  sale),  Rudolph  became  the  owner  of  one- 
half  instead  of  one-third  of  the  share  of  his  mother;  and  on  the  con- 
firmation of  sale,  the  proceeds,  according  to  the  principle  settled  in 
M'Clay  v.  Grider,  11  Serg.  &?  Rawle,  224,  went  into  the  hands  of 
his  guardian  as  money.  The  case  arises  on  the  fifth  section  of  the 
act  of  the  19th  of  April  1792,  and  the  only  question  is,  whether  the 
money  which  was  received  by  the  guardian,  came  to  the  ward  ear 
parte  materna;  for  the  father,  by  the  act  referred  to,  is  expressly 
excluded,  wherever  the  estate  of  a  deceased  child  comes  on  the  part 
of  his  or  her  mother.  By  the  sale,  the  real  property  is  changed 
into  personal;  but,  notwithstanding  this,  there  is  no  difficulty  in 
tracing  the  source  from  which  it  is  derived.  It  does  not,  in  any  par- 
ticular, partake  of  the  character  of  a  new  acquisition,  for  at  the  time 
of  his  death,  Rudolph  was  a  minor,  and  could  do  no  act,  either  by 
himself  or  guardian,  which  would  change  the  operation  of  the  ex- 
ception in  the  statute.  The  money  was  not  intermingled  with  the 
funds  belonging  to  the  minor,  but  remained  in  the  same  situation  it 
was  placed  by  the  sale  of  the  real  estate.  If  Rudolph  had  attained 
full  age,  had  changed  the  nature  of  his  estate,  had  engaged  in  commer- 
cial or  other  business,  and  had  acquired  other  property  into  which  this 
was  so  intermingled  as  that  it  could  not  be  distinguished  from  the 
general  mass  of  his  estate,  a  different  case  might  have  been  pre- 
sented. But  when,  as  here,  there  is  no  difficulty  in  identifying  the 
property,  and  tracing  the  stock  from  which  the  fund  was  derived,  we 
are  of  opinion  it  comes  within  the  exception  of  the  act,  and  conse- 
quently descends  in  the  same  manner  as  if  Rudolph  survived  his 
father. 

Judgment  affirmed. 


Wademan  against  Thorp. 

Burr  millstones,  furnished  like  any  other  part  of  the  machinery,  are  the  subject  of  a 
mechanic's  lien  upon  the  mill. 

APPEAL  by  Thomas  Cochran,  a  judgment  creditor  of  George 
Thorp,  from  the  decree  of  the  court  of  common  pleas  of  Perry 
county,  appropriating  the  proceeds  of  the  sale  of  his  real  estate. 

The  only  question  argued  in  this  court,  was  whether  burr  mill- 
stones are  the  subject  of  mechanic's  lien. 

^Alexander,  for  appellant. 

Watts,  contra,  cited  Morgan  v.  Arthurs  &  Co.,  3  Watts  140. 
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PER  CURIAM. — There  is  little  doubt  from  the  face  of  the  re- 
cord, that  the  decree  passed  by  consent;  but  as  there  is  nothing  in 
the  exceptions,  nothing  would  be  gained  by  quashing  the  appeal. 
Millstones  are  undoubtedly  parcel  of  the  building;  and  there  is  nei- 
ther reason  nor  any  peculiar  provision  in  the  statutes  to  forbid  them 
to  be  the  subject  of  a  mechanic's  lien  like  any  other  part  of  the  ma- 
chinery. The  form  of  the  claim  filed,  too,  being  adequate  to  the 
purpose  of  notice,  is  specific  enough.  The  judgment  in  competition 
with  it,  however,  is  prior  in  date,  and  would  take  precedence  if  it 
were  a  lien;  but  as  the  land  may  have  been  acquired  subsequently 
to  it,  and  such  is  asserted  to  be  the  truth  of  the  case,  it  is  our  busi- 
ness to  make  every  intendment  of  fact  which  we  may,  in  order  to 
support  the  decree  which  we  will  not  intend  to  be  erroneous  where 
it  may  be  otherwise. 

Decree  affirmed. 


Good  against  Good. 

A  defendant  cannot  avail  himself)  by  way  of  set-off,  of  a  debt  against  the  plaintiff  for 
which  a  suit  is  pending,  on  an  appeal  from  arbitrators,  by  the  party  offering  such 
set-off. 

ERROR  to  the  district  court  of  Lancaster  county. 

This  was  an  action  of  assumpsit  for  goods  sold  and  delivered, 
money  lent,  &c.  by  John  Good  against  Joseph  Good,  in  which  the 
defendant  pleaded  payment,  and  this  special  set-off:  that  the  plain- 
tiff was  indebted  to  him  by  recognizances  in  the  orphans'  court  to 
an  amount  exceeding  6000  dollars.  To  this  the  plaintiff  replied, 
that  a  suit  had  been  brought  against  him  on  this  recognizance,  which 
had  been  referred  to  arbitrators,  under  the  compulsory  arbitration 
law,  and  that  there  had  been  an  award  made  in  favour  of  the  plaintiff 
in  that  suit,  for  1524  dollars  60  cents,  from  which  the  said  plaintiff 
had  appealed,  and  the  said  suit  was  yet  pending  and  undetermined. 
The  defendant  demurred  to  this  replication,  and  the  plaintiff' joined 
in  the  demurrer.  The  court  gave  judgment  for  the  defendant.  This 
was  the  error  assigned. 

Norris,  for  plaintiff  in  error,  relied  upon  the  great  inconvenience 
which  would  result  from  permitting  a  set-off  to  be  allowed  after  an 
award  had  been  made  and  an  appeal  entered.  He  cited  the 
Arbitration  act  of  1810,  sects.  11, 12, 13, 14;  Franklin  v.  Mackey, 
16  Serg.  $•  Rawle  117;  Martin  v.  Ives,  17  Serg.  fy  Rawle  364. 

Jenkins,  contra,  cited  Bakerville  v.  Brown,  2  Burr.  1229;  Mort. 
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on  Set-off  38;  6  Law  Lib.  9;  Baker  v.  Graham,  3  Wits.  396; 
Wain's  Assignees  v.  The  Bank  of  North  America,  8  Serg,  Sf  Rawle 
88 ;  Metzgar  v.  Metzgar,  1  Rawle  227. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  plaintiff,  John  Good,  brought  this  action  of 
assumpsit  to  February  term  1827,  in  the  district  court  of  the  city  and 
county  of  Lancaster,  against  the  defendant,  Joseph  Good,  and  declared 
for  goods  sold  and  delivered,  and  the  common  money  counts.  The 
defendant  pleaded  a  set-off  of  a  debt  due  by  the  plaintiff  on  a  recogni- 
zance in  the  orphans'  court,  conditioned  for  the  payment  of  an  annual 
sum  to  his  mother  Barbara  Good,  assigned  by  her  to  the  defendant. 
The  plaintiff  replied,  an  action  brought  by  the  defendant  against  the 
plaintiff  to  December  term  1832,  in  the  same  court  for  the  same 
cause  of  action,  which  was  arbitrated  and  an  award  made  for  the 
defendant  for  1524  dollars  60  cents,  from  which  award  the  defendant 
(plaintiff  in  that  suit)  appealed,  and  the  action  was  pending.  The 
defendant  demurred,  and  the  question  is,  whether  the  defendant 
can  avail  himself  of  the  debt  by  way  of  set-off,  under  these  circum- 
stances. 

A  claim  on  which  suit  has  been  brought  and  award  made,  and  an 
appeal  entered,  is  placed  by  our  acts  of  assembly  in  a  peculiar  situa- 
tion. The  tenth  section  of  the  act  of  the  20th  of  March  1810,  de- 
clares, that  the  award,  from  the  time  of  entry  on  the  prothonotary's 
docket,  shall  have  the  effect  of  a  judgment  against  the  party  against 
whom  it  is  made,  and  be  a  lien  on  his  real  estate  until  such  judg- 
ment be  reversed  on  appeal.  Section  eleven  provides,  that  the  ap- 
pellant shall  not  be  permitted  to  produce  as  evidence  in  court,  any 
books,  papers  or  documents  which  he  or  they  shall  have  withheld 
from  the  arbitrators.  Section  twelve  requires  the  plaintiff,  on  ap- 
pealing, to  enter  into  recognizance,  with  surety,  conditioned  that  if 
he  shall  nob  recover,  in  the  event  of  the  suit,  a  sum  greater  or  a  judg- 
ment more  favourable  than  the  report  of  the  arbitrators,  he  shall  pay 
all  costs  that  shall  accrue  in  consequence  of  the  appeal,  and  one  dollar 
per  day  for  each  and  every  day  lost  by  the  defendant  in  attending 
to  such  appeal.  And  by  the  act  of  the  28th  of  March  1820,  section 
1,  no  person  appealing  from  an  award  of  arbitrators  is  allowed  to 
withdraw  his  appeal  without  the  written  consent  of  the  adverse  party 
first  had  and  obtained. 

All  these  provisions  seem  to  make  it  incumbent  on  the  plaintiff 
appealing,  to  go  on  and  terminate  his  suit  in  the  same  court,  and  in  the 
same  cause  in  which  it  has  been  begun:  and  to  forbid  his  drawing  the 
matters  in  controversy  ad  aliud  ezamen,  by  which  he  might  evade 
the  restrictions,  the  legislature  has  thought  proper  to  impose  and  in- 
crease litigation  instead  of  abridging  it.  If  a  set-off  were  permitted, 
the  plaintiff,  after  having  acquired  one  lien  against  the  defendant's 
real  estate  by  the  award,  might  obtain  a  certificate  under  the  defal- 
cation act,  and  recover  a  second  judgment  and  lien  for  a  portion  of 
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the  same  demand,  whilst  the  former  lien  remained  in  force.  He 
might  avail  himself  of  the  transfer  of  the  trial  to  another  jurisdiction, 
to  claim  the  right  of  giving  in  evidence  books,  papers  or  documents 
withheld  from  the  arbitrators.  Though  he  does  not  literally  with- 
draw his  appeal,  he  does  so  in  effect,  by  submitting  the  matter  to  a 
different  tribunal,  perhaps  on  other  evidence.  Various  questions  of 
difficult  solution  would  arise  under  the  arbitration  law  and  the  re- 
cognizance, after  the  set-off  had  been  allowed  and  the  balance  struck. 
Set-offs  have  been  favoured  because  they  prevented  circuity  of  ac- 
tion, and  settled  controversies  speedily,  and  with  comparatively 
small  expense.  That  would  not  be  the  case  here:  on  the  contrary, 
the  controversy  would  become  more  entangled:  so  far  from  termi- 
nating the  defendant's  claim,  the  former  suit  must  still  be  tried, 
at  least  to  settle  the  question  of  costs,  for  the  defendant  is  not  at 
liberty  to  withdraw  it.  On  the  whole,  we  are  of  opinion  that  this  is  a 
case  in  which  the  plea  of  set-off  cannot  be  permitted  without  contra- 
vening the  provisions  of  the  acts  of  assembly  concerning  arbitrations, 
and  producing  great  inconvenience  and  confusion,  and  that  the  court 
below  erred  in  sustaining  the  demurrer  to  the  replication. 
Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Kinsley  against  Buchanan. 

The  acceptance  of  a  note  is  not  a  relinquishment  of  a  mechanic's  lien. 

ERROR  to  the  common  pleas  of  Cumberland  county. 

This  was  a  scire  Jacias  sur  mechanic's  lien,  by  William  Bucha- 
nan against  John  Zeigler,  contractor,  and  Jacob  Kinsley  owner,  in 
which  the  following  special  verdict  was  found. 

John  Zeigler  was  contractor  for  the  erection  of  a  dwelling  house, 
in  the  borough  of  Newville,  in  said  county,  for  Jacob  Kinsley,  the 
other  defendant — and  William  Buchanan,  the  plaintiff,  furnished  and 
sold  to  the  said  Zeigler  the  various  lumber  mentioned  in  the  account, 
or  statement,  filed  as  a  lien,  and  upon  which  this  scire  facias  issued, 
amounting  to  the  sum  of  96  dollars  75  cents,  which  was  sold  and 
furnished  on  the  2 1st  of  June  1834,  (prout  said  account).  The  said 
Zeigler  paid  the  plaintiff  71  dollars  on  account  thereof,  sometime 
before  the  17th  of  September  1834.  On  the  aforesaid  21st  of  June 
1834,  the  said  Zeigler  having  a  contract  for  the  erection  of  another 
house,  for  a  certain  John  Kinsley,  in  said  borough  of  Newville,  the 
plaintiff,  Buchanan,  furnished  him  with  another  bill  of  lumber  for 
said  last  mentioned  building,  amounting  to  83  dollars  76  cents ; 
upon  a  settlement  between  the  plaintiff  and  said  Zeigler  of  both  said 
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accounts;  on  the  17th  of  September  1834,  there  remained  a  balance 
due  said  plaintiff  of  104  dollars  31  cents,  for  which  the  said  Zeigler 
executed  and  delivered  his  single  bill  or  sealed  note,  to  the  said 
plaintiff,  in  the  following  words  and  figures,  viz.: 

"  $104  31 — after  this  date  I  promise  to  pay  to  William  Buchanan, 
or  his  lawful  order,  one  hundred  and  four  dollars  and  thirty-one 
cents,  for  value  received. 

Witness  my  hand  and  seal,  this  17th  of  September,  one  thousand 
eight  hundred  and  thirty-four.  JOHN  ZEIGLER." 

The  lien  upon  which  the  plaintiff  claims  to  recover,  was  filed  on 
the  4th  of  December  1834,  in  the  prothonotary's  office. 

Defendant,  Kinsley,  paid  said  Zeigler  for  the  construction  of  the 
said  house. 

William  Barr,  Esq.,  was  surety  of  Zeigler  for  the  performance  of 
his  said  contract  with  the  said  Kinsley. 

If  upon  the  foregoing  facts  the  court  shall  be  of  opinion  in  favour 
of  the  plaintiff's  right  to  recover  in  this  suit,  then  judgment  to  be  so 
entered  in  his  favour  for  25  dollars  75  cents,  with  interest  from  the 
17th  of  September  1834,  and  costs  of  suit;  but  if  they  shall  be  of 
opinion  that  the  plaintiff  is  not  entitled,  by  law,  to  recover  in  this 
action,  then  judgment  to  be  rendered  for  the  defendant. 

Upon  which  special  verdict  the  court  gave  judgment  for  the  plain- 
tiff, William  Buchanan. 

Error  assigned  ;  The  court  erred  in  giving  judgment  for  the  plain- 
tiff. 

Knox,  for  plaintiff  in  error. 

Watts,  contra,  cited  Bantleon  v.  Smith,  2  Binn.  146;  Gordon  v. 
Correy,  5  Binn^SSZ  ;  2  P.  Jl.  Browne  297. 

PER  CURIAM. — Additional  securities  are,  in  their  nature,  cumu- 
lative ;  nor,  where  the  parties  have  not  expressly  or  impliedly  so 
stipulated,  is  there  any  reason  why  the  one  should  be  a  relinquish- 
ment  of  the  other.  Accordingly,  it  has  been  determined,  in  one  of 
the  cases  cited,  that  the  acceptance  of  a  bond  is  not  an  abandonment 
of  a  mechanic's  lien.  That  case  is  in  point,  and  rules  the  present. 

Judgment  affirmed. 
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Duffy  and  Mehaffy  against  Lytle. 

Upon  a  bond  of  indemnity  there  can  be  but  one  judgment  against  the  same  party, 
and  that  must  be  for  the  amount  of  the  penalty,  with  an  assessment  of  damages  by 
the  jury  upon  the  breaches  assigned.  If  subsequent  breaches  occur,  the  remedy  is 
by  scire  facias  upon  that  judgment,  the  assignment  of  additional  breaches,  and  the  as- 
sessment of  damages  upon  them. 

A  prior  judgment,  upon  the  same  cause  of  action,  sustains  the  plea  of  a  former  reco- 
very, although  the  judgment  is  in  an  action  commenced  subsequently  to  the  one  in 
which  it  is  pleaded. 

ERROR  to  the  district  court  of  Lancaster  county. 

This  was  an  action  upon  a  bond,  and  the  style  of  the  suit  was ; 
James  Duffy  and  James  Mehaffy,  for  the  use  of  Henry  Haines,  Jun., 
so  far  as  relates  to  the  interest  of  James  Duffy,  in  the  bond  of  indem- 
nity given  to  them  by  John  Pedan  and  Joseph  Lytle,  which  said 
James  Duffy  has  assigned  to  Henry  Haines,  Jun.,  so  far  as  relates  to 
his  interest  therein,  against  Joseph  Lytle. 

The  facts  of  the  case,  which  gave  rise  to  the  principles  determined, 
are  all  set  out  in  the  following  pleadings  of  the  parties. 

"  Lancaster  county,  ss.  James  Duffy  and  James  Mehaffy,  who 
sue  for  the  use  of  Henry  Haines,  Jun.,  so  far  as  it  relates  to  the  in- 
terest of  James  Duffy,  in  a  certain  bond  of  indemnity  given  to  them 
by  a  certain  John  Pedan,  now  deceased,  and  Joseph  Lytle,  which 
said  Duffy  has  assigned  to  the  said  Henry  Haines,  Jun.,  so  far  as  re- 
lates to  his  interest  therein,  complaint  against  Joseph  Lytle,  of  Rapho 
township  in  said  county,  of  a  plea  that  he  render  unto  them  7233 
dollars  41  cents,  which  to  them  he  owes,  and  from  them  unjustly 
detains;  for  that  whereas  on  the  19th  day  of  July,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  fifteen,  at  the  county  afore- 
said, the  said  Joseph  Lytle  and  one  John  Pedan,  since  deceased,  and 
whom  the  said  Joseph  Lytle  survived,  by  their  certain  writing  ob- 
ligatory, sealed  with  their  seals,  and  here  to  the  court  now  shown, 
whose  date  is  the  day  and  year  aforesaid,  acknowledged  himself  to 
be  held  and  firmly  bound  to  them,  the  said  James  Mehaffy  and  James 
Duffy,  in  the  sum  of  7233  dollars  and  41  cents,  lawful  money  of  the 
United  States;  and  the  said  James  Mehaffy  and  James  Duffy,  who 
sue  for  the  use  of  Henry  Haines,  Jun.,  so  far  as  relates  to  the  interest 
of  the  said  James  Duffy  in  said  bond,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  say  that  the  said  writing 
obligatory  was  made  with  a  condition  underwritten,  that  if  the  said 
John  Pedan,  now  deceased,  and  Joseph  Lytle,  their  heirs,  executors, 
administrators,  or  any  of  them,  should  and  would  well  and  truly, 
from  time  to  time  and  at  all  times  thereafter,  well  and  sufficiently 
save,  defend,  keep  harmless,  and  indemnify  the  said  James  Mehaffy 


May  1836.]  OF  PENNSYLVANIA.  121 

[Duffy  and  Mehaffy  T.  Lytle.] 

and  James  Duffy,  their  heirs,  executors  and  administrators,  and  his 
and  their  goods  and  chattels,  lands  and  tenements  of  and  from  all 
actions,  suits,  payments,  costs,  charges  and  damages,  for  or  by  reason 
of  3616  dollars  71  cents,  being  the  one-fourth  of  a  bond  given  by 
John  Pedan,  James  Mehaffy,  James  Duffy  and  Henry  Share,  to 
Frances  Evans,  of  the  borough  of  Lancaster,  dated  the  6th  day  of 
April  one  thousand  eight  hundred  and  thirteen,  wherein  Henry 
Cassel,  George  Snyder  and  Joseph  Lytle  are  security,  being  the 
fourth  part  of  the  bond  which  John  Pedan  was  bound  to  pay,  with- 
out fraud  or  further  delay,  then  the  said  bond  was  to  be  void  and  of 
none  effect,  or  else  to  be  and  remain  in  full  force  and  virtue  ;  and 
the  said  James  Mehaffy  and  James  Duffy,  who  sue  for  the  use  of 
Henry  Haines,  Jun.,  so  far  as  relates  to  the  interest  of  the  said  James 
Duffy  in  said  bond  of  indemnity,  aver  that  the  bond  given  to  Frances 
Evans,  mentioned  in  the  conditions  of  the  said  writing  obligatory, 
was  a  bond  dated  the  6th  day  of  April,  one  thousand  eight  hundred 
and  thirteen,  executed  by  John  Pedan,  James  Mehaffy,  James  Duffy 
and  Henry  Share,  as  parties  principals,  and  Henry  Cassel,  George 
Snyder  and  Joseph  Lytle,  as  sureties  to  the  said  Francis  Evans,  in 
the  penalty  of  48,581  dollars  25  cents,  conditioned  for  the  payment 
of  24,290  dollars  62  cents  upon  the  1st  day  of  April  one  thousand 
eight  hundred  and  fourteen,  with  lawful  interest  from  the  1st  day  of 
April  one  thousand  eight  hundred  and  thirteen.  And  the  said  plain- 
tiffs further  aver,  that  the  money  payable  on  the  bond  of  the  said 
Frances  Evans,  not  being  paid  agreeably  to  the  tenor  thereof,  the 
same  was  put  in  suit  in  the  common  pleas  of  Lancaster  county,  No- 
vember term  1815,  and  such  proceedings  had  as  that  judgment  was 
rendered  in  said  suit  in  favour  of  plaintiffs,  and  execution  issued 
thereon,  and  the  real  estate  of  Henry  Share,  one  of  the  co-obligors, 
levied,  and  by  virtue  of  a  pluries  venditioni  exponas,  to  November 
term  1820,  sold,  out  of  the  proceeds  of  which  the  said  Frances  re- 
ceived the  amount  due  on  her  said  bond,  including  the  said  3616 
dollars  71  cents,  and  its  interest,  which  the  said  John  Pedan  was 
bound  to  pay.  And  the  said  James  Mehaffy  and  James  Duffy,  who 
sue  for  the  use  of  Henry  Haines,  Jun.,  so  far  as  relates  to  the  interest 
of  the  said  James  Duffy  in  the  said  bond  of  indemnity,  say  that  nei- 
ther the  said  John  Pedan  and  Joseph  Lytle,  in  the  lifetime  of  the 
said  John,  nor  the  said  Joseph,  since  his  death,  did  indemnify  and 
keep  harmless  them,  the  said  James  Mehafly  and  James  Duffy,  of 
and  from  all  actions,  suits,  payments,  costs,  charges  and  damages,  for 
or  by  reason  of  the  3616  dollars  71  cents,  in  the  condition  of  the 
said  writing  obligatory  mentioned,  and  for  assigning  further  breach 
of  the  condition  of  the  said  writing  obligatory,  according  to  the  form 
of  the  statute  in  such  cases  made  and  provided,  the  said  James  Duffy 
and  James  Mehaffy,  who  sue  for  the  use  of  Henry  Haines,  Jun.,  so 
far  as  relates  to  the  interest  of  the  said  James  Duffy,  in  the  srid  bond 
of  indemnity,  say  that  Henry  Share,  one  of  the  obligors  in  the  bond 
of  Frances  Evans,  mentioned  in  the  condition  of  the  said  writing 
v.— Q 
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obligatory,  having  by  the  sale  of  his  real  estate,  as  aforesaid,  paid  to 
the  said  Frances  Evans  the  said  sum  of  3616  dollars  71  cents,  toge- 
ther with  its  interest,  which  the  said  John  Pedan  was  bound  to  pay, 
did,  on  the  12th  day  of  May  one  thousand  eight  hundred  and  twenty- 
one,  among  other  things,  assign,  transfer  and  set  over  unto  Henry 
Haines,  Jun.,  all  his  right,  title  and  claim  to  contribution  from  the 
other  co-obligors  in  the  bond,  to  the  said  Frances  Evans,  in  the  con- 
dition of  the  said  writing  obligatory  mentioned,  for  and  in  conse- 
quence of  his  having  paid,  by  the  sale  of  his  real  estate,  the  said  sum 
of  3616  dollars  71  cents, and  its  interest,  to  the  said  Frances  Evans, 
being  the  sum  which  the  said  John  Pedan  was  bound  to  pay  her. 
And  the  said  James  Mehaffy  and  James  Duffy,  who  sue  for  the  use 
of  Henry  Haines,  Jun.,  so  far  as  relates  to  the  interest  of  James 
Duffy  in  the  said  bond  of  indemnity,  further  say,  that  the  said  Henry 
Haines,  Jun.,  by  virtue  of  said  assignment,  instituted  an  action  on 
the  case  in  the  name  of  Henry  Share,  for  the  use  of  Henry  Haines, 
against  James  Duffy,  in  the  district  court  for  the  city  and  county  of 
Lancaster,  to  June  term  1827,  No.  90,  for  the  purpose  of  recovering 
from  him  the  portion  of  the  said  3616  dollars  71  cents  and  its  inter- 
est, paid  by  Henry  Share,  out  of  the  proceeds  of  his  real  estate  as 
aforesaid,  which  he,  the  said  Duffy,  was  bound  to  pay;  which  action 
having  been  transferred  agreeably  to  law,  to  the  circuit  court  of  Lan- 
caster county,  to  December  term  1827,  No.  2,  such  proceedings  were 
had  therein,  that,  upon  the  25th  da)'  of  September,  one  thousand 
eight  hundred  and  twenty-eight,  judgment  was  rendered  against  the 
said  James  Duffy  in  favour  of  Henry  Share,  for  the  use  of  Henry 
Haines,  for  the  sum  of  2620  dollars  21  cents,  by  means  of  which 
premises  the  said  James  Duffy  hath  sustained  large  damages,  to  wit, 
to  the  amount  of  7233  dollars  41  cents,  by  reason  of  which  breaches 
the  said  writing  obligatory  became  forfeited;  and  the  said  James 
Duffy  having  assigned  all  his  interest  in  said  bond  of  indemnity  to 
Henry  Haines,  Jun.,  in  satisfaction  of  said  judgment,  and  action  hath 
accrued  to  them,  the  said  James  Mehaffy  and  James  Duffy,  who  sue 
for  the  use  of  Henry  Haines,  Jun.,  so  far  as  relates  to  the  interest  of 
James  Duffy  in  the  said  bond  of  indemnity,  to  have  and  demand 
from  the  said  Joseph  Lytle,  who  survived  John  Pedan,  the  said  sum 
of  7233  dollars  41  cents,  above  demanded.  Yet  the  said  Joseph 
Lytle,  although  often  requested,  the  said  sum  of  7233  dollars  41 
cents,  or  any  part  thereof,  hath  not  paid,  but  the  same,  or  any  part 
thereof  to  pay,  hath  hitherto  wholly  neglected  and  refused,  and  still 
doth  neglect  and  refuse,  to  the  damage  of  them,  the  said  James  Me- 
haffy and  James  Duffy,  who  sue  for  the  use  of  Henry  Haines,  Jun.r 
so  far  as  relates  to  the  interest  of  the  said  James  Duffy,  in  said  bond 
of  indemnity,  7233  dollars  41  cents,  and,  therefore,  they  bring  suit," 
&c. 

Defendant's  plea  of  a  former  recovery,  filed  the  3d  of  September 
1833. 

"And  the  said  Joseph  Lytle,  by  his  attorneys,  comes  and  defends  the 
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wrong  and  injury  when,  &c.  and  says  that  the  said  J.  Duffy  and  James 
Mehaffy,  ought  not  to  have  or  maintain  their  aforesaid  action  thereof 
against  him,  because  he  says  that  the  said  James  Duffy  and  James  Me- 
haffy, heretofore,  to  wit:  in  the  term  of  September  1831,  No.  28,  in  the 
district  court  for  the  city  and  county  of  Lancaster,  impleaded  the  said 
Joseph  Lytle  who  survived  John  Pedan  in  acertain  plea  indebtof  7233 
dollars  41  cents,  which  said  action  so  impleaded  in  the  said  district 
court,  was  in  due  form  of  law  removed  by  the  said  James  Duffy  and 
James  Mehaffy  into  the  circuit  court  of  Lancaster  city  and  county, 
to  the  term  December  in  that  year  last  aforesaid,  No.  1,  with  the 
proceedings  touching  the  same,  and  such  proceedings  were  thereupon 
had  in  the  said  circuit  court  in  that  action  and  plea,  that  after- 
wards, to  wit,  at  the  sittings  of  the  said  circuit  court  in  the  term  of 
April,  in  the  year  1833,  the  said  James  Duffy  and  James  Mehaffy, 
recovered  in  the  said  action  and  plea  against  the  said  Joseph  Lytle, 
by  the  consideration  of  the  same  court,  the  sum  of  7233  dollars  41 
cents  debt;  and  2919  dollars  53  cents  damages,  with  6  cents  costs; 
whereupon  the  said  Joseph  Lytle,  the  defendant  in  that  said  action 
and  plea,  removed  the  same  by  appeal  from  the  said  circuit  court 
into  the  supreme  court  of  Pennsylvania  for  the  Lancaster  district  to 
May  term  1833,  where,  in  the  said  term  of  May  1833,  the  judgment 
of  the  circuit  court  was  affirmed,  and  the  record  thereupon  remitted 
to  the  said  circuit  court,  as  by  the  record  and  proceedings  of  the  said 
action  and  plea,  remaining  in  the  said  circuit  court,  fully  appears. 
And  the  said  Joseph  Lytle  further  says,  that  the  said  writing  obli- 
gatory specified  in  the  record  of  the  judgment  of  the  recovery  in  the 
said  circuit  and  supreme  courts,  now  remaining  as  aforesaid  in  the 
said  circuit  court,  whereby  the  said  James  Duffy  and  James  Mehaffy 
recovered  the  said  debt,  damages  and  costs  in  form  aforesaid,  and 
the  said  writing  obligatory  now  here  into  court  brought  by  the  said 
James  Duffy  and  James  Mehaffy,  is  one  and  the  said  writing  obliga- 
tory and  no  other  or  different:  and  this  the  said  Joseph  Lytle  is  ready 
to  verify  by  the  record.  Wherefore  since  the  said  James  Duffy  and 
James  Mehaffy  have  long  since,  in  form  aforesaid,  recovered  the 
said  debt  by  them  now  demanded,  the  said  Joseph  Lytle  prays  judg- 
ment if  the  said  James  Duffy  and  James  Mehaffy  (the  record  of  the 
said  judgment  and  recovery  still  being  in  all  things  in  full  force  and 
effect)  ought  to  have  their  said  action  thereof  against  him." 

Plaintiff's  replication  to  defendant's  plea  of  a  former  recovery, 
filed  the  3d  of  September  1833. 

"  And  as  to  the  plea  of  a  former  recovery  by  the  said  Joseph  Ly- 
tle on  the  3d  day  of  September  1833,  above  pleaded,  the  said  plain- 
tiffs say,  that  the  said  Joseph  ought  not  to  be  admitted  or  received 
to  plead  the  said  plea,  because,  they  say,  that  the  said  plea  mention^ 
ed  was  instituted  on  the  29th  day  of  August  1831,  long  after  the 
commencement  of  this  suit  by  James  Mehaffy,  in  the  name  of  him 
the  said  James  Mehaffy  and  James  Duffy,  and  prosecuted  by  him 
without  any  knowledge,  participation  or  concurrence  of  either  the 
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said  James  Duffy  or  the  said  Henry  Haines,  and  without  committal 
of  the  interest  of  either  the  said  James  Duffy  or  the  said  Henry 
Haines.  The  said  suit  being  instituted  and  prosecuted  by  said  James 
Mehaffy,  under  his  sole  and  only  direction  and  government,  to 
effectuate  to  him  his  indemnity  by  and  from  the  said  Joseph  Lytle, 
according  to  the  form  and  condition  of  the  said  bond  and  obligation 
declared  upon  and  not  to  sustain  any  interest,  use,  benefit  or  pur- 
pose whatsoever,  by  them,  the  said  James  Duffy  and  Henry  Haines, 
or  either  of  them,  nor  had  they,  either  of  them,  any  connection,  di- 
rection, participation  or  control  whatsoever  of  the  said  suit  so  insti- 
tuted and  prosecuted  as  aforesaid  by  the  said  James  Mehatfy,  the 
breaches  assigned  in  the  declaration  in  the  said  suit,  being  exclu- 
sively for  the  injury  by  the  said  James  Mehaffy  sustained,  and  the 
defence  by  the  said  J.  Lytle  made,  being  altogether  in  answer  to  the 
said  breaches,  and  not  to  any  sustained  by  the  said  James  Dufly  or 
H.  Haines,  or  either  of  them;  and  the  damages  assessed  being  for 
injury  done  to  the  said  James  Mehaffy  only,  and  the  recovery  re- 
sulting to  his  use  alone,  and  not  to  that  of  the  said  James  Duffy  and 
Henry  Haines,  or  either  of  them,  as  by  the  record  of  the  said  suit 
remaining  in  the  said  court  more  fully  and  at  large  appears,  and  because 
this  suit  having  been  instituted  on  the  22d  day  of  January  1829,  long 
before  the  suit  in  the  said  plea  mentioned,  as  by  the  laws  of  this 
commonwealth  the  plaintiffs,  who  sue  for  the  use  of  Henry  Haines, 
had  a  right  to  do,  in  order  to  obtain  the  effect  of  the  condition  of  the 
said  bond  so  far  as  regards  the  interest  of  the  said  James  Duffy,  they 
have  a  right  to  prosecute  the  same  to  full  and  final  effect,  so  as  to 
obtain  the  benefit  of  the  indemnity  of  the  condition  of  the  said  bond 
so  far  as  relates  to  the  interest  of  the  said  James  Duffy,  which  no 
action  of  the  said  James  Mehaffy,  on  the  said  bond  under  the  laws 
aforesaid,  could  impede  or  impair,  and  the  breaches  in  the  declara- 
tion filed,  being  entirely  for  the  injury  sustained  by  the  said  James 
Duffy,  and  the  damages  claimed  resulting  to  him,  for  the  use  of  the 
said  Henry  Haines,  the  defence  of  the  said  Joseph  Lytle,  ought  to 
be  wholly  and  entirely  in  answer  to  the  said  breaches,  and  not  to  any 
injury  done  or  to  damages  suffered  by  the  said  James  Mehaffy,  all 
of  which  the  said  plaintiffs  are  ready  to  verify;  wherefore  they  pray 
judgment  if  the  sajd  Joseph  Lytle  should  be  admitted  or  received 
against  the  record,  and  his  defence  as  aforesaid  to  the  breaches  in 
that  suit  assigned  to  plead  the  plea  of  a  former  recovery  by  him  above 
pleaded;  and  they  likewise  pray  judgment  for  their  debt  and  damages 
sustained,  so  far  as  relates  to  the  interest  of  the  said  James  Dufiy,  to 
be  awarded  to  them." 

Defendant's  rejoinder  to  this  replication,  filed  the  27th  of  Decem- 
ber 1834. 

"  And  the  said  Joseph  Lytle,  as  to  the  last  amended  replication 
of  the  said  James  DuH'y  and  James  Mehaffy,  (filed  on  the  20th  of 
December  1834)  to  the  plea  of  the  said  Joseph  Lytle,  of  a  former 
recovery,  sailh  that  the  said  James  Duffy  and  James  Mehaffy,  ought 
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not  by  reason  of  any  thing  by  them  in  that  replication  alleged  to 
have  or  maintain  their  aforesaid  action  thereof  against  him  the  said 
Joseph  Lytle,  because  he  says  that  there  is  such  a  record  as  that  set 
forth,  and  pleaded  by  him  the  said  Joseph  Lytle,  in  his  said  plea,  in 
manner  and  form,  as  the  same  is  set  forth  and  pleaded,  and  that  this 
he  is  ready  to  verify  by  the  said  record,  when  and  where,  and  in 
such  manner  as  this  honourable  court  shall  appoint" 

Plaintiff's  demurrer. 

"And  as  the  rejoinder  of  the  said  Joseph  Lytle,  filed  on  the  27th 
of  December  1834,  to  the  replication  of  the  said  plaintiffs,  made  and 
filed  on  the  20th  of  October  1834,  the  said  plaintiffs  say  that  the 
same,  and  the  matters  therein  contained  in  manner  and  form,  as  the 
same  are  above  pleaded  and  set  forth  in  said  rejoinder,  are  not  suffi- 
cient in  law  to  bar  or  preclude  them,  the  said  plaintiffs  from  having 
and  maintaining  their  aforesaid  action  thereof  against  him  the  said 
Joseph  Lytle,  and  that  they,  the  said  plaintiffs,  are  not  bound  by  the 
law  of  the  land  to  answer  the  same;  wherefore,  for  want  of  a  suffi- 
cient rejoinder  in  this  behalf,  they  the  said  plaintiffs  pray  judgment 
for  their  debt  and  damages  sustained  by  reason  of  the  several  breaches 
in  their  declaration  mentioned,  so  far  as  relates  to  the  interest  of  the 
said  James  Duffy  to  be  adjudged  to  them." 

"And  as  to  the  rejoinder  of  the  said  Joseph  Lytle,  filed  on  the 
27th  of  December  1834,  to  the  replication  of  the  said  plaintiff,  made 
and  filed  on  the  20th  of  October  1834,  the  said  plaintiffs  say  that  the 
sameand  the  matters  therein  contained  in  manner  and  form  as  the  same 
are  above  pleaded  and  set  forth  in  the  said  rejoinder,  are  not  sufficient 
in  law  to  bar  or  preclude  them,  the  said  plaintiffs,  from  having  and 
maintaining  their  aforesaid  action  thereof  against  him  the  said  Joseph 
Lytle,  and  that  they  the  said  plaintiffs  are  not  bound  by  the  law  of  the 
land  to  answer  the  same;  wherefore,  for  want  of  a  sufficient  rejoinder 
in  this  behalf  they  the  said  plaintiffs  pray  judgment  for  their  debt  and 
damages  sustained  by  reason  of  the  several  breaches  in  their  decla- 
ration mentioned  so  far  as  relates  to  the  interest  of  the  said  James 
Duffy,  to  be  adjudged  to  them.  And  the  said  plaintiffs,  according 
to  the  form  of  the  statute  in  such  cases  made  and  provided,  state  and 
show  here  to  the  court  the  following  causes  of  demurrer  to  the  said 
rejoinder,  that  is  to  say;  that  the  said  rejoinder  is  evasive,  for  it  neither 
confesses  nor  avoids,  nor  in  any  way  by  traverse  or  otherwise  denies 
the  several  matters  of  estoppel  in  the  said  replication,  (filed  on  the 
20th  of  October  1834,)  particularly  set  forth  and  specified,  to  wit: 
<  that  the  said  suit  in  the  said  plea  of  a  former  recovery  mentioned, 
was  instituted  on  the  29th  of  August  1831,  long  after  the  commence- 
ment of  this  suit  by  James  Mehaffy,  in  the  name  of  him,  the  said 
James  Mehaffy,  and  James  Duffy,  and  prosecuted  by  him  without 
any  knowledge,  participation  or  concurrence,  of  either  the  said 
James  Duffy  or  Henry  Haines,  and  without  committal  of  the  inte^ 
rest  of  either  the  said  James  Duffy  or  the  said  Henry  Haines,  the 
said  suit  being  instituted  and  prosecuted  by  the  said  James  Mehaf- 
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fy,  under  his  sole  and  only  direction  and  government  to  effectuate 
to  him  his  indemnity,  by  and  from  the  said  Joseph  Lytle,  according 
to  the  form  and  condition  of  the  said  bond  and  obligation,  declared 
upon  and  not  to  sustain  any  interest,  use,  benefit  or  purpose  whatso- 
ever, of  the  said  James  Duffy  and  Henry  Haines,  or  either  of  them;  nor 
had  they,  or  either  of  them,  any  connection,  direction,  participation, 
or  control  whatsoever,  of  the  said  suit  so  instituted  and  prosecuted 
as  aforesaid  by  the  said  James  Mehaffy,  the  breaches  assigned  in  the 
declaration  in  the  said  suit  being  exclusively  for  the  injury  by  the 
said  James  Mehaffy  sustained  and  the  defence  by  the  said  Joseph 
Lytle  made,  being  altogether  in  answer  to  the  said  breaches,  and 
not  to  any  injury  sustained  by  the  said  James  Duffy  or  Henry  Haines, 
or  either  of  them,  and  the  damages  assessed  being  for  the  injury 
done  to  the  said  James  Mehaffy  only,  and  the  recovery  resulting  to  his 
use  alone,  as  by  the  record  of  the  said  suit,  remaining  in  the  said 
court,  more  fully  and  at  large  appears,  and  not  to  that  of  the  said 
James  Duffy  and  Henry  Haines,  or  either  of  them;  and  because  this 
suit  was  instituted  on  the  22d  day  of  January  1829,  long  before  the 
suit  in  the  said  plea  mentioned,  as  by  the  laws  of  this  commonwealth 
the  plaintiffs,  who  sue  for  the  use  of  Henry  Haines  had  a  right  to 
do  in  order  to  obtain  the  effect  of  the  condition  of  the  said  bond,  so 
for  as  regards  the  interest  of  the  said  James  Duffy,  they  have  a  right 
to  prosecute  the  same  to  full  and  final  effect,  so  as  to  obtain  the  benefit 
of  the  indemnity  of  the  condition  of  the  said  bond  so  far  as  relatesto  the 
interest  of  the  said  James  Duffy,  which  no  action  of  the  said  James 
Mehaffy,  on  said  bond,  under  the  laws  aforesaid,  could  impede  or  im- 
pair; and  the  breaches  in  the  declaration  filed  being  entirely  for  the 
injury  sustained  by  the  said  James  Duffy,  and  the  damages  claimed 
resulting  to  him  for  the  use  of  the  said  Henry  Haines,  the  defence  of 
the  said  Joseph  Lytle  ought  to  be  wholly  and  entirely  in  answer  to  the 
said  breaches,  and  not  to  any  injury  done  to,  or  damage  suffered  by 
the  said  James  Mehaffy,'  none  of  which  said  several  matters  of  estop- 
pel are  by  the  said  rejoinder  confessed  and  avoided  or  in  any  way 
by  traverse  or  otherwise  denied,  but  wholly  evaded  and  left  unan- 
swered. And  the  said  rejoinder  is  informal  and  insufficient,  because 
it  merely  re-affirms  the  matters  in  the  plea  of  a  former  recovery, 
pleaded  by  the  said  Joseph  Lytle  on  the  4th  of  September  1833,  all 
of  which  matters  were,  by  the  replication  thereto  filed  on  the  20th 
of  October  1834,  confessed  and  avoided,  and  the  said  plea  in  all  its 
parts  fully  answered  by  way -of  estoppel  and  the  judgment  of  the 
court  prayed  whether  the  said  Joseph  Lytle  should  be  admitted  or 
received  against  the  record,  and  his  defence  as  aforesaid  to  the 
breaches  in  that  suit  assigned  to  plead  the  plea  of  a  former  recovery, 
by  him  so  as  aforesaid  pleaded  ;  also  that  the  said  rejoinder  is  in 
other  respects  uncertain,  informal  and  insufficient;  wherefore,  for 
want  of  a  sufficient  rejoinder  in  this  behalf  they,  the  said  plaintiffs, 
pray  judgment  for  their  debt  and  damages  sustained  by  reason  of  the 
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several  breaches  in  their  declaration  mentioned,  so  far  as  relates  to 
the  interest  of  the  said  James  Duffy,  to  be  adjudged  to  them." 

Opinion  of  the  Court  below,  Hayes,  President.  This  action  was 
brought  on  a  bond  of  indemnity  given  to  James  Duffy  and  James 
Mehaffy,  by  a  certain  John  Pedan,  now  deceased,  and  the  defendant, 
Joseph  Lytle,  in  the  sum  of  7233  dollars  41  cents.  It  was  brought 
to  the  February  term  1829.  No.  55. 

The  bond  is  set  forth  in  the  declaration,  together  with  the  condi- 
tion and  the  breaches  of  the  condition  by  which  the  obligation  was 
forfeited,  as  well  as  the  general  breach;  which  is  that  the  said  Joseph 
Lytle,  although  often  requested,  &c.,  the  said  sum  of  7233  dollars 
41  cents,  or  any  part  thereof,  hath  not  paid,  &c.,  but  refused,  &c.,  to 
the  damage  of  them,  the  said  James  Mehaffy  and  James  Duffy,  who 
sue  for  the  use  of  Henry  Haines,  Jun.,  so  far  as  relates  to  the  inter- 
est of  the  said  James  Duffy  in  said  bond  of  indemnity,  7233  dol- 
lars 41  cents,  &c. 

Among  the  pleas  pleaded,  is  one  of  a  former  recovery,  that  the 
said  James  Duffy  and  James  Mehaffy,  heretofore,  to  wit:  in  the 
term  of  September  1831,  No.  28,  in  the  district  court,  impleaded 
the  said  Joseph  Lytle,  who  survived  John  Pedan,  in  a  certain  plea 
in  debt  of  7233  dollars  41  cents,  in  which  such  proceedings  were 
had,  that  at  the  April  term  1833,  of  the  circuit  court,  into  which  the 
action  was  removed,  the  said  James  Duffy  and  James  Mehaffy  re- 
covered, in  the  said  accion  and  plea  against  the  said  Joseph  Lytle  by 
the  consideration  of  the  same  court,  the  sum  of  7233  dollars  41 
cents  debt,  and  2919  dollars  53  cents  damages  with  6  cents  costs; 
and  the  judgment  of  the  said  circuit  court  being  removed  by  ap- 
peal, was  affirmed  in  the  supreme  court.  The  said  Joseph  Lytle 
further  averred,  that  the  said  writing  obligatory,  specified  in  the  re- 
cord of  the  judgment  of  recovery  in  the  said  circuit  and  supreme 
courts,  whereby  the  said  James  Duffy  and  James  Mehaffy  recovered 
the  said  debt,  damages  and  costs,  in  form  aforesaid,  and  the  said 
writing  obligatory  now  here  into  court,  brought,  by  the  sa;d  James 
Duffy  and  James  Mehaffy,  is  one  and  the  same  writing  obligatory, 
and  not  other  or  different.  Wherefore,  since  the  said  James  Duffy 
and  James  Mehaffy,  have  long  since,  in  form  aforesaid,  recovered 
the  said  debt  by  them  now  demanded,  the  said  Joseph  Lytle  prays 
judgment,  if  the  said  James  Duffy  and  James  Mehaffy,  (the  record 
of  the  said  judgment  and  recovery  still  being  in  all  things  in  full 
force  and  effect,)  ought  to  have  their  said  action  thereof  against 
him. 

To  this  plea  the  plaintiffs  replied  that  the  action  mentioned  in  the 
plea,  was  instituted  on  the  29th  of  August  1831,  long  after  the  com- 
mencement of  this  suit,  by  James  Mehaffy,  and  prosecuted  by  him 
without  any  knowledge,  participation  or  concurrence,  of  either  the 
said  James  Duffy  or  the  said  Henry  Haines,  Jun..  under  his,  James 
Mehaffy's,  sole  direction,  to  effectuate  to  him  his  indemnity,  by  and 
from  the  said  Joseph  Lytle,  according  to  the  form  and  condition  of 
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the  said  bond  and  obligation  declared  upon:  that  the  breaches  as- 
signed in  the  declaration,  were  exclusively  for  the  injury  by  the  said 
James  Mehaffy  sustained,  and  the  defence  by  the  said  Joseph  Lytle 
made,  being  altogether  in  answer  to  the  said  breaches  and  not  to  any 
injury  sustained  by  the  said  James  Duffy  or  Henry  Haines,  Jim.,  or 
either  of  them;  and  the  damages  assessed  being  for  the  injury  done 
to  the  said  James  Mehaffy  only,  and  the  recovery  resulting  to  his 
use  alone,  &c. 

The  defendant  rejoined,  simply  re-affirming  the  existence  of  the 
record  set  forth  in  his  plea,  and  tendering  himself  ready  to  verify 
the  same,  when  and  where,  and  in  such  manner  as  the  court  should 
direct. 

To  this  rejoinder  the  plaintiffs  demurred, 

1.  As  insufficient  in  law. 

2.  As  evasive — that  it  neither  confesses,  avoids,  nor  in  any  way, 
by  traverse  or  otherwise,  denies  the  several  matters  of  estoppel  in 
the  replication,  particularly  set  forth  and  specified,  to  wit:  "  that  the 
said  suit  in  the  said  plea,"  &c. 

3.  As  informal  and  insufficient,  because  it  merely  re-affirms  the 
matters  in  the  plea  of  former  recovery,  pleaded  by  the  said  Joseph 
Lytle,  all  of  which  matters  were   confessed  and  avoided  by  the 
plaintiff's  replication,  and  the  said  plea  in  all  its  parts,  fully  an- 
swered by  way  of  estoppel,  and  the  judgment  of  the  court,  prayed 
whether   the   said   Joseph  Lytle  should   be   admitted  or  received 
against  the  record,  and  his  defence  as  aforesaid,  to  the  breaches  in 
that  suit  assigned,  to  plead  the  plea  of  a  former  recovery  by  him, 
so  as  aforesaid  pleaded. 

The  question  raised  by  this  demurrer  is  whether  the  judgment 
and  verdict  recovered  in  the  action  set  forth  in  the  defendant's  plea 
of  former  recovery  constitutes  a  good  bar  to  the  present  action? 

Let  it  be  premised  that  this  is  not  a  question  upon  a  former  or 
another  action  pending  for  the  same  cause,  but  it  is  exceptio  rei  ju- 
dicatse;  and,  therefore,  the  fact  that  the  action  in  which  the  alleged 
former  recovery  was  had,  was  commenced  after  the  present  action 
was  instituted  is  immaterial. 

Let  it  also  be  premised  that  the  cause  of  action  here,  as  well  as  in 
the  action  mentioned  in  the  plea,  is  the  obligation  in  the  bond  of 
indemnity. 

The  judgment  recovered  in  that  action  was  the  full  amount  of 
the  debt  specified  in  the  obligation.  This  was  the  sum  declared  for, 
and  by  that  judgment  the  obligation  of  the  bond  was  extinguished. 

There  are  then  two  grounds  on  which  this  plea  is  sustainable. 

1.  The  cause  of  action  being  the  same  in  both  suits.    Nemo  debet 
bis  vexari  pro  eadem  causa. 

2.  The  obligation,  being  extinguished  by  the  judgment,  cannot 
support  the  present  action. 

The  statute  eighth  and  ninth,  Wm  3,  c.  9,  sect.  8,  provided  a  remedy 
for  cases  of  this  description,  enacting  that  in  all  actions  which  shall 
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be  commenced  or  prosecuted  upon  any  bond  or  bonds,  or  upon  penal 
sum  for  non-performance  of  any  covenants,  or  agreements  in  any  in- 
denture, deed,  or  writing  contained,  the  plaintiff  or  plaintiffs  may 
assign  as  many  breaches  as  he  or  they  shall  think  fit;  and  the  jury 
upon  trial  of  such  action  or  actions  shall  and  may  assess  not  only 
such  damages  and  costs  of  suit,  as  have  heretofore  been  usually  done 
in  such  cases,  but  also  damages  of  such  breaches  so  to  be  assigned  as 
the  plaintiff  upon  the  trial  of  the  issues  shall  prove  to  have  been 
broken,  and  that  the  like  judgment  shall  be  entered  on  such  verdict 
as  heretofore  has  been  usually  done  in  such  like  actions;  and  if 
the  money  be  paid  in  satisfaction  of  such  damages  before  exe- 
cution, then  execution  to  be  stayed  by  entry  on  the  record,  "  Or  if 
by  reason  of  an  execution  executed,  the  plaintiff  or  plaintiffs  or  his 
or  their  executors  or  administrators  shall  be  fully  paid  or  satisfied, 
all  such  damages  so  to  be  assessed  together  with  his  or  their  costs 
of  suit,  and  all  reasonable  charges  or  expenses  'for  executing  the 
said  execution.  The  body,  lands  or  goods  of  the  defendant,  shall 
be  thereupon  forthwith  discharged  from  the  said  execution,  which 
shall  likewise  be  entered  upon  record;  but  notwithstanding  in  each 
case  judgment  shall  remain,  continue  and  be  as  a  further  security  to 
answer  the  plaintiff  or  plaintiffs,  and  his  or  their  executors  and  ad- 
ministrators, such  damages  as  shall  or  may  be  sustained  for  further 
breach  of  any  covenant  or  covenants  in  the  same  indenture,  deed  or 
writing  contained,  upon  which  the  plaintiff  or  plaintiffs  may  have  a 
scire  facias  upon  the  said  judgment  against  the  defendant,  or  against 
his  heirs,  &c.,  suggesting  other  breaches  of  the  said  covenants  or 
agreements,  and  to  summon  him  or  them  respectively,  &c.,  upon, 
which  there  shall  be  the  like  proceedings  as  was  in  the  action  of 
debt  upon  the  said  bond  or  obligation  for  assessing  of  damages  upon 
trial  of  issue  joined  upon  such  breaches,  &c. 

It  was  under  this  statute,  that  the  plaintiffs  in  both  these  actions 
have  proceeded.  The  narrs  which  are  in  each  case  reddendo  singula 
singulis,  the  same  refer  to  the  statute  as  authority  for  assigning  the 
breaches.  But  the  statute  so  far  from  granting  the  privilege  or  au- 
thority of  several  and  distinct  recoveries  for  the  same  cause  of  action, 
expressly  provides  for  a  course  of  proceeding  which  makes  our 
judgment  sufficient  to  answer  every  repeated  complaint  springing 
from  a  breach  of  the  condition. 

The  judgment  is  made  cautionary,  and  breaches  are  from  time  to 
time,  to  be  assigned  by  the  plaintiff,  by  a  scire  facias  to  be  issued 
thereon.  The  only  change  which  the  statute  contemplated  in  the 
allowed  and  usual  proceeding  at  common  law,  was  in  the  assignment 
of  breaches,  in  order  that  the  plaintiff,  in  obtaining  judgment  might 
at  the  same  time,  and  at  any  future  times,  receive  such  compensa- 
tion in  damages  as  the  violation  of  the  condition  or  covenant  would 
justly  entitle  him  to. 

The  jury  was  authorised  and  required  to  assess  not  only  such  da- 
mages and  costs  of  suit  as  have  been  heretofore  usually  done  in  such 
v. — R 
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cases,  i.  e.,  on  the  general  breach  of  the  obligation;  but  also  damages 
of  such  of  the  said  breaches  so  to  be  assigned  as  the  plaintiff  upon 
the  trial,  &c.,  shall  prove  to  have  been  broken.  And  the  like  judg- 
ment shall  be  entered  on  such  verdict  as  heretofore  has  been  usually 
done  in  such  like  actions. 

There  was,  therefore,  to  be  a  regular  verdict  and  judgment  (where, 
for  instance,  the  suit  was  brought  on  a  bond)  for  the  amount  of  the 
penalty  or  sum  contained  in  the  obligation,  being  for  so  much  debt 
with  so  much  damages  and  costs,  and  then  also  (and  this  was  the  pe- 
culiar improvement  of  the  statute)  so  much  in  damages  for  the  spe- 
cial conditions  broken. 

The  narrs,  in  these  cases,  have  pursued  the  course  evidently 
marked  out  by  the  statute.  The  count  is  on  the  bond  or  obligation 
and  the  breach  of  the  declaration  is  stated  to  be  in  the  neglect  and 
refusal  to  pay  the  sum  in  the  obligation  mentioned.  For  that  sum 
judgment  was  rendered;  and  the  legal  action  on  the  bond  is  just  as 
complete,  at  all  points,  as  if  there  had  been  no  condition  to  the  ob- 
ligation. 

It  is  clear  then  that  the  replication  to  the  plea  of  former  recovery 
cannot  be  sustained.  For  though  it  be,  and  is  true,  that  the  recovery 
pleaded  was  in  a  suit  prosecuted  by  James  Mehaffy,  to  recover  an 
indemnity  for  the  losses  which  he  had  suffered,  yet  with  reference 
to  the  main  proceeding,  the  action  itself,  James  Duffy  was  a  co-plain- 
tiff, and  with  James  Mehaffy,  recovered  a  judgment  for  the  full 
amount  of  the  obligation  given  to  them  jointly. 

As  to  the  recovery  of  damages  for  the  breaches  of  condition  as- 
signed, that  is  an  incidental  proceeding,  and  since  the  judgment  by 
force  of  the  statute,  remained,  continued,  and  was  as  a  further  secu- 
rity to  answer  to  the  plaintiff  or  plaintiffs,  such  damages  as  might  be 
sustained  for  further  or  other  breaches,  &c.,  I  cannot  perceive  why 
the  plaintiff,  James  Duffy,  to  the  use  of  Henry  Haines,  Jun.,  might 
not  avail  himself  thereof,  in  order  to  receive  his  several  and  distinct 
damages. 

Let  judgment  on  the  demurrer  be  entered  for  the  defendant. 

Error  assigned. 

The  court  erred  in  rendering  judgment  upon  the  demurrer  in  fa- 
vour of  the  defendant;  by  the  law  of  the  land  the  judgment  should 
have  been  in  favour  of  the  plaintiffs. 

The  cause  was  submitted  to  this  court  without  argument. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — According  to  the  course  of  the  common  law,  no 
rule  seems  to  be  better  established,  than  that  but  one  judgment  can 
be  had  on  the  same  bond  against  the  same  party.  To  this  we  have 
some  exceptions  created  by  statute,  as  in  the  case  of  the  official  bonds 
required  to  be  given  by  sheriffs,  constables,  coroners,  &c.  It  cannot 
be  said,  however,  that  there  is  any  statute  changing  the  rule  of  the 
common  law  in  this  respect,  as  regards  the  bond  in  question.  The 
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statute  of  eighth  and  ninth  Wm  3,  c.  1 1,  sec.  8,  is,  to  be  sure,  applica- 
ble to  it,  but  then  that  statute  does  not  sanction  or  authorise  the 
bringing  of  two  suits  and  the  recovery  of  two  judgments.  It  was 
passed  for  the  purpose  of  relieving  the  obligor  from  the  payment  of 
the  penalty,  upon  his  failing  to  comply  with  the  condition  of  the 
bond,  where  the  damages  actually  sustained  by  reason  thereof  fell 
short  of  the  amount  of  the  penalty;  and  to  prescribe  a  mode  where- 
by the  damages  sustained  might  be  assessed  and  levied  as  often  as 
breaches  of  the  condition  should  happen  to  be  committed.  The  suit, 
in  the  first  instance,  is  commenced  upon  such  bond  in  the  same 
manner  since  the  passage  of  the  statute,  that  it  was  before;  and  the 
plaintiff  upon  showing  a  breach  of  its  condition  is  entitled  to  a  judg- 
ment for  the  whole  amount  of  the  penalty.  The  words  of  the  sta- 
tute, as  to  this,  are,  "the  like  judgment  shall  be  entered;"  but  the 
jury  trying  the  issue,  in  case  one  be  joined,  are  required  to  assess 
the  damages  for  such  breaches  of  the  condition,  as  the  plaintiff  upon 
the  trial  shall  prove  to  have  been  broken;  or  if  the  judgment  shall 
be  given  for  the  plaintiff  on  demurrer,  by  confession  or  nil  dicit, 
the  damages  are  to  be  assessed  by  a  jury  under  a  writ  of  inquiry 
of  damages  sued  out  thereon:  And  beyond  the  amount  of  the  da- 
mages thus  assessed  and  the  costs,  the  plaintiff  is  not  allowed  to  levy 
by  execution  upon  his  judgment.  The  judgment,  however,  is  still 
to  remain  in  full  force,  notwithstanding  the  damages  so  assessed  may 
be  paid  by  the  defendant,  or  levied  from  him  by  execution,  as  a  fur- 
ther security  to  answer  to  the  plaintiff  such  damages  as  he  may  sus- 
tain by  any  further  breach  of  the  condition  of  the  bond;  upon  which 
judgment  he  may  have  a  scire  facias  against  the  defendant  or  his 
representatives,  as  often  as  any  new  breach  shall  be  committed,  call- 
ing upon  him  or  them  to  show  cause  why  execution  should  not  be 
awarded  upon  the  judgment;  when  the  same  proceeding,  as  in  the 
action  upon  the  bond,  shall  be  had  for  assessing  of  the  damages  on 
account  of  such  new  breaches.  But  a  second  action  or  judgment 
is  not  authorised  to  be  maintained  or  had  for  the  penalty,  upon  the 
bond,  on  account  of  other  breaches,  than  those  for  which  the  judg- 
ment already  rendered  was  given.  It  is  perfectly  clear  that  if  there 
be  a  remedy  for  the  loss  occasioned  by  such  other  breaches,  it  must 
be  by  scire  facias  to  be  sued  out  upon  the  judgment  obtained.  And 
indeed  it  would  seem  that  as  the  statute  does  not  direct  any  judg- 
ment to  be  entered  for  the  damages  assessed  and  for  the  costs,  either 
in  the  case  of  a  scire  facias,  or  upon  the  return  of  an  inquisition, 
that  there  can  only  be  one  judgment,  namely,  the  old  judgment  for 
the  amount  of  the  debt,  that  is,  the  penalty  and  nominal  damages, 
merely  for  the  detention  thereof,  say  six  cents,  together  with  the 
costs  of  increase,  vide  Sergeant  Williams,  note  in  Gainsford  v.  Grif- 
fith, 1  Saund.  Rep.  58,  e.;  Hankin  v.  Broomhead,  3  Bos.  fy  Pull. 
607. 

The  circumstance  of  this  action  being  brought  upon  the  bond 
previously  to  the  one  in  which  the  judgment  was  entered,  that  has 


132  SUPREME  COURT  [Harrisburg 

[Duffy  and  Mehaffy  v.  Lytle.] 

been  pleaded  in  bar  to  the  further  maintenance  of  this,  does  not 
seem  to  furnish  a  sufficient  reason,  why  the  plea  should  not  be  held 
good:  Because,  although  the  priority  of  an  action  may  be  a  very 
good  reason,  why  a  subsequent  one  for  the  same  cause  shall  not  abate 
it,  and  why  the  first,  when  pleaded  properly,  should  abate  the 
second,  as  the  plaintiff  ought  not  to  be  permitted  to  vex  and  harass 
the  defendant  against  his  will,  with  two  actions  for  the  same  cause, 
yet  it  is  obvious,  that  it  is  not  the  priority  in  the  commencement  of 
the  one  action,  that  renders  the  judgment  obtained  therein  a  bar  to 
the  plaintiff's  obtaining  a  second  judgment  in  the  other;  but  because 
the  first  judgment,  when  given,  whether  it  be  in  the  action  com- 
menced first  or  last,  extinguishes  the  original  cause  of  action,  and 
gives  to  the  plaintiff,  in  lieu  thereof,  one  of  a  higher  order.  In- 
stead then  of  the  debt,  as  was  the  case  here,  being  founded  upon  a 
bond,  it  became  immediately  upon  the  rendition  of  the  judgment, 
though  in  the  last  action  commenced,  a  debt  of  record  that  could  be 
no  longer  controverted.  And  hence  the  defendant  could  not,  there- 
after, be  said  to  stand  indebted  to  the  plaintiffs  by  a  bond  or  specialty, 
but  by  a  judgment,  that  had  become  matter  of  record  which  could 
not  be  questioned  or  denied.  Under  this  view  we  think  the  judg- 
ment of  the  district  court  right. 
Judgment  affirmed. 


Eyster's  Estate. 

Letters  of  administration  cum  testamento  annexo  can  only  be  granted  by  the  register 
of  the  county  where  the  will  was  proved  and  letters  testamentary  granted. 

APPEAL  from  the  decree  of  the  register's  court  of  York  county, 
confirming  the  decree  of  the  register  granting  letters  of  administra- 
tion to  Andrew  Flickinger,  with  the  will  of  Daniel  Eyster  deceased. 

On  the  13th  of  September  1798,  Daniel  Eyster,  the  testator,  died 
at  his  residence  on  a  farm  situate  in  township,  Adams 

county,  then  a  part  of  York  county. 

On  the  17th  of  September  1798,  a  caveat  was  entered  against  the 
probate  of  his  will. 

On  the  4th  of  October  1798,  the  register  of  York  county  directed 
an  issue  of  devisavit  vel  non,  to  the  court  of  common  pleas,  and 
granted  letters  of  administration  of  the  estate  of  decedent,  pendente 
lite. 

On  the  22d  of  January  1800,  the  act  of  assembly  was  passed  by 
which  Adams  county  was  formed  out  of  part  of  York  county. 

The  said  issue  was  transferred  to  the  circuit  court  of  York  county, 
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where,  on  the  23d  of  April  1803,  a  jury  established  certain  papers 
as  the  will  of  decedent:  the  verdict  and  proceedings  of  the  circuit 
court  were  recorded  by  the  register  of  York  county,  and  on  the  2d 
day  of  November  1807,  he  issued  letters  testamentary  thereon  to 
Elizabeth  Eyster,  surviving  executrix,  to  whom  the  whole  estate 
was  given  for  life,  by  the  will,  which  also  directs  the  lands  to  be 
sold  if  not  accepted  by  his  sons. 

On  the  27th  day  of  August  1835,  the  death  of  said  executrix  be- 
ing suggested  to  the  register  of  York  county,  he  granted  letters  of 
administration  with  the  will  of  D.  Eyster  annexed,  to  Andrew 
Flickinger,  the  lands  of  testator  being  not  yet  disposed  of.  An  ap- 
peal was  taken  to  the  register's  court  where  these  letters  were  con- 
firmed, and  now,  by  an  appeal  from  that  decree,  the  matter  is  brought 
to  the  supreme  court. 

It  is  alleged  for  error,  that  the  register  of  York  county  had  no 
authority  to  grant  letters  of  administration  on  this  estate  to  A.  Flick- 
inger at  the  time  he  did. 

Evans,  for  appellant,  cited  4  Dall.  L.  532,  533,  sect.  4;  Jlct  of 
the  15th  of  March  1832,  sect.  5,  Pamph.  L.  135;  1  Crunch  259. 

Barnitz,  contra,  stopped  by  the  court. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — In  England  the  administration  of  a  decedent's  ef- 
fects belongs  to  the  chief  executive  magistrate  as  the  parens  patriae; 
and  derivatively  to  the  archbishops  and  diocesans  deputed  by  him, 
with  jurisdiction  restricted  respectively  to  the  province  or  diocess, 
and  determinable  by  the  situs  of  the  assets.  The  existence  of  bona 
notabilia  in  more  than  one  diocess,  requires  administration  to  be 
granted  by  the  archbishop  as  the  common  ecclesiastical  superior  of 
the  diocesans,  and  when  in  each  of  the  two  archiepiscopal  provinces, 
it  requires  a  separate  administration  in  each.  So  stood  the  English 
law  in  1705,  when  the  legislature,  in  fulfilment  of  the  fourth  section 
of  the  charter  to  William  Penn,  directed  the  governor  to  appoint  a 
register-general,  with  an  office  fixed  in  Philadelphia,  and  direction 
to  constitute  a  deputy  with  the  like  powers  in  each  county.  This 
pretty  close  imitation  of  the  English  plan  continued  in  use,  with  few 
alterations  or  additions,  till  March  1777,  when,  in  accordance  with 
the  thirty-fourth  section  of  the  constitution  of  the  preceding  year 
(repeated  article  five,  section  eleven  of  the  present  constitution)  the 
legislature  abolished  the  office  of  register-general,  and  directed  a  re- 
gister to  be  appointed  in  each  county,  to  be  subordinate  to  no  other 
of  the  class;  and  so  stands  the  matter  at  the  present  day.  The  juris- 
diction of  this  officer  is,  of  course,  restricted  to  the  county;  but  as 
only  one  administration  is  grantable  any  where,  the  authority  de- 
rived from  his  power  extends,  by  necessat  y  consequence,  over  the 
state.  The  principal  departure  from  the  English  system,  observable 
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in  this,  is  that  the  question  of  jurisdiction  is  determinate,  in  the 
case  of  an  inhabitant,  by  the  domicil;  and  in  the  case  of  a  stranger, 
by  the  situs  of  the  assets.  But  the  jurisdiction,  when  determined, 
is  exclusive;  and  the  administration  granted  by  virtue  of  it,  is  entire. 
An  administration  cle  bonis  non,  is  but  a  continuance  of  the  original 
administration  by  another  hand,  and  under  a  separate  responsibility, 
but  by  the  same  authority.  All  acts  done  by  virtue  of  it,  and  all 
accounts  rendered  of  them,  are  parts  of  a  whole.  Administration 
once  begun,  is  therefore  essentially  local  and  exclusive  in  its  pro- 
gress and  completion.  It  is  peculiarly  so  where  it  is  to  be  pursuant 
to  a  will,  which  enters,  as  a  constituent  part,  into  the  letters  testa- 
mentary for  direction  of  the  administrator.  The  officer  who  has 
jurisdiction  of  probate,  must  necessarily  have  exclusive  jurisdiction 
of  granting  administration  in  order  to  control  the  exercise  of  it  while 
the  question  of  probate  may  be  depending.  Even  where  the  exist- 
ence of  a  will  is  not  pretended,  the  statutory  inhibition  of  separate 
administration  in  different  counties,  might  be  evaded  if  it  were 
grantable  any  where  but  in  a  definite  place.  The  domicil  of  the 
testator  here,  was  in  York  county;  and  it  is  immaterial  that  the  sub- 
sequent erection  of  Adams  out  of  a  part  of  York,  has  changed  the 
political  relations  of  the  spot.  The  act  which  erected  Adams,  has 
no  provision  specially  applicable  to  the  case;  and  the  administration 
of  the  will  having  been  begun  in  the  parent  county,  must  be  com- 
pleted there.  The  grant  was  therefore  proper. 
Decree  affirmed. 


Ege  against  Ege. 

Upon  a  lease  for  a  term  of  years  which  contains  a  covenant  by  the  lessee  to  pay  the 
rent  in  discharge  of  the  debts  of  the  lessor,  he  has  no  right  of  distress  for  rent  in  arrear. 

If  a  lessee  for  years  assign  his  whole  term,  reserving  a  rent,  without  a  special  clause 
of  distress,  he  cannot  distrain  for  the  rent  so  reserved.  But  if  the  lease  be  from  year  to 
year,  and  he  assign  only  part  of  the  term,  he  may  distrain,  or  have  any  other  legal 
remedy  to  enable  him  to  collect  his  rent. 

A  stipulation  in  a  lease  for  the  payment  of  a  rent  of  7000  dollars,  or  6000  dollars 
upon  a  specified  contingency,  is  sufficiently  certain  to  entitle  the  landlord  to  the  remedy 
by  distress. 

Upon  a  sale  by  the  sheriff  of  the  goods  of  a  tenant  upon  an  execution,  the  landlord  is 
entitled  to  have  out  of  the  proceeds  of  the  sale  one  year's  rent,  if  so  much  be  due,  of  the 
year's  rent  in  which  the  sale  was  made,  or  the  preceding  year. 

The  landlord  will  be  entitled  to  one  year's  rent,  if  he  give  notice  to  the  sheriff  at  any 
time  before  he  pays  over  the  money  made  upon  his  execution. 

ERROR  to  the  common  pleas  of  Cumberland  county. 

George  Ege  against  Peter  Ege.  Issues  directed  by  the  court  of 
common  pleas  to  try  the  right  of  the  respective  claimants  to  the  pro- 
ceeds of  the  sale  of  the  personal  estate  of  John  M.  Woodburn,  sold 
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by  the  sheriff  upon  executions.     The  facts  which  gave  rise  to  the 
questions  of  law  determined  were  these : 

George  Ege,  being  the  owner  of  Mount  Holly  Iron  Works  estate, 
leased  the  same  by  the  following  agreement: 

"Article  of  agreement  made  and  finally  concluded  this  28th  day 
of  July  1831,  by  and  between  George  Ege,  of  South  Middleton 
township,  and  Peter  Ege,  of  Dickison  township,  Witnesseth  that  the 
said  George  Ege,  for  and  in  consideration  of  the  covenants  and 
agreements  to  be  kept  and  performed  by  the  said  Peter  Ege,  on  his 
part,  and  which  will  be  hereinafter  stipulated,  hath  this  day  leased 
and  demised  to  the  said  Peter  Ege,  for  and  during  the  term  of  five 
years  from  and  after  the  1st  day  of  November  next, '  Mount  Holly 
Iron  Works,'  and  all  the  lands  and  rights  of  every  kind  whatsoever 
which  are  now  attached  to  or  belong  to  the  said  estate  and  which 
are  necessary  to  the  full  enjoyment  thereof,  in  the  business  of  mak- 
ing iron  with  the  furnace  and  forge,  and  in  the  occupation  of  all  the 
other  buildings  and  works  thereto  in  any  manner  attached,  hereby 
giving  and  granting  to  the  said  Peter  Ege  full  privilege  of  cutting 
and  coaling  timber  at  such  places  and  at  such  times  as  he  may  deem 
convenient,  proper  and  necessary  for  keeping  the  said  forge  and 
furnace  in  operation,  and  which  is  consistent  with  the  nature  and 
situation  of  the  estate.  In  consideration  whereof,  the  said  Peter 
Ege  doth  on  his  part  covenant  and  agree  to  pay  to  the  said  George 
Ege  the  annual  rent  or  sum  of  7000  dollars,  to  be  paid  in  the  man- 
ner and  for  the  purposes  hereinafter  mentioned  and  agreed  upon. 
It  is  agreed  between  the  parties  that  the  said  Peter  Ege  shall  have 
the  possession  of  the  entire  estate  immediately,  for  all  the  purposes 
of  putting  the  furnace,  forge,  mill  and  works  in  such  repair  as  will 
enable  him  to  enjoy  the  same  during  his  said  term,  to  the  extent  of 
their  ability  to  operate,  and  consistently  with  the  interest  of  the  now 
contracting  parties,  the  expense  of  which  repairs  is  to  be  credited  to 
the  said  Peter  Ege  out  of  the  rent,  all  other  repairs  during  the  said 
term  to  be  at  the  expense  of  the  said  Peter  Ege.  It  is  also  agreed 
that  the  said  Peter  Ege  shall,  from  time  to  time,  as  the  rent  becomes 
due,  appropriate  the  same  to  the  payment  of  the  just  debts  of  the 
said  George  Ege;  and  if  it  shall  become  necessary  to  pay  any  of  the 
said  debts,  or  to  assume  the  responsibility  of  paying  the  same  in 
anticipation  of  the  said  rent,  then  the  parties  hereto  agree  that  it 
shall  be  so  done.  The  said  Peter  Ege  doth  further  covenant  that 
he  will  manage,  or  cause  to  be  managed,  the  Mount  Holly  estate 
after  the  manner  of  a  good  iron  master,  and  the  said  George  Ege 
doth  agree,  that  if  at  the  end  of  the  said  term  of  five  years  it  shall 
not  manifestly  appear,  and  by  the  admission  of  the  said  Peter  Ege, 
that  the  said  works  have  cleared  beyond  all  expenses  of  construct- 
ing the  same,  the  annual  sum  of  12,000  dollars,  that  then,  and  in  that 
case,  the  rent  to  be  paid  by  the  said  Peter  Ege  shall  be  and  is  here- 
by fixed  at  the  sum  of  6000  dollars. 

"  If  at  the  approach  of  the  termination  of  the  said  term  of  five  years 
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it  shall  be  the  wish  of  the  said  George  Ege  to  prepare  stock 
and  make  other  arrangements  to  conduct  and  carry  on  the  .works 
himself,  when  the  term  is  ended,  he  shall  be  permitted  so  to  do, 
Provided  it  shall  be  so  done  as  not  to  interfere  with  the  manage- 
ment under  the  direction  of  the  said  Peter  Ege;  and  if  the  furnace 
shall  be  in  blast  when  the  said  term  is  ended,  the  last  year  thereof 
shall  be  extended  to  a  time  when,  by  ordinary  good  management, 
the  same  should  blow  out;  provided  that  such  extension  shall  not 
exceed  three  months,  when  the  said  term  shall  be  ended.  George 
Ege  shall  then  take  the  stock  then  on  hand  at  a  fair  valuation." 

After  the  execution  of  this  lease,  Peter  Ege  agreed  to  lease  the 
same  works  to  John  M.  Woodburn,  the  terms  of  which  only  ap- 
peared from  the  parol  testimony  of  Joseph  A.  Ege,  which  was  as 
follows : 

Joseph  A.  Ege,  sworn.  The  works  were  leased  on  the  31st  of 
July  1831,  from  George  to  Peter  Ege;  I  moved  to  Holly  the  15th 
of  August  1831,  to  carry  on  the  works  for  Peter  Ege;  three  days 
after  that  my  brother  George  died.  I  had  then  to  leave  Holly 
works  and  come  home  to  Pine  Grove.  On  the  21st  of  August,  as 
near  as  I  can  recollect,  I  had  a  conversation  with  J.  M.  Woodburn. 
I  wished  to  give  up  the  works  to  Captain  Ege,  as  our  designs  were 
deranged.  On  the  27th  August,  J.  M.  Woodburn  came  to  Pine 
Grove,  and  on  that  day  and  Monday  following,  the  agreement  was 
entered  into,  that  he  was  to  go  to  Holly  as  a  renter  from  Peter  Ege. 
He  was  to  take  the  works  on  the  same  terms  that  Peter  was  finally 
to  pay,  and  to  pay  it  to  Peter  Ege.  I  advised  J.  M.  Woodburn  of 
the  weight  of  the  matter,  and  told  him  if  he  thought  he  could  not 
go  through,  not  to  undertake  it.  He  wanted  me  as  a  partner;  again 
talked  to  G.  W.  Woodburn;  he  at  length  determined  to  have  no 
partner.  He  said  he  would  try  it  a  year  at  all  events.  On  the  7th 
of  September,  I  commenced  moving  from  Holly.  I  went  the  17th 
of  September.  J.  M.  Woodburn  came  there  the  16th  or  17th.  I 
had  to  stay  till  he  came.  He  remained  in  possession,  under  his  con- 
tract, till  the  sale  of  his  property,  which  is  the  occasion  of  the  pre- 
sent suit.  There  was  no  written  lease.  It  was  neglected. 

J.  M.  Woodburn  went  into  possession  of  the  estate,  and  continued 
to  carry  on  the  business  until  the  23d  of  March  1835,  when  his  per- 
sonal property  there  was  all  sold  by  the  sheriff  upon  several  execu- 
tions, which  had  issued  to  August  and  November  terms  1834,  and 
January  and  April  terms  1835.  The  property  sold  for  4191  dollars 
78  cents.  On  the  17th  of  March  1835,  Peter  Ege,  as  landlord  of 
J.  M.  Woodburn,  gave  notice  to  the  sheriff  that  he  claimed  one 
year's  rent  out  of  the  proceeds  of  the  sale.  Previously  to  the  day 
of  sale,  George  Ege  issued  a  landlord's  warrant  against  Peter  Ege, 
and  distrained  the  property  of  J.  M.  Woodburn  on  the  premises,  by 
virtue  of  which  he  claimed  the  proceeds  of  sale  of  the  property  for 
the  rent  due  by  Peter  Ege  to  him.  The  execution  creditors  claimed 
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it  by  virtue  of  their  levies  and  sale  of  the  property.  There  were 
two  issues,  in  one  of  which  Peter  Ege  was  the  claimant,  and  in  the 
other  the  execution  creditors. 

The  court,  in  the  first  issue,  charged  the  jury,  that  as  by  the  terms 
of  the  lease  the  rent  was  not  payable  to  George  Ege,  but  to  his  cre- 
ditors, and  as  Peter  Ege  had  the  right  of  appropriating  the  same, 
George  Ege  could  not  have  distrained  for  the  rent,  nor  served  notice 
on  the  sheriff,  and  claimed  the  money.  The  jury  found  against 
George  Ege,  and  for  defendant,  Peter  Ege,  in  this  first  issue. 

In  the  issue  by  the  execution  creditors,  their  counsel  put  the  fol- 
lowing points  to  the  court: 

1.  The  rent  due  from  J.  M.  Woodburn  to  Peter  Ege,  was  to  be 
on  the  same  terms,  and  paid  in  the  same  way,  as  that  due  from  Peter 
to  George  by  the  lease  of  the  28th  of  July  1831.     The  court  say, 
"  this  is  a  fact  to  be  determined  from  the  evidence  by  the  jury ;"  as  I 
understand  the  testimony,  it  is  the  other  way. 

2.  The  rent  was  uncertain  in  amount  when  the  levy  was  made, 
and  could  not  be  distrained  for  nor  recovered  in  this  issue.     That 
P.  Ege  alleged  in  his  specification,  in  the  other  issue,  that  the  rent 
was  uncertain  and  not  payable  to  the  end  of  the  term. 

3.  That  as  against  the  execution  creditors  upon  executions  issued 
to  January  term  1835,  this  claim  for  rent,  if  available  at  all,  is  only 
available  from  the  1st  of  November  1835,  until  the  time  the  levy 
was  made. 

4.  That  the  notice  of  Peter  Ege  to  the  sheriff  was  given  too  late, 
being  after  the  return  day  of  the  execution. 

5.  That  George  Ege  is  the  only  landlord  under  the  act  of  1772, 
entitled  to  recover  in  this  case. 

6.  Peter  Ege  having  alleged  in  his  specification  filed  in  the  first 
issue  in  this  case,  that  the  rent  was  uncertain,  and  not  payable  till 
the  end  of  the  term,  and  that  Woodburn  had  rented  from  him,  for  ' 
the  same  rent,  and  on  the  same  terms,  he  is  estopped  from  denying 
the  same,  and  therefore  cannot  recover  in  this  suit. 

All  which  points  the  court  (Reed,  President)  answered  in  the 
negative.  And  verdicts  and  judgments  in  both  issues  were  rendered 
for  Peter  Ege. 

The  opinion  of  the  court  upon  the  several  points  was  assigned  for 
error. 

Knox  and  Graham,  for  plaintiffs  in  error,  contended  that  Peter 
Ege  had  not  the  right  to  distrain,  because  he  had  parted  with  his 
whole  term;  and  not  having  the  right  of  distress  he  could  not  claim 
under  a  notice;  and  cited  Litchenthaller  v.  Thompson,  13  Serg.  fy 
Rawte  157.  That  the  rent  was  uncertain,  and  therefore  there  was 
no  right  of  distress;  Co.  Litt.  142,  a;  Co.  Litt.  96,  a;  1  Salk.  262; 
4  Mod.  78;  Wells  v.  Hornish,  3  Penns.  Rep.  31;  1  Bay.  315;  Addi- 
son  347;  1  Stra.  408. 
v. — s 
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Biddle  and  Watts,  contra,  cited  Com.  on  Land,  and  Ten.;  6 
Law  Lib.  391  ;  Bradby  on  Dis.  169;  2  Stra.  787. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — II  would  be  inconsistent  with  the  nature  of  the  con- 
tract between  George  and  Peter  Ege,  that  George  Ege  should  have 
the  right  to  distrain  for  the  arrearages  of  rent.  It  is  agreed  between 
them  that  Peter  should  appropriate  the  rent,  as  it  became  due,  to  the 
payment  of  the  debts  of  George.  He  is  also  vested  with  power  to 
pay  debts  before  ihe  rent  becomes  due,  or,  if  need  be,  to  assume  the 
responsibility  of  paying  them.  In  case  of  mismanagement,  in  rela- 
tion to  the  trust,  the  remedy  would  not  be  by  distress,  but  by  an 
action  on  the  agreement;  for  the  rent  is  not  payable  to  George,  but 
to  his  creditors,  and  the  right  of  appropriation  is  in  the  lessee,  who 
is  clothed  with  ample  power  by  the  lessor,  to  manage  the  estate, 
under  the  stipulations  in  the  lease.  As  George  Ege  has  not  the 
right  to  distrain,  neither  is  he  entitled  to  any  portion  of  the  money 
raised  by  the  sheriff's  sale,  as  is  decided  in  Litchenthaller  v.  Thomp- 
son, 13  Serg.  Sf  Rawle  157,  and  this  removes  the  objection  that 
there  are  two  landlords  who  claim  the  fund,  and  supersedes  the  ne- 
cessity of  deciding  upon  conflicting  claims  of  a  first  and  immediate 
landlord.  But  had  Peter  Ege  a  right  to  distrain  ?  This  depends 
upon  the  nature  of  the  agreement  between  him  and  the  sub-tenant. 
Was  this  a  contract  or  assignment  of  the  whole  term,  or  an  under- 
letting from  year  to  year,  with  a  reversionary  interest  in  the  lessor? 
For  if  a  lessee  for  years  assign  over  his  whole  term,  reserving  a  rent, 
without  a  special  clause  of  distress,  he  cannot  distrain  for  the  rent  so 
reserved.  Bradby  on  Distress,  1  Law  Library  68.  But  the  law 
is  otherwise,  if  this  was  a  lease  from  year  to  year.  The  nature  of 
the  lease  depends  on  parol  testimony,  which  the  court  left  to  the 
jury.  The  evidence  is  loose  and  unsatisfactory,  but  still,  we  cannot 
say  the  jury  were  wrong  in  finding  that  the  lease  was,  in  the  first 
instance,  for  one  year,  and  that  the  estate  was  held  under  the  same 
terms  and  conditions  from  year  to  year.  It  follows  that  Peter  Ege 
was  entitled  to  all  legal  means  to  enable  him  to  collect  the  rent,  by 
distress  or  otherwise,  to  comply  with  his  agreement  with  his  lessor, 
and  to  fulfil  the  engagements  with  his  creditors. 

It  is  said  that  the  rent  is  uncertain,  and  that  certainty  is  essential 
to  the  nature  of  a  rent;  that  it  must  be  certain  in  its  quantity,  ex- 
tent and  time  of  payment,  or  at  least  be  capable  of  being  reduced  to 
such  a  certainty,  and,  therefore,  that  a  rent,  reserved  after  the  rate 
of  18  pounds  a  year,  was  held  bad  for  uncertainty.  But  in  the  case 
cited,  the  contract  neither  specifies  the  amount  of  the  rent,  the  nature 
of  it,  whether  in  kind  or  money,  nor  the  periods  of  its  payment; 
in  all  these  particulars  it  differs  from  the  present  case.  The  lease  is 
for  7000  dollars  a  year,  reducible,  it  is  true,  to  6000  dollars,  in  a  cer- 
tain contingency.  The  rent  is  payable  in  money,  and  is  payable 
yearly,  for  where  the  rent  is  ascertained,  a  general  reservation  makes 
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it  payable  yearly.  Cole  v.  Sury,  Latch.  264.  Besides,  the  rent  is 
undoubtedly  certain,  to  the  amount  of  6000  dollars,  which  the  tenant 
must  pay,  at  all  events,  and  the  landlord  limits  his  claim  to  that 
sum. 

By  the  common  law,  when  an  execution  was  levied  upon  the  ten- 
ant's goods,  the  landlord  lost  his  rent,  and  could  not  enter  to  distrain, 
for  the  execution  took  place  of  all  debts,  except  specific  liens,  and 
the  goods  taken  by  the  sheriff,  being  in  custodia  legis,  could  not  be 
distrained.  For  remedy  of  this,  and  in  aid  of  the  landlord,  by  the 
statute  of  8  Jlnne,  ch.  14,  it  is  made  imperative  upon  the  sheriff,  be- 
fore he  removes  the  goods,  taken  in  execution,  to  pay  to  the  land- 
lord one  year's  rent.  But  the  act  of  the  21st  of  March  1772  directs, 
that  chattels  levied  in  execution  shall  be  subject  to  the  payment  of 
one  year's  rent  for  the  premises  on  which  they  shall  be  seized, and  that 
the  sheriff  shall,  after  the  sale  of  the  goods,  pay  to  the  landlord,  or 
other  person  empowered  to  receive  the  same,  such  rent  so  due,  and 
apply  the  overplus  thereof,  if  any,  towards  satisfying  the  debt  and 
costs.  Under  the  statute  of  Jlnne,  if  the  sheriff  removes  the  goods 
from  the  premises,  as  is  the  practice,  in  all  cases,  before  sale,  without 
having  handed  over  to  the  landlord  one  year's  rent,  he  will  be  liable 
to  an  action  on  the  case,  founded  on  the  statute.  In  order,  however, 
to  charge  him  as  a  wrongdoer,  it  has  been  held  that  the  landlord 
must  give  notice  of  his  claim,  and  the  notice  must  be  given  under  the 
statute  of  Anne,  before  the  removal  of  the  goods.  But  in  Pennsyl- 
vania, under  our  statute,  the  sheriff  is  not  estopped  from  removing 
the  goods,  and  he  is  protected,  provided  he  pays  over  to  the  land- 
lord one  year's  rent,  or  the  landlord  neglects  to  give  notice  of  his 
claim  in  proper  time.  Notice  or  knowledge  of  the  landlord's  claim 
is  not  required  for  the  protection  of  the  sheriff,  who  otherwise  may 
be  subjected  to  an  action,  on  the  statute,  without  having  any  know- 
ledge that  the  rent  is  in  arrear.  In  Mitchell's  Executors  v.  Stewart 
and  another,  13  Serg.  fy  Ruwle  295,  it  is  held,  that  a  landlord  claim- 
ing to  be  paid  his  rent  out  of  the  proceeds  of  an  execution,  is  bound 
to  give  notice  thereof,  before  the  execution  is  returned.  It  is  inti- 
mated that  the  landlord  loses  his  lien,  unless  notice  is  given  before 
the  time  the  writ  is  returnable;  but  the  case  called  for  no  such  allu- 
sion, and  the  opinion  is  founded  on  the  erroneous  assumption,  that 
the  act  was  intended  for  the  benefit  of  the  execution  creditor,  as 
well  as  the  landlord  and  the  sheriff  The  levy,  removal  and  sale  of 
the  goods,  are  notice  to  the  landlord  of  the  execution,  and  hence, 
when  he  claims  arrears  of  rent,  it  is  but  equitable  that  he  should  give 
notice  to  the  sheriff  of  his  claim,  or  at  least  that  the  sheriff  should 
have  knowledge  of  its  existence.  It  would  jeopard  the  rights  of  the 
landlord  to  fix  any  other  period  than  the  sale,  as  the  limit  of  his 
right  to  give  notice.  In  practice,  it  is  usual  to  sell  goods  taken  in 
execution,  after  the  return  clay  of  the  writ.  The  sheriff  is  directed, 
by  the  act,  to  pay  over,  after  the  sale,  one  year's  rent  to  the  land- 
lord; it  would  therefore  seem  that  alj  the  purppses  of  the  act  are 
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answered,  if  notice  is  given  at  any  time  before  the  money  is  paid 
over;  at  any  rate,  there  is  no  reason  for  confining  it  to  the  return 
day,  without  regard  to  the  sale  of  the  goods,  or  the  actual  return 
of  the  writ.  These  questions  will  only  arise  when  the  debtor  is 
insolvent,  and  but  little  mischief  can  be  apprehended  from  this  con- 
struction of  the  act  to  execution  creditors,  who  generally  levy  upon 
all  the  property  of  the  debtor.  It  is,  therefore,  of  but  little  impor- 
tance to  them,  whether  the  notice  is  given  before  the  return  of  the 
writ,  or  is  delayed  until  the  sale,  and  before  payment  of  the  money. 

We  are  also  of  the  opinion  that  the  landlord  is  entitled  to  a  whole 
year's  rent,  but  it  cannot  exceed  one  year's  rent.  This  he  is  entitled 
to  without  regard  to  the  time  the  lease  commenced,  or  the  time  of 
the  sheriff's  sale.  This  construction  has  been  repeatedly  given  to 
the  act. 

Judgment  affirmed. 


Bichel  against  Rank. 

In  the  appropriation,  by  the  court  of  common  pleas,  of  money  made  by  the  sale  of 
real  estate,  the  party  in  interest  is  entitled  to  an  issue  to  try  the  facts;  and  it  ,is  error 
to  refuse  it,  when  the  question  is  one  of  fact,  depending  chiefly  on  parol  evidence. 

APPEAL  from  the  decree  of  the  court  of  common  pleas  of  Dau- 
phin county  appropriating  the  proceeds  of  the  sale  of  jthe  real  estate 
of  David  Rank. 

During  the  trial  and  argument  of  this  case  in  the  court  below,  J. 
A.  Fisher  and  M'Clure,  counsel  for  some  of  the  creditors  of  David 
Rank,  asked  the  court  to  direct  an  issue  to  try  the  facts  involved  in 
the  case,  which  the  court  refused  on  the  ground  that  the  necessity 
for  it  did  not  appear.  This  was  the  only  point  argued  in  this  court. 

Fisher,  for  appellant. 
Foster,  contra. 

PER  CURIAM. — In  clothing  the  courts  with  chancery  powers  for 
the  adjustment  of  liens  and  distribution  of  money,  the  legislature 
meant  not  to  infringe  on  the  suitor's  constitutional  right  of  trial  by 
jury;  and,  accordingly,  we  find  its  mandate  to  direct  an  issue,  where 
facts  are  in  contest,  is  peremptory.  The  question  to  be  determined, 
here,  was  exclusively  a  question  of  fact — whether  the  judgments  in 
contest  were  collusive — which  depended  almost  entirely  on  parol 
evidence;  and  the  court  was  obviously  bound  to  send  the  parties 
before  a  jury. 

Decree  reversed,  and  record  remitted  with  directions  to  award  an 
issue  with  precedence  on  the  trial  list. 


May  1836.]  OF  PENNSYLVANIA.  141 


Duncan  against  Klinefelter. 

State  laws  have  no  operation,  proprio  vigor e,  upon  the  process  or  proceedings  of  the 
courts  of  the  United  States.  Hence  an  associate  judge  of  the  state  court  cannot 
discharge  from  arrest,  under  the  insolvent  laws  of  the  state,  one  who  is  in  custody 
upon  process  from  the  United  States  court. 

If  a  jailer  suffer  a  prisoner  to  escape,  without  the  sheriff's  knowledge,  and  the 
sheriff  be  thereby  made  responsible,  the  jailer  is  liable  to  hirn  in  an  action  on  the 
case.  Nor  will  it  relieve  the  jailer  from  liability  that  he  took  advice  and  acted  with 
good  faith  in  the  matter. 

If  an  action  for  an  escape  be  brought  in  debt,  the  jury,  if  they  find  for  the  plaintiff, 
must  find  the  whole  debt  and  costs;  but  if  brought  in  case,  they  may  find  such  da- 
mages  as  they  think  proper. 

If  a  payment  be  made  by  the  sheriff,  as  a  compromise  of  the  action  against  him, 
without  consulting  the  jailer,  the  amount  recovered  from  the  sheriff  is  not  the  legal 
measure  of  damages  which  he  is  entitled  to  recover  from  the  jailer. 

ERROR  to  the  common  pleas  of  York  county. 

This  was  an  action  on  the  case  by  Andrew  Duncan  against  Adam 
Klinefelter,  in  which  the  following  special  verdict  was  found. 

In  1830  the  plaintiff  was  commissioned  sheriff  of  the  county  of 
York  and  appointed  the  defendant  jailer  and  keeper  of  the  prison  of 
said  county.  In  1832  suit  was  brought  in  the  circuit  court  of  the 
United  States  for  the  eastern  district  of  Pennsylvania,  by  Isaac 
Darst  and  others,  citizens  of  Ohio,  upon  a  covenant  made  in  York 
county,  Pennsylvania,  to  said  plaintiff,  by  Jacob  Roth,  then  and 
always  a  citizen  of  Pennsylvania,  and  judgment  was  obtained 
against  said  Roth  for  5,465  dollars  44  cents. 

On  the  6th  of  December  1832,  Jacob  Roth  was  arrested  by  the 
marshal  of  the  eastern  district  of  Pennsylvania,  by  virtue  of  a 
capias  ad  satisfaciendum  upon  said  judgment,  and  on  the  same 
day  was  committed  by  said  marshal  to  the  custody  of  the  de- 
fendant, who  was  then  jailer  and  keeper  of  the  prison  of  York 
county  by  virtue  of  his  aforesaid  appointment.  On  the  same 
day  the  defendant  in  said  capias  ad  satisfaciendum,  Jacob 
Roth,  made  application  to  George  Bjrnitz,  one  of  the  associate 
judges  of  the  court  of  common  pleas  of  said  county,  for  the  benefit 
of  the  insolvent  laws  of  Pennsylvania,  and  gave  bond  to  the  plain- 
tiffs in  said  capias  ad  salisfaciendum,  to  appear  in  court,  and  com- 
ply with  the  provisions  of  the  said  laws:  and  the  said  judge  ap- 
proved said  bond,  and  granted  an  order  to  the  defendant  to  discharge 
said  Roth  from  prison  agreeably  to  the  directions  of  said  insolvent 
laws,  in  the  form  always  practised  in  York  county.  Said  defendant 
took  counsel  of  two  counsellors  at  law,  and  was  by  both  advised 
that  he  had  no  right  to  detain  said  Roth.  In  pursuance  of  which 
said  order  and  advice  of  counsel  the  defendant  on  the  said  6th  day 
of  December  1832,  permitted  the  said  Roth  to  leave  said  jail  and 
go  at  large,  and  made  return  thereof  to  the  said  court  of  common 
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pleas,  according  to  the  act  of  assembly.  The  defendant  in  so  doing 
acted  with  good  faith,  diligence,  and  fidelity.  Afterwards,  to  wit, 
on  the  7th  of  December  1832,  said  Roth  voluntarily  returned  into 
custody  on  the  request  of  the  defendant,  and  was  subsequently  dis- 
charged agreeably  to  the  provisions  of  the  act  of  congress  of  1800, 
relative  to  insolvent  debtors.  The  said  Roth,  also,  in  pursuance  of 
the  above  mentioned  application  and  bond,  complied  with  the  pro- 
visions of  the  insolvent  laws  of  Pennsylvania,  and  was  discharged. 
In  1833  the  plaintiff  was  sued  in  the  circuit  court  of  the  United 
States  by  the  plaintiffs  in  said  capias  ad  satisfaciendum ,  for  the 
escape  of  the  said  Roth,  and  in  1834  compromised  said  suit,  and 
paid  said  plaintiff  1050  dollars,  in  full  satisfaction  for  said  escape. 
If  the  plaintiff  is  entitled  to  recover  the  1050  dollars,  then  judg- 
ment to  be  entered  for  him  for  said  sum  with  interest  from 
the  1st  of  May  1834,  but  if  said  1050  dollars  is  not  the  legal 
measure  of  damages,  then  judgment  to  be  entered  for  plaintiff 
generally,  and  a  writ  of  inquiry  of  damages  to  issue.  If  the  plain- 
tiff is  not  entitled  to  recover,  then  judgment  to  be  entered  for  de- 
fendant. 

The  court  below  rendered  a  judgment  for  the  defendant. 

Fisher  and  Lewis,  for  plaintiff  in  error. 
Evans  and  Chapin,  for  defendants  in  error. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  power  of  the  associate  judge  of  the  court  of 
common  pleas  of  York  county  to  discharge  Roth  from  custody  un- 
der the  capias  ad  satisfaciendum,  issued  by  the  circuit  court  of 
the  United  States,  on  giving  bond  to  take  the  benefit  of  the  act  of 
assembly  of  the  state  of  Pennsylvania,  for  the  relief  of  insolvent 
debtors,  is  not  sustainable.  The  act  of  assembly  on  this  subject, 
passed  the  28th  of  March  1820,  authorises  the  debtor  to  apply  to 
the  president,  or  any  associate  judge  of  the  court  of  common  pleas 
of  the  county  in  which  he  is  arrested,  and  to  give  bond  with  such 
security  as  is  required  and  approved  by  the  said  judge,  conditioned 
to  appear  at  the  next  court  of  common  pleas  for  said  county  to  take 
the  benefit  of  the  insolvent  laws  of  this  commonwealth,  &c.,  on 
which  the  sheriff  is  to  discharge  him.  But  the  provisions  of  the 
acts  of  assembly  relate  only  to  debtors  held  under  executions  issued 
from  the  state  courts.  It  has  never  been  supposed  that  they  intend- 
ed to  give,  or  could  give  to  the  state  courts  or  judges,  power  to  con- 
trol the  process  of  the  courts  of  the  United  States  in  matters  within 
the  jurisdiction  of  the  latter.  In  Beers  v.  Haughton,  Sup.  Co.  U. 
S.,  January  term  1835,  Mr  Justice  Story,  in  delivering  the  opinion 
of  the  court,  says,  that  state  laws  have  no  operation  proprio  vigore 
upon  the  process  or  proceedings  of  the  courts  of  the  United  States, 
for  the  reasons  so  forcibly  stated  by  Mr  Justice  Johnson,  in  de- 
livering the  final  opinion  of  the  court  in  Ogden  v.  Saunders,  12 
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Wheat.  370,  and  Mr  Chief  Justice  Marshall,  in  delivering  the 
opinion  of  the  court  in  Wayman  v.  Southard,  10  Wheat.  1,  and  by 
Mr  Justice  Thompson,  in  delivering  the  like  opinion  in  the  Bank 
of  the  United  States  v.  Halstead,  10  Wheat.  51.  But  it  is  insisted 
that  although  the  act  of  assembly  may  not,  of  itself,  affect  suits  in 
the  courts  of  the  United  States,  yet  by  act  of  congress  the  state  law 
has  been  adopted,  and  its  provisions  introduced  into  the  judicial  code 
of  the  United  States.  The  act  of  congress  which  is  relied  on,  is 
that  of  the  19th  of  May  1828,  (Pamph.  L.  56,)  which  in  section 
three  provides,  that  writs  of  execution  and  their  final  process  issued 
on  judgments  and  decrees  rendered  in  any  of  the  courts  of  the 
United  States,  and  the.  proceedings  thereupon,  shall  be  the  same, 
(except  their  style,)  in  each  state  respectively,  as  are  now  used  in 
the  courts  of  each  state,  &c.  And  the  argument  of  the  defendant 
is,  that  the  right  of  the  debtor  to  give  bond  and  be  discharged  was 
part  of  the  proceedings  upon  the  execution  by  virtue  of  the  act  of 
assembly  of  1820,  at  the  time  this  act  of  congress  of  1828  was 
passed,  and,  therefore,  the  act  of  congress  recognises  and  adopts  it. 
There  can  be  no  doubt,  that  although  acts  of  assembly  are  not,  in 
themselves,  of  any  efficacy  as  to  proceedings  in  the  courts  of  the 
United  States,  yet  if  congress,  by  its  enactments,  adopts  them,  they 
become  so  far  obligatory.  But  the  defect  of  the  argument  of  the 
defendant  is,  that  the  act  of  congress  of  1828  no  where  gives  au- 
thority to  the  judge  of  a  state  court  to  interfere  with,  or  control, 
executions  issued  from  the  courts  of  the  United  States,  or  proceed- 
ings thereupon.  If  the  state  law  can  be  applied  in  the  way  con- 
tended for,  it  must  be  by  the  tribunal  in  which  the  execution  and 
proceedings  are  had,  unless  an  express  sanction  be  given  by  act  of 
congress  to  the  exercise  of  such  jurisdiction  by  the  state  judges.  In 
the  case  of  Beers  v.  Houghton,  which  has  been  strongly  urged  by 
the  defendant's  counsel,  the  application  of  the  state  laws  to  the  case 
was  made  by  the  judge  of  the  circuit  court  of  the  district  of  Ohio, 
who,  under  the  authority  given  by  the  proviso  in  the  third  section 
of  the  act  of  congress  of  1828,  made  a  rule  of  court,  that  under 
neither  mesne  nor  final  process,  should  any  individual  be  kept  im- 
prisoned, who,  under  the  insolvent  law  of  the  state,  had  for  such  de- 
mand been  released  from  imprisonment:  and  it  was  held  by  the  su- 
preme court  of  the  United  States,  that  this  rule  protected  the  bail 
of  a  defendant  thus  released,  against  a  recovery  on  his  recognizance 
in  the  same  circuit  court  of  the  United  States.  It  was  upon  the  va- 
lidityand  effect  of  the  rule  of  court  that  the  case  was  decided.  In 
the  present  instance,  no  such  rule  of  court  has  been  made  by  the 
circuit  court  of  the  United  States  in  which  the  capias  ad  satisfaci- 
endum  against  Roth  issued,  authorizing  a  discharge  of  a  person  who 
had  given  bond  to  one  of  the  state  judges  to  take  the  benefit  of  the 
insolvent  laws  of  Pennsylvania.  As  then  the  exercise  of  such  au- 
thority by  the  state  judges  is  not  recognised  by  the  act  of  congress, 
nor  conferred  by  any  rule  of  the  circuit  court  tinder  the  proviso, 
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and  it  cannot  be  derived  from  the  act  of  assembly,  it  follows  that 
none  such  existed,  and  that  the  discharge  was  unauthorised.  It  is 
fully  settled,  that  an  officer  is  not  justified  in  obeying  the  order  of  a 
judge,  or  court,  having  no  jurisdiction  in  the  matter.  10  Co.  76,  b. 
8  Serg.  4*  Ruwle424.  The  only  question  that  remains  is,  whether 
the  jailer  is  liable  over  to  the  sheriff  for  the  loss  he  has  sustained 
by  the  escape  which  the  former  permitted. 

The  jailer  is  the  sheriff's  deputy  or  servant,  appointed  to  perform 
the  duties  appertaining  to  that  office.  The  sheriff  is  liable  for  his 
acts,  and  he  is  responsible  over  to  the  sheriff  for  a  non-performance 
of  duty  by  which  the  sheriff  is  injured.  The  most  important  of  the 
duties  of  the  jailer,  and  one  which  he  assumes  to  perform  by  the 
acceptance  of  the  office,  is  to  keep  safely  all  prisoners  lawfully  com- 
mitted to  his  custody,  until  discharged  by  due  course  of  law.  As 
the  servant  is  liable  to  his  master  for  breach  of  duty,  in  consequence 
of  which  a  loss  is  sustained  by  the  master,  so  if  the  jailer  suffer  a 
prisoner  to  escape,  and  the  sheriff  is  thereby  made  responsible,  the 
jailer  is  liable  to  him  in  an  action  on  the  case.  The  sheriff  may,  and 
often  does  take  a  bond  of  indemnity,  with  security,  from  the  jailer, 
to  perform  the  various  duties  which  by  law  are  imposed  upon  him, 
and  to  save  him  harmless  from  the  breach  of  them — but  this  is  done 
for  the  security  of  the  sheriff,  and  without  such  bond,  the  law  makes 
the  jailer  liable  upon  the  promise  implied  in  his  undertaking  the 
office,  for  all  that  his  duty  requires  him  to  perform.  1  Rolls,  ab. 
98;  Cro.  Eliz.  349;  8  Johns.  210.  The  circumstances  mentioned 
in  the  case  stated,  that  the  defendant  took  advice  of  counsel,  and 
acted  with  good  faith,  diligence  and  fidelity,  do  not  seem  to  be  suffi- 
cient to  exempt  him  from  liability.  A  loss  has  been  sustained, 
which  must  be  borne  by  one  of  these  parties:  and  it  ought  to  be 
borne  by  him  whose  act  or  default  has  occasioned  the  loss,  and  not 
by  him  who  had  no  connection  with  it.  Where  one  undertakes  an 
official  duty,  and  fails  in  the  performance  of  it,  his  ignorance  or 
mistake  of  the  law,  or  the  honesty  of  his  motives  and  conduct,  do 
not  exempt  him  from  civil  responsibility,  where  damage  is  sustained 
by  his  non-performance.  The  defendant's  act  was  entirely  his  own; 
the  sheriff  was  not  consulted  and  had  no  participation  in  it,  so  far 
as  appears. 

On  the  question  of  the  amount  which  the  plaintiff  is  entitled  to 
recover,  a  considerable  difficulty  arises  from  the  manner  in  which 
the  case  stated  is  drawn  up.  The  sum  paid  by  the  present  plaintiff 
to  the  plaintiff  in  the  execution  was  1050  dollars,  after  suit  had  been 
brought  in  the  circuit  court  for  the  escape.  It  is  not  stated  whether 
that  suit  was  debt  or  case;  and  a  material  difference  between  the  two 
exists.  In  debt,  for  the  escape  of  one  held  in  execution,  the  jury, 
if  they  find  for  the  plaintiff,  must  find  the  whole  debt  and  costs.  3 
Yeates  17;  4  Yeates  47.  But  in  case,  they  may  find  such  damages 
as  they  think  proper.  The  mere  payment  of  the  sum  of  1050  dol- 
lars, would  not,  of  itself,  make  that  sum  the  measure  of  damages, 
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because  the  compromise  was  made  by  the  plaintiff  without  the  con- 
sent or  knowledge  of  the  defendant  that  we  know  of.  As  a  general 
position,  the  sum  of  1050  dollars  thus  paid,  is  not  the  legal  measure 
of  damages;  even  if  it  be  the  true  standard  of  what  the  plaintiff  on 
the  execution  would  have  recovered  against  the  sheriff.  Circum- 
stances might  exist  between  the  sheriff  and  the  defendant,  which 
would  lessen  or  take  away  altogether  the  damages  claimed  of  the 
defendant.  At  the  same  time  it  is  proper  to  remark,  that  the  cir- 
cumstances mentioned  in  this  case  are  not  of  that  character.  In  this 
uncertainty  it  is,  perhaps,  the  safest  course  to  refer  the  question  of 
damages  to  the  jury  of  inquiry,  in  whose  power  it  will  be  to  give 
to  the  plaintiff  the  whole  money  paid,  with  interest,  or  less,  if  there 
be  legal  ground  to  diminish  the  amount,  and,  in  the  mean  while, 
judgment  to  be  entered  for  the  plaintiff  generally. 

Judgment  reversed,  and  record  remitted  that  judgment  may  be 
entered  for  the  plaintiff  generally,  and  a  writ  of  inquiry  of  damages 
issued. 


Lindemuth's  Estate. 


If  a  party  in  interest  be  prevented  from  filing  exceptions  to  an  administration  ac- 
count, by  a  finesse  of  the  accountant,  and  there  be  an  appeal  to  the  supreme  court,  that 
court  will  direct  the  appeal  to  be  withdrawn,  and  the  decree  to  be  remitted,  to  afford 
the  appellant  an  opportunity  to  present  his  prayer  for  relief  to  the  orphans'  court. 

APPEAL  from  the  decree  of  the  orphans'  court  of  Lancaster 
county. 

Jacob  Lindemuth  had  filed  an  account  of  his  administration  of  the 
estate  of  Peter  Lindemuth  deceased,  after  which,  upon  being  called 
upon  by  I.  T.  Anderson,  guardian  of  one  of  the  heirs,  he  assigned  a 
reason  why  he  could  not  have  his  account  ready  for  settlement  at 
the  next  court.  But  at  the  next  court  the  account  was  regularly 
passed  by  the  court ;  from  which  the  guardian  appealed  to  this 
court, 

Jenkins,  for  appellant,  asked  the  court  to  refer  the  account  to 
auditors  out  of  this  court 

Ellmaker,  contra. 

PER  CURIAM. — If  it  be  true  in  fact  that  the  plaintiff  has  been  pre- 
vented by  the  accountant's  finesse  from  filing  exceptions  below,  he 
is  undoubtedly  entitled  to  relief,  either  by  reference  of  the  account 
to  auditors  here,  or  review  of  the  decree  below.     No  court  would 
v.- 
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enforce  a  rule  of  practice,  where  it  would  give  effect  to  a  trick.  The 
question  then  is,  which  of  these  two  courses  is  the  preferable  one  ? 
It  would  seem  the  inquiry  into  the  matter  of  fact  ought  to  be  by  the 
court  in  which  the  cause  was  at  the  time;  and  for  this  purpose  the 
appeal  is  directed  to  be  withdrawn,  and  the  decree  remitted,  in  order 
to  give  the  appellant  an  opportunity  to  exhibit  his  prayer  for  relief 
to  the  orphans'  court. 
Ordered  accordingly. 


Galbreath  against  Galbreath. 

Nothing  short  of  an  exclusive  perception  of  profits  by  one  tenant  in  common,  for 
twenty-one  years,  would  justify  the  court  in  submitting  to  a  jury  to  presume  an  ouster 
or  disseisin,  for  the  purpose  of  defeating  an  action  of  partition. 

The  statute  of  frauds  and  perjuries  embraces  a  transfer  by  one  tenant  in  common  to 
his  co-tenant,  of  his  interest  in  the  land  ;  nothing,  therefore,  but  a  written  transfer,  or 
a  parol  sale,  accompanied  with  visible,  distinct,  exclusive  possession  under  such  pur- 
chase, accompanied  by  the  payment  of  money,  or  the  making  of  valuable  improvements 
by  the  vendee,  would  defeat  the  right  of  the  co-tenant. 

ERROR  to  the  common  pleas  of  Cumberland  county. 

This  was  an  action  of  partition  by  Samuel  Galbreath  against  Jo- 
seph Galbreath,  for  a  tract  of  land  in  Dickinson  township,  contain- 
ing one  hundred  and  fifty  acres. 

The  plaintiff  gave  in  evidence  a  deed,  dated  the  4th  of  April  1797, 
from  Abraham  Greer  and  wife  to  Joseph  Galbreath  and  Samuel 
Galbreath,  the  parties  to  the  suit,  and  rested. 

The  defendant  then  gave  in  evidence  that  about  one  half  of  the 
hand  money  of  the  purchase  of  the  land,  was  paid  by  each  party,  and 
some  evidence  that  the  bonds,  nine  in  number,  had  been  paid  by  Jo- 
seph; that  neither  party  lived  on  the  land,  but  that  it  had  been 
farmed  by  tenants,  and  the  profits  were  received  by  Joseph  from 
1799  up  to  the  time  when  this  suit  was  brought:  he  also  proved  that 
the  land,  during  all  that  time,  and  up  to  the  present  time,  was  taxed 
in  the  name  of  Joseph,  who  paid  the  taxes.  There  was  also  a  good 
deal  of  evidence  on  the  subject  of  indebtedness,  by  one  party  to  the 
other,  and  also  about  who  paid  the  bonds  given  for  the  payments  of 
the  land. 

The  defendant's  counsel  submitted  the  following  points,  upon 
which  they  requested  the  court  to  charge  the  jury. 

1.  If  the  jury  believe  that,  from  the  year  1798  or  1799  until  the 
bringing  of  the  present  suit,  in  1816,  Joseph  Galbreath,  the  defend- 
ant, held  and  claimed  the  land  in  dispute  as  his  own,  received  all  the 
rents,  issues  and  profits  arising  therefrom,  had  the  same  land  taxed 
in  his  name,  paid  the  taxes,  and  exercised  other  exclusive  acts  of 
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ownership;  that  this  would  be  such  an  adverse  holding  and  ouster, 
as  would  prevent  the  recovery  of  the  plaintiff  in  this  suit. 

2.  If  the  jury  believe  that  at  the  time  this  suit  was  brought,  and 
for  some  years  previous  thereto,  Joseph  Galbreath  was  in  possession 
of  the  whole  tract,  and  claimed  and  held  the  same  as  the  sole  owner, 
and  took  the  whole  of  the  profits  of  said  land ;  that  this  is  such  an  ad- 
verse holding  as  will  warrant  the  jury  in  presuming  an  actual  ouster, 
which  would  prevent  the  plaintiff  from  recovering  in  the  present 
form  of  action. 

3.  If  the  jury  believe  that  Joseph  Galbreath  did  not  hold  the  pos- 
session of  the  land  in  controversy,  jointly  with  Samuel  Galbreath, 
before,  and  when  this  suit  was  brought,  but  was  then  in  possession, 
claiming  the  ownership  and  holding  possession  for  himself  alone, 
of  the  whole  land,  the  jury  should  presume  an  actual  ouster  and  the 
plaintiff  is  not  entitled  to  recover. 

4.  If  the  jury  believe  that  there  was  a  verbal  arrangement  about 
the  year  1798,  or  afterwards,  by  which  Samuel  gave  up  his  interest 
in  the  possession  of  the  land  to  Joseph  Galbreath,  who  in  consequence 
went  into  possession  of  the  whole  land,  and  held  such  possession  of 
the  whole  land,  and  received  the  profits  for  himself  alone,  and  paid 
the  taxes  for  the  same  ever  since;  the  jury  should  also  presume  an 
actual  ouster,  and  the  plaintiff  cannot  recover  in  this  suit. 

Reed,  President. — We  are  not  required  to  settle  the  long  and 
complicated  accounts  of  the  parties  in  this  suit;  this  is  not  the  object 
of  the  action.  The  plaintiff  alleges  that  the  tract  of  land  referred  to, 
was  originally  conveyed  to  him,  Samuel  Galbreath,  and  to  Joseph 
Galbreath,  as  tenants  in  common,  and  that  they  so  held  as  tenants  in 
common  up  to  the  year  1816,  when  this  suit  was  brought,  and  the 
object  of  the  suit  is  to  compel  partition  to  be  made  between  them; 
whether  this  shall  be  done,  you  are  to  decide.  There  seems  to  be 
no  doubt  but  that  the  land,  originally,  was  purchased  jointly  by  Sa- 
muel and  Joseph  Galbreath,  and  that  the  deed  was  to  them  as  tenants 
in  common.  It  is  so  now  admitted  by  the  parties.  That  being  the 
case,  the  plaintiff  is  entitled  to  your  verdict,  unless  the  defendant  has 
in  some  way  or  other  defeated  that  right,  or  shown  some  evidence  to 
bar  it ;  the  proof  for  this  purpose  must  come  from  the  defendant. 

Two  grounds  are  taken  on  the  part  of  Joseph  Galbreath,  the  defend- 
ant. 1.  That  Samuel's  right  was  in  some  way  relinquished,  or 
became  vested  in  Joseph  ;  2.  That  there  was  an  ouster  of  Samuel  by 
Joseph,  before  suit  brought,  and  that  therefore  he  cannot  recover. 
These  points  are  more  specifically  put  in  writing.  The  result  of 
long,  complicated  accounts  between  the  parties,  let  the  balance  be 
as  it  may,  would  not  vest  in  Joseph  the  interest  of  Samuel  under  the 
deed;  nothing  but  a  written  transfer,  or  a  parol  sale,  accompanied 
with  visible,  distinct,  exclusive  possession,  under  such  purchase, 
would  defeat  the  right  of  Samuel.  Such  sale  or  possession,  to  have 
the  effect,  must  be  established  by  evidence,  to  the  satisfaction  of  the 
jury.  I  confess  it  is  very  far  from  satisfying  my  mind,  that  any 
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such  sale  took  place  ;  I  see  nothing,  so  far  as  1  can  observe,  leading 
to  such  conclusion,  though  this  is  a  fact  not  for  the  court  but  for  the 
jury  to  decide. 

The  other  point  embraced  in  the  defendant's  points,  respecting  an 
adverse  holding  of  possession  by  Joseph  Galbreath,  in  exclusion  of 
Samuel,  is  also  a  fact  to  be  tried  by  the  jury.  The  suit  was  brought 
in  1816;  your  inquiry  must  refer  to  that  period. 

The  law  on  this  point  is,  that  the  possession  of  one  tenant  in 
common  is,  by  implication,  the  possession  of  both.  The  mere 
perception  of  all  the  profits  by  one  tenant  does  not  change  the 
presumption  of  law  that  the  one  in  actual  possession,  under  such 
circumstances,  receives  such  profits  for  his  own  benefit  and  the  be- 
nefit of  the  other  tenant,  and  an  action  will  lie  by  the  one  tenant 
against  the  other,  for  his  portion  of  such  profits.  Beyond  the  per- 
ception of  profits,  to  constitute  an  ouster  of  Samuel's  legal  possession 
Joseph  must  have  claimed  and  held  adversely  to  Samuel,  in  exclu- 
sion of  Samuel.  This  must  have  been  proved  by  him  to  your  satis- 
faction. I  do  not  remember  any  witness,  who,  before  this  suit 
brought,  referred  to  any  such  claim  by  Joseph.  I  cannot  recall  any 
part  leading  strongly  to  such  conclusion.  The  accounts  of  the  par- 
ties are  vague,  unsettled,  and  large;  Samuel  seems  to  have  paid,  from 
time  to  time,  considerable  sums  for  Joseph  ;  Joseph  seems  to  have 
drawn  the  chief  profits  of  the  land  ;  it  is  not  strange,  under  such  cir- 
cumstances, that  the  land  should  have  been  taxed  to  Joseph.  The 
man  in  actual  possession  is  generally  taxed,  and  pays  the  tax  out  of 
the  profits.  It  seems  to  have  been  rather  a  slim  estate,  not  very 
productive,  much  out  of  repair,  and  neither  party  living  on  it.  In 
fact,  it  seems  there  is  no  house  on  it,  fit  to  live  in. 

Lapse  of  time  is  not  a  legal  bar  in  this  case;  lapse  of  time  is  either 
stronger  or  weaker,  as  it  is  sustained  or  explained  by  the  evidence; 
when  unexplained,  it  is  generally  considered  as  a  strong  circum- 
stance ;  but  where  it  is  fully  and  satisfactorily  explained,  it  may  go 
for  nothing. 

If  Samuel  and  Joseph  bought  in  partnership,  and  the  deed  was 
made  to  them  as  tenants  in  common,  and  Joseph  has  failed  to  show 
a  transfer  or  extinguishment  of  Samuel's  interest,  and  has  failed  to 
show  that  he  held  the  possession  in  exclusion  of  Samuel,  when  this 
suit  was  brought,  then  your  verdict  should  be  in  favour  of  Samuel 
Galbreath,  the  plaintiff. 

Penrose,  for  plaintiff  in  error. 
Watts,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — We  are  of  opinion  that  the  errors  assigned  have 
not  been  sustained. 

The  answers  of  the  court  to  the  points  submitted  by  the  counsel 
of  the  defendant  below,  which  are  assigned  as  the  first  error,  if  erro- 
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neous  at  all,  would  rather  seem  to  be  so  because  more  favourable  to 
him  than  he  had  any  right  to  ask ;  but  of  this,  supposing  it  to  be  so, 
he  certainly  cannot  complain,  nor  take  advantage.  It  is  argued, 
however,  that  the  favourable  effect  of  the  court's  answers  was  done 
away  by  the  court  in  the  subsequent  parts  of  their  charge  to  the 
jury,  by  telling  them  that  they  could  see  no  evidence  leading  to 
such  conclusions.  Judging  from  the  record,  we  also  think  that  the 
court  below  were  right  in  giving  this  instruction  to  the  jury  ;  for, 
so  far  as  the  evidence  given  appears  upon  it,  it  at  most  only  shows 
that  Joseph  Galbreath,  the  defendant  below,  who  is  the  plaintiff  in 
error,  had,  from  1799  up  to  1816,  when  this  action  was  commenced, 
been  generally  in  the  receipt  of  the  rents,  issues  and  profits  of  the 
land.  There  was  no  evidence  given  tending  to  prove  that  he  ever 
denied  the  right  or  title  of  Samuel,  the  plaintiff  below,  or  that  he 
attempted,  at  any  time,  to  prevent  him  from  participating  in  the  en- 
joyment of  the  land,  or  in  the  receipt  of  the  rents  and  profits  thereof; 
and,  without  something  more  than  a  bare  perception  of  the  profits 
by  the  one,  and  a  tacit  acquiescence  therein  by  the  other,  it  cannot 
be  that  the  continuance  of  it,  though  for  the  space  of  seventeen, 
eighteen,  or  nineteen  years,  would  amount  to  an  actual  ouster  or  dis- 
seisin ;  nothing  short  of  twenty-one  years  at  least,  I  would  say, 
ought  to  warrant  the  leaving  of  it  to  a  jury,  to  presume  an  ouster  or 
disseisin  for  the  purpose  of  defeating  the  action  of  partition.  Thirty- 
six  or  forty  years  have  been  held  sufficient  to  justify  leaving  it  to 
the  jury  to  presume  an  ouster,  but  certainly  no  period  less  than  that 
mentioned  in  the  statute  of  limitations,  has  ever  been  thought  of 
as  sufficient.  And  is  not  this  reasonable?  because  when  one  tenant 
in  common  of  land  takes  possession  of  the  whole,  without  doing  or 
saying  any  thing  to  show  the  contrary,  except  that  of  barely  taking 
the  possession  or  receiving  the  profits,  the  law  presumes  that  he  does 
so  for  the  benefit  of  his  co-tenant,  as  well  as  himself,  and  will  con- 
sider his  possession  the  possession  of  both.  Unity  of  possession  is 
one  of  the  essential  properties  of  a  tenancy  in  common,  and  that 
relationship  being  clearly  established  to  have  been  created  between 
the  parties  in  this  case,  by  the  deed  of  conveyance  made  to  them  in 
1797,  it  would  seem  unreasonable  to  permit  it  to  be  destroyed,  with- 
out proof  of  some  act  being  done  by  one  or  both,  that  was  incompa- 
tible with  the  presumption  that  the  possession  of  one  was  also  the 
possession  of  the  other.  But  there  being  no  such  act  here,  the  jury 
could  not,  consistently  with  the  rules  of  law,  infer  a  disseisin.  We 
therefore  think  there  was  no  error  committed,  in  this  respect,  by 
the  court,  which  could  possibly  prejudice  the  defendant  below. 

The  second  matter  complained  of  is,  that  the  court  erred  in  charg- 
ing the  jury  that  "  nothing  but  a  written  transfer,  or  a  parol  sale, 
accompanied  with  visible,  distinct,  exclusive  possession,  under  such 
purchase,  would  defeat  the  right  of  Samuel,"  meaning  the  plaintiff 
below.  The  counsel  for  the  plaintiff  in  error  seemed  to  doubt  whe- 
ther the  statute  against  frauds  and  perjuries  was  intended  to  embrace 
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the  transfer  by  one  tenant  in  common,  of  his  interest  in  the  land  to 
his  co-tenant.  But  there  is  not  the  slightest  ground  upon  which  to 
raise  a  doubt  or  question  of  this  kind,  for  such  case  is  as  clearly 
within  both  the  letter  and  meaning  of  the  statute,  as  any  other  that 
can  be  imagined.  The  words  of  the  statute  are ;  "  all  leases,  estates, 
interests  of  freehold,  or  term  of  years,  or  any  uncertain  interest  of, 
in,  or  out  of  any  messuages,  manors,  lands,  tenements  or  heredita- 
ments, made  or  created  by  livery  of  seisin  only,  or  by  parol,and  not 
put  in  writing  and  signed  by  the  parties  so  making  or  creating  the 
same,  or  their  agents  thereunto,  lawfully  authorised  by  writing,  shall 
have  the  force  and  effect  of  leases  or  estates  at  will  only,  &c. ;  and 
moreover,  no  leases,  estates  or  interests,  either  of  freehold  or  terms 
of  years,  or  any  uncertain  interest  of,  in,  to  or  out  of  any  messuages, 
manors,  lands,  tenements  or  hereditaments,  shall  at  any  time  be 
assigned,  granted  or  surrendered,  unless  it  be  by  deed  or  note,  in 
writing,  signed  by  the  party  so  assigning,  granting  or  surrendering 
the  same,  or  their  agents,  thereto  lawfully  authorized  by  writing,  or 
by  act  and  operation  of  law;"  from  which  it  is  perfectl)  apparent, 
that  if  an  interest  or  right  in  land  be  the  subject  matter  of  the  con- 
tract or  transfer,  it  must  be  in  writing,  whether  it  be  made  between 
joint-tenants,  tenants  in  common,  or  any  other  description  of  per- 
sons whomsoever.  It  may  be,  however,  that  the  charge  of  the  court, 
as  to  this  point,  was  not  strictly  correct;  but  if  it  be  not,  it  is  because 
it  was  more  favourable  for  the  plaintiff  in  error,  than  he  had  a  right 
to  require.  The  court  seem  to  have  left  it  to  the  jury,  as  if  a  change 
of  the  possession,  that  was  visible,  distinct  and  exclusive,  under  a 
verbal  contract  for  the  sale  of  the  land,  would  have  been  sufficient  to 
have  taken  the  case  out  of  the  statute,  without  any  part  of  the  pur- 
chase money  having  been  paid,  or  expenses  incurred  by  the  pur- 
chaser in  making  valuable  improvements  upon  it.  Now,  I  must 
confess,  I  doubt  very  much,  whether  a  mere  delivery  of  possession, 
without  more,  in  such  case,  be  sufficient  to  take  it  out  of  the  statute. 
Although  it  be  a  partial  execution  of  the  contract,  I  am  inclined  to 
think  it  altogether  insufficient  to  produce  such  an  effect.  To  hold  it 
to  be  so,  would  be  directly  in  the  teeth  of  the  statute.  I  apprehend 
it  is  only  where  great  injustice  and  injury  would  be  done  to  the 
vendee,  by  turning  him  out  of  the  possession  acquired  under  a  ver- 
bal contract  for  the  sale  of  the  land,  and  where  he  might  be  without 
a  remedy  affording  an  adequate  compensation,  that  the  statute  ought 
to  be  held  not  to  embrace  the  case.  The  bare  loss  of  possession,  it 
is  conceived,  cannot  be  such  case,  because  it  may  be  fully  compen- 
sated by  the  recovery  of  damages  from  the  seller. 

The  third  error  is  but  a  repetition  of  the  first,  and  therefore  re- 
quires no  further  notice. 

Judgment  affirmed. 
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Buchanan  against  Wurtz. 

Although  the  consideration  of  a  bond  ultimately  proves  to  have  failed,  yet  if  an  as- 
signee takes  it  at  the  instance  of  the  obligor,  he  gains  an  equity  sufficient  to  enable 
him  to  recover. 

But  where  the  obligor,  after  the  assignment,  merely  expresses  his  satisfaction,  but 
makes  no  promise,  and  there  is  no  proof  that  he  prevented  the  assignee  from  indemni- 
fying himself,  the  latter  cannot  recover  on  the  bond  if  the  consideration  afterwards 
proves  to  have  failed. 

ERROR  to  the  common  pleas  of  Huntingdon  county. 

Debt  on  a  note  under  seal  by  Henry  Denlinger  for  the  use  of 
James  Buchanan  against  Jacob  Wurtz. 

The  note  upon  which  the  action  was  brought  was  given  by  Wurtz 
to  Denlinger,  in  consideration  of  the  sale  of  a  tract  of  land  by  the  lat- 
ter to  the  former.  Denlinger  transferred  the  note  to  Buchanan,  for 
a  valuable  consideration.  After  the  transfer,  Buchanan  informed 
Wurtz  of  it,  who  expressed  his  satisfaction  that  he  had  bought  it, 
and  expressed  his  wish  that  he  should  not  part  with  it;  that  he  would 
as  soon  pay  the  money  to  him  as  to  any  one  else.  At  another  time 
Wurtz  called  on  Buchanan  to  exchange  him  another  note  for  it,  at  a 
longer  date,  but  did  not  make  the  arrangement.  A  few  days  before 
the  note  became  due,  Wurtz  said  he  would  be  ready  to  pay  it.  But 
before  the  day  of  payment  arrived,  Wurtz  discovered  that  there 
were  incumbrances  upon  the  land  he  purchased  from  Denlinger,  to 
an  amount  greater  than  that  of  the  purchase  money  due,  and  refused 
to  pay  the  note.  The  question  in  the  cause  was,  whether  the  plain- 
tiff", Buchanan,  was  entitled  to  recover  upon  the  evidence  of  the  cir- 
cumstances which  occurred  between  him  and  Wurtz,  after  he  pro- 
cured the  transfer  of  the  note.  The  court  below  (Burnside,  Presi- 
sident)  was  of  opinion  that  the  plaintiff  was  not  entitled  to  recover, 
and  so  instructed  the  jury,  who  found  a  verdict  accordingly. 

•#.  P.  Wilson  and  Potter,  for  plaintiff  in  error,  cited  M'Mullen 
v.  Wenner,  16  Serg.  <§*  Rawle  20;  Decker  v.  Eisenhauer,  1  Perms. 
Rep.  476. 

Bell  and  Miles,  contra. 

PER  CUBIAM. — It  is  not  pretended  that  the  assignor  could  have 
recovered  with  the  incumbrances  standing  on  the  land  ;  and  it  is  to 
be  determined  whether  his  assignee  stands  on  better  ground.  Had 
he  taken  the  bonds  at  the  instance  of  the  obligor,  he  would  have 
gained  a  countervailing  equity  sufficiently  powerful  to  let  the  law 
have  its  course;  but  neither  is  that  pretended.  The  whole  of  the 
assignee's  case  is,  that  the  obligor  told  him  he  was  glad  he  had  taken 
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a  transfer  of  the  bonds  ;  that  he  wished  the  assignee  to  retain  them; 
and  that  he  would  as  soon  pay  to  him  as  to  another.  There  was  no 
promise;  and  if  there  had  been  it  would  not  have  been  an  available 
one  without  a  consideration.  The  argument  is,  that  the  assignee 
may  have  been  diverted  from  seeking  indemnity  of  the  assignor,  or 
from  putting  off  the  bonds  to  another.  An  obvious  answer  is,  there 
is  no  proof  that  the  fact  was  actually  so;  and  a  party  is  not  to  have 
practical  relief  for  a  theoretic  equity.  It  being  thus  ascertained  that 
the  obligor's  defence  is  an  impregnable  one,  a  decision  of  the  other 
errors  is  unasked. 
Judgment  affirmed. 


Commonwealth  ex  rel.  against  The  Mayor  of  Lan- 
caster. 

The  performance  of  a  corporate  function  is  not  a  duty  to  be  demanded  by  action,  but 
may  be  compelled  by  mandamus. 

The  supreme  court  will  not  award  a  mandamus  to  the  mayor  of  the  city  of  Lancaster, 
to  issue  a  certificate  of  loan  to  a  member  of  the  councils  for  special  services  rendered 
by  him  in  the  business  of  the  corporation,  although  a  resolution  directing  him  so  to  do 
had  been  passed  by  the  select  and  common  council. 

THE  Commonwealth  ex  relatione  William  Whiteside  against 
John  Mathiot,  mayor  of  the  city  of  Lancaster.  This  was  an  appli- 
cation to  this  court  for  a  rule  upon  the  respondent,  to  show  cause 
why  a  mandamus  should  not  issue  to  them  to  comply  with  the 
direction  of  the  following  resolution,  passed  by  the  select  and  com- 
mon council  of  the  city. 

Resolved,  That  the  mayor  be,  and  he  is  hereby  authorised  to  issue 
upon  the  credit  of  the  city,  certificates  of  loan  to  Thomas  Jefferies, 
chairman,  and  William  Whiteside,  secretary  of  the  railroad  commit- 
tee, for  the  sums  of  200  dollars  each,  and  like  certificates  of  loan  for 
the  sums  of  100  dollars  each,  to  the  six  remaining  members  of  said 
committee,  redeemable  in  one  year,  without  interest,  and  being  in 
full  for  services  rendered  by  said  committee. 

The  rule  was  founded  upon  the  following  affidavit: 

Lancaster  county,  ss. — Before  me,  an  associate  judge  of  the  court 
of  common  pleas  of  said  county,  personally  appeared  Ingham  Wood 
of  the  city  of  Lancaster,  who  being  duly  affirmed  according  to  law, 
deposeth  and  saith,  that  by  a  joint  resolution  of  the  legislature  of  the 
2  tth  of  April  1832,  the  corporation  of  the  city  of  Lancaster  were 
allowed  to  change  the  location  of  the  Philadelphia  and  Columbia 
Railroad,  between  the  little  and  big  Conestogo  bridges,  so  that  the 
same  should  pass  through  the  city  of  Lancaster,  at  or  near  the  inter- 
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section  of  North  Queen  and  Chestnut  streets,  under  certain  provi- 
soes and  conditions,  which  were  complied  with,  and  the  alteration 
has  been  completed. 

On  the  1st  of  May  1832,  the  select  and  common  councils  of  the 
said  city,  by  a  joint  resolution,  appointed  a  committee,  consisting  of 
three  members  of  each  council,  whose  special  duty  it  should  be, 
forthwith  to  procure  Joshua  Scott  to  survey  and  locate  such  route 
for  the  proposed  alteration  of  the  Columbia  and  Philadelphia  Rail- 
road, as  to  the  committee  and  Mr  Scott  may  be  deemed  most  bene- 
ficial to  the  city.  The  deponent  was  appointed  one  of  this  commit- 
tee on  behalf  of  the  common  council.  On  the  7th  of  May  1832,  one 
member  from  each  council  was  added  to  this  committee,  which 
was  called  the  railroad  committee;  and  by  the  same  resolution,  the 
committee  were  directed  to  report  as  speedily  as  practicable  to  the 
councils,  the  proposed  route  of  the  aforesaid  alteration  as  surveyed 
and  located  by  Mr  Scott,  together  with  an  estimate  of  the  probable 
expense  of  said  route,  and  also  the  damages  which  the  city  might  in 
consequence  of  its  faith  already  pledged,  be  called  on  to  pay.  De- 
ponent attended  assiduously,  and  with  considerable  sacrifice  of  his 
own  interest,  to  the  duties  imposed  upon  him  as  member  of  the  said 
committee  in  assisting  in  the  survey,  location  and  construction  of 
the  said  alteration  in  the  railroad,  and  settling  claims  of  damages 
occasioned  thereby.  In  the  performance  of  his  duties  as  member  of 
the  committee,  besides  attending  many  deliberative  meetings  of  the 
committee,  he  spent  about  one  hundred  days  on  the  road,  during 
many  of  which  he  was  employed  from  morning  till  night  in 
fatiguing  manual  labour.  The  expense  of  superintending  the  con- 
struction of  the  alteration  of  the  railroad,  the  labour  of  which  fell 
upon  deponent,  and  the  other  members  of  the  committee,  was  esti- 
mated by  Moncure  Robinson,  Esq.,  an  engineer  employed  by  the 
state  to  estimate  the  cost  of  the  forementioned  alteration,  at  6848 
dollars  9  cents.  On  the  3d  of  February  1835,  the  select  and  com- 
mon councils  of  said  city,  by  a  resolution  adopted  in  select  and  com- 
mon council,  authorised  the  mayor  of  the  said  city  to  issue  upon  the 
credit  of  the  city,  a  certificate  of  loan  for  the  sum  of  100  dollars  to 
deponent,  redeemable  in  one  year  without  interest,  and  being  in  full 
for  services  rendered  by  him  as  member  of  the  railroad  committee. 
This  certificate  of  loan  deponent  has  never  received,  and  John  Ma- 
thiot,  Esq.,  mayor  of  the  said  city,  refuses  to  comply  with  the  said 
resolution,  and  to  issue  the  same. 

INGHAM  WOOD. 

Affirmed  and  subscribed,  May  6th,  1836,  before  me, 

SAMUEL  DALE. 

To  which  the  following  answer  was  made  by  the  mayor. 

John  Mathiot,  mayor  as  aforesaid,  in  answer,  &c.  states  as  follows: 
that  the  railroad  committee  of  the  select  and  common  councils  of 
said  city,  consisted  of  Messrs  Thomas  Jeflferies,  Godfried  Zahm,  Ja- 
cob  Dorwart  and  William  Whiteside  of  the  select  council,  and 
v. — u 
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Messrs  Ingham  Wood,  Jacob  Snyder,  Timothy  Rogers  and  Martin 
Shreiner  of  the  common  council,  six  of  whom  were  appointed  on  the 
1st  and  two  on  the  7th  of  May  1832,  and  continued  as  said  commit- 
tee until  the  8th  of  February  1833,  when  a  joint  standing  railroad 
committee  was  appointed  in  the  place  of  the  aforesaid  committee,  to 
continue  until  the  next  annual  city  election,  the  old  members  being 
all  re-appointed  on  said  committee,  except  Mr  Dorwart,  whose  offi- 
cial term  as  a  member  of  the  select  council  had  expired,  and  Henry 
Longenecker  appointed  in  his  stead.  That  the  members  of  said 
committee,  on  part  of  the  common  council,  had  been  re-elected  com- 
mon councilmen  just  prior  to  their  re-appointment  as  members  of 
said  committee.  That  on  the  7th  of  February  1834,  a  standing 
railroad  committee  was  appointed  to  continue  until  the  Friday  after 
the  annual  city  election  in  1835,  if  so  long  necessary,  and  the  mem- 
bers of  the  last  year's  committee  appointed  on  this,  and  the  members 
on  part  of  common  council,  re-elected  councilmen  a  short  time  prior 
to  their  re-appointment  on  said  committee.  That  on  the  6th  of  May 
1834,  Ingham  Wood,  one  of  said  committee,  resigned  his  seat  as  a 
member  of  the  common  council,  and  Mr  Charles  Gillespie  was  ap- 
pointed on  said  committee  to  fill  the  vacancy  occasioned  by  said  re- 
signation. 

That  on  the  3d  of  February  1835,  when  the  resolution  was  passed 
directing  the  mayor  to  issue  certificates  of  loan  to  each  of  the  mem- 
bers of  said  committee,  and  in  full  of  all  services  rendered  by  them, 
the  committee  then  consisted  of  Messrs  JefFeries,  Zahm,  Whiteside, 
Longenecker,  Snyder,  Rogers,  Shreiner  and  Gillespie.  Ingham 
Wood  was  not  at  that  time  a  member  of  said  committee. 

This  respondent  would  further  state,  that  the  members  of  council 
serve  without  compensation;  and  the  members  of  said  committee 
have  been  elected  councilmen  under  this  regulation,  and  a  number 
of  them  re-elected,  and  also  appointed  and  re-appointed  members  of 
said  committee  under  the  same. 

That  the  circumstances  of  said  resolution  having  been  acted  upon 
and  passed  the  evening  of  the  election  for  new  councils,  and  after 
the  closing  of  the  poll,  presented  the  matter  in  such  a  doubtful  and 
unprecedented  character,  that  the  undersigned  conceived  it  to  be  his 
duty  to  withhold  his  action  thereon,  until  legally  tested  by  a  judicial 
tribunal  of  his  country. 

City  of  Lancaster,  ss. — John  Mathiot  being  duly  sworn  according 
to  law,  doth  depose  and  say,  that  the  facts,  as  set  forth  in  said  an- 
swer, are  true  to  the  best  of  his  knowledge  and  belief. 

JOHN  MATHIOT. 

Sworn  and  subscribed  this  10th  of  June  1836. 

Coram,  HENRY  KEFFER. 

J.  K.  Findlay,  for  relator,  contended  that  the  right  was  indispu- 
table, and  there  was  no  remedy  to  enforce  it  but  by  mandamus, 
which  is  the  proper  test  of  its  propriety,  and  cited  4  Bacon's  Jib. 
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496,  518  ;  Cowp.  378;  Green  v.  The  African  Methodist  Episcopal 
Church,  2  Serg.  8?  Rawle  255  ;  Duffy  v.  The  Harrisburg  and  Car- 
lisle Turnpike  Company,  9  Serg.  Sf  Rawle  59. 

Frazier,  contra.  The  twenty-fifth  section  of  the  act  of  incorpo- 
ration restrains  the  councils  from  granting  money  in  compensation 
of  services  rendered  by  members.  Debt  would  lie  on  the  resolu- 
tion, and  if  it  would,  the  court  will  not  award  a  mandamus.  3 
Tuc.  Blac.  109 ;  Commonwealth  v.  The  County  Commissioners,  2 
Penns.  Rep.  518;  Commonwealth  v.  Rosseter,  2  Binn.  360. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — An  action  to  establish  the  right  could  not  be 
maintained  against  the  corporation,  because  performance  of  a  corpo- 
rate function  is  not  a  duty  to  be  demanded  by  action;  and  unless  re- 
course might  be  had  to  the  functionary  in  the  first  instance,  the 
relator  might  have  a  case  for  redress  without  a  remedy.  This  leads 
us  directly  to  the  resolution. 

The  eleventh  joint  rule  to  regulate  the  business  of  the  councils,  by 
which  the  validity  of  the  particular  act  is  drawn  into  question,  might 
possibly  have  been  framed  with  more  precision.  It  bears  that  "  all 
matters  within  the  sphere  of  the  authority  of  councils,  which  shall 
affect  the  citizens  at  large,  and  with  which  they  ought  necessarily 
to  be  acquainted,  must  be  enacted  by  ordinance ;  but  matters  merely 
respecting  the  duties  of  the  city  officers,  or  other  objects  of  a  parti- 
cular nature,  may  be  authorised  by  resolution."  Granting  that  this 
resolution  affects  the  citizens  at  large;  that  it  is  a  matter  with  which 
they  ought  to  be  acquainted;  and  that  it  does  not  respect  the  duties 
of  the  city  officers,  or  any  object  of  a  particular  nature,  though  the 
last  might  possibly  be  made  a  subject  of  dispute,  is  it  void  for  a  de- 
parture from  the  prescribed  form  of  enactment  ?  Had  the  form  been 
prescribed  in  the  act  of  incorporation,  the  affirmative  might  have 
been  assumed  without  risk  of  contradiction;  but  a  power  to  repeal 
is  an  incident  of  the  power  to  enact.  Eodem  modo  quo  oritur, 
eodum  modo  dissolvitur;  and  hence  we  see  that  a  body  competent 
to  make  a  by-law,  is  also  competent  to  repeal  it.  Wilcock,  part  1, 
tit.  237.  And  this  holds  though  there  be  a  clause  expressly  in  de- 
rogation of  the  right  to  repeal.  Non  impedit  clausula  derogato- 
ria,  quo  minus  ab  eadem  potestate  res  dissolvitur,  a  quibus  con- 
stituuntur;  according  to  which,  all  attempts  to  restrain  the  repeal- 
ing power  by  anticipation,  are  vain.  It  would,  therefore,  be  imma- 
terial had  the  rule  been  declared  irrevocable  by  less  than  two-thirds. 
There  is,  however,  no  such  declaration.  It  is  urged  that  whether  a 
majority  had  power  to  repeal  it  or  not,  it  had  in  fact  not  been  re- 
pealed; and  that  while  it  remained  a  rule,  it  was  as  obligatory  as  if  it 
were  irrevocable.  There  was,  indeed,  no  formal  repeal  of  it;  but 
was  it  not  dispensed  with  by  making  the  resolution  an  act  in  dero- 
gation of  it  ?  It  was  virtually  repealed  for  the  occasion  when  its 
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authority  was  disregarded  by  those  who  had  power  to  control  it; 
and  the  act  of  breaking  through  it,  if  not  an  abrogation,  was  at  least 
a  suspension  of  it.  If  the  preceding  councils  had  not  ability  to  bind 
their  successors  indissolubly,  neither  had  they  ability  to  put  shackles 
on  them  that  might  be  cast  off  but  in  a  particular  way.  Lord  Bacon 
ridicules  the  notion  of  the  civilians,  that  a  derogatory  clause  is  good 
to  disable  a  subsequent  act,  unless  it  be  itself  repealed.  (Maxims, 
Regula  XIX).  Adopted  by  a  corporation,  these  rules  of  legislation 
resemble  rules  of  conduct  prescribed  by  an  individual  for  his  own 
government.  They  are  rules  of  internal  action,  with  which  those 
who  are  to  deal  with  its  external  results,  have  no  concern.  None 
but  members  of  the  body  have  to  do  with  the  structure  of  its  machi- 
nery, whether  its  operations  relate  to  reference,  commitment,  ad- 
journment, or  the  like;  or,  where  that  matter  is  not  regulated  by  the 
charter,  to  the  form  of  expressing  the  corporate  will. 

But  the  twenty-first  section  of  the  act  of  incorporation,  declares 
"that  no  alderman  of  the  said  city,  nor  any  person  holding  an  office 
of  trust  or  profit  under  the  laws  of  the  commonwealth,  or  the  ordi- 
nances of  the  select  and  common  councils,  the  emolument  whereof 
is  paid  out  of  the  treasury  of  the  said  city,  shall  be  competent  to 
serve  as  a  member  of  the  select  or  common  council."  The  object 
of  this  was  evidently  to  protect  the  treasury  from  the  cupidity  of  its 
guardians,  by  putting  them  beyond  the  reach  of  temptation.  Its 
letter  may  not  extend  to  the  prohibition  of  salary  for  their  services 
or  jobs  for  their  emolument,  but  its  spirit  certainly  does.  Services 
in  the  councils  of  our  civic  corporations,  have  ever  been  gratuitous; 
and  this  was  known  to  the  legislature  at  the  date  of  this  act  of  incor- 
poration, which,  as  well  as  the  act  for  the  incorporation  of  Pitts- 
burg,  is  nearly  a  transcript  from  the  act  to  incorporate  Philadel- 
phia, where  compensation  has  not  been  dreamt  of.  By  the  section 
under  consideration,  it  is  not  expressly  prohibited;  but  as  power  to 
provide  it  for  the  mayor  is  expressly  given,  and  as  it  is  expressly 
provided  for  the  recorder,  jurors  and  clerk,  in  the  charter  itself,  we 
must  intend  it  was  meant  to  be  withheld  from  the  members  of  coun- 
cils according  to  the  maxim,  expressio  unius  est  exclusio  alterius, 
especially  as  the  purpose  of  the  legislature  seems  to  have  been  to  put 
an  impassable  line  of  separation  betwixt  the  capacity  to  give  and  the 
capacity  to  receive.  Now  the  compensation  sought  was  earned  by 
the  relators,  if  at  all,  in  the  character  of  common  councilmen;  for  in 
no  other  could  they  have  been  members  of  the  committee.  But  take 
it  they  acted  as  individuals  employed  in  a  particular  service,  and  the 
result  must  be  no  better  for  them ;  for  by  no  device  can  the  charac- 
ter of  a  councilman  and  that  of  a  paid  servant  of  the  councils  be  le- 
gitimately united  in  the  same  person;  and  though  we  cannot  prevent 
it  in  the  first  instance,  we  can  prevent  the  accomplishment  of  its 
purpose  by  withholding  our  assistance  from  it.  We  think  the  pre- 
sent not  an  occasion  to  exert  the  extraordinary  powers  of  the  court. 

Rules  discharged. 
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Rise's  Estate. 


The  supreme  court  takes  cognizance  of  an  appeal  from  the  orphans'  court,  as  an 
appellate  court  strictly;  and  a  decree  will  not  be  reversed  unless  upon  exceptions  taken 
in  the  court  below.  But  under  the  act  of  the  14th  of  April,  1835,  if  it  be  apparent 
that  injustice  has  been  done  to  the  appellant,  the  court  has  a  discretionary  power  to 
hear  and  determine  such  appeals  according  to  the  right  and  justice  of  the  case. 

APPEAL  from  the  decree  of  the  orphans'  court  of  York  county. 

Jacob  Hise  and  John  Lowman,  administrators  of  John  Hise,  filed 
an  account  of  their  administration  of  the  estate,  to  which  excep- 
tions were  filed,  and  the  same  were  referred  to  auditors,  who  made 
a  report,  to  which  exceptions  were  again  filed;  and  the  same  were 
again  referred  to  other  auditors,  who  made  a  report,  which  was  con- 
firmed by  the  orphans'  court.  From  this  decree  Jacob  Smith,  who 
was  security  for  the  administrators  in  a  recognizance  conditioned  for 
the  faithful  performance  of  their  duty  in  making  sale  of  the  real  es- 
tate, appealed;  and  in  this  court  exceptions  were  filed  to  the  account 
reported  by  the  last  auditors,  which  had  not  been  made  in  the  court 
below. 

The  counsel  lor  appellee,  moved  to  quash  the  appeal,  because 
the  exceptions  were  not  made  in  the  court  below. 

M*Clure,  for  appellant,  contended  that  under  the  act  of  the  14th 
of  April  1835,  this  court  would  hear  and  determine  the  case  de 
novo. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — Since  the  passage  of  the  act  of  the  29th  of  March  1832, 
it  has  been  repeatedly  held,  that  the  supreme  court  takes  cognizance 
of  appeals  from  the  orphans'  court,  as  an  appellate  court  strictly; 
and  that  a  decree  will  not  be  reversed,  but  on  an  exception  filed  in  the 
court  from  which  the  appeal  is  taken.  And  this  is  now  the  general 
rule.  But  the  legislature,  by  a  subsequent  act,  have  vested  in  this 
court  a  discretionary  power  to  hear  and  determine  such  appeals,  ac- 
cording to  the  right  and  justice  of  the  case.  Under  this  section  of 
the  act  of  the  14th  of  April  1835,  if  it  was  apparent  that  injustice 
had  been  done  to -the  appellant,  we  should  feel  ourselves  bound  to 
refer  the  accounts  to  auditors  for  further  investigation,  with  proper 
directions.*  The  appellant  complains  that  the  accountant  intermin- 
gled the  rents  with  the  real  and  personal  estate;  that  he  has  not  dis- 
tinguished, in  the  settlement,  the  proceeds  of  the  respective  real 
estates,  sold  by  the  order  of  the  respective  courts  of  York  and  Dau- 
phin, and  that  he  has  charged  the  dower  of  the  widow,  in  his  ad- 
ministration account.  This  mode  of  stating  the  account  cannot  be 
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defended,  and  if  the  interest  of  the  appellant  was,  in  any  degree,  en- 
dangered, we  should  certainly  interfere  in  the  manner  directed  by 
the  act.  But  the  appeal  is  taken  by  one  of  the  sureties  in  the  re- 
cognizance in  the  orphans'  court,  conditioned  that  the  administra- 
tors would  account  for  the  money  arising  from  the  real  estate  of  the 
intestate,  and  pay  over  the  proceeds  to  the  persons  legally  entitled. 
The  property  was  appraised  by  an  inquest  of  partition  held  by  the 
respective  sheriffs  of  York  and  Dauphin,  where  it  was  situated,  and 
was  sold  by  an  order  of  the  courts  of  those  counties,  for  the  benefit 
of  the  heirs.  The  proceeding  was  under  the  act  of  the  2d  of  April 
1814,  which  directs  a  sale  of  the  real  estate,  by  the  administrator, 
when  the  heirs,  on  due  notice,  refuse  to  take  it  at  the  valuation.  It 
has,  therefore,  no  connection  with  the  administration  account,  which 
concerns  the  personal  estate,  and  so  much  of  the  real  estate  only,  as 
may  be  sold  by  order  of  the  court,  for  payment  of  debts.  The 
sureties  in  the  recognizance  are  neither  parties  nor  privies,  nor  can 
their  rights  be  affected  by  the  decree.  The  administrator  acts  as  a 
trustee  for  the  heirs.  Their  remedy  is  by  suit  on  the  recognizance, 
and  in  that  suit  the  defendants  will  be  allowed  to  show,  under  the 
proper  plea,  that  the  condition  of  the  recognizance  has  been  per- 
formed, by  payment,  to  those  persons  who  may  be  legally  entitled 
to  receive  the  money,  whether  they  be  creditors  or  heirs. 
Appeal  quashed. 


Ilgenfritz  against  Ilgenfritz. 

The  21st  section  of  the  act  of  the  24th  of  February  1834,  relating  to  distribution, 
it  not  restrained  in  its  operation  to  debts  contracted  subsequently  to  its  enactment. 

ERROR  to  the  common  pleas  of  York  county. 

The  administrators  of  Samuel  Ilgenfritz,  Sen.,  against  the  ad- 
ministrator of  Samuel  Ilgenfritz,  Jun. 

Samuel  Ilgenfritz,  Jun.,  died  on  the  1st  of  November  1S34,  in- 
debted by  three  bonds  to  the  plaintiff,  dated  the  1st  of  April  1831, 
for  the  payment  of  600  dollars  each  on  the  1st  of  April  1833,  the 
1st  of  April  1834,  and  the  1st  of  April  1836.  And  the  only  ques- 
tion in  the  case  was,  whether,  in  the  distribution  of  the  assets  of  his 
estate,  these  debts  were  entitled  to  preference  in  payment  over  sim- 
ple contract  debts.  Whether  the  21st  section  of  the  act  of  the  24th 
of  February  1834,  was  intended  to  operate  upon  debts  contracted 
prior  to  its  enactment. 

The  court  below  (Durkee,  President)  was  of  opinion  that  the  act 
was  not  restrained  in  its  operation  to  debts  contracted  subsequently 
to  its  enactment,  and  rendered  judgment  accordingly. 
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R.  Fisher,  for  plaintiff  in  error,  referred  to  the  act  of  assembly, 
and  cited  Underwood  v.  Lilly,  10  Serg.  Sf  Rawle  97;  Bedford  v. 
Shilling,  4  Serg.  <V  Rawle  401;  2  Caines  300. 

Evans,  contra,  stopped  by  the  court. 

PER  CURIAM. — There  is  no  imaginable  reason  to  restrain  the 
operation  of  the  section  to  debts  contracted  subsequently  to  its  en- 
actment. It  was  no  part  of  the  contract,  nor  could  it  be  without  the 
assent  of  the  other  creditors — and  these  were  not  consulted — that 
the  debt  in  question  should  have  a  preference.  That  was  a  matter 
not  to  be  regulated  by  the  parties,  but  by  the  law;  it  was,  in  fact,  not 
within  their  control.  No  mischief  can  be  done,  or  hardship  felt, 
in  giving  this  part  of  the  act  what  has  been  called  a  retro-active 
operation;  and  in  this  respect  the  case  differs  from  those  in  which 
a  statute,  destructive  of  the  title,  has  been  denied  effect  in  an  action 
pending,  because  it  would  have  burthened  the  plaintiff  with  costs 
incurred,  when  there  was  nothing  like  a  prohibition — a  consequence 
not.  to  be  imputed  to  the  legislature  as  an  intentional  one.  The  spe- 
cialty and  simple  contract  debts  are,  therefore,  to  be  paid  alike. 

Judgment  affirmed. 


Fichthorn  against  Boyer. 

If  one  partner  sign  and  seal  an  instrument  in  the  firm's  name,  and  the  other  partner 
be  present  assenting  to  it,  he  is  as  much  bound  by  the  instrument  as  if  he  had  signed 
and  sealed  it.  Any  evidence  which  tends  to  establish  the  fact  of  his  having  assented 
to  it  is  admissible. 

ERROR  to  the  common  pleas  of  Berks  county. 

This  was  an  action  of  covenant  by  Henneville  Keim,  executor  of 
Andrew  Fichthorn  deceased,  against  Daniel  Fichthorn  and  George 
Boyer.  The  facts  of  the  case  are  sufficiently  stated  in  the  opinion 
of  the  court. 

Wharton  and  Jllricks,  for  plaintiff  in  error. 
Smith  and  Johnston,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — This  was  an  action  of  covenant  brought  by  Ben- 
neville  Keim,  executor  of  Andrew  Fichthorn,  against  Daniel  Fich- 
thorn and  George  Boyer,  in  which  there  had  been  an  award  of  ar- 
bitrators against  both  the  defendants,  and  Boyer  appealed,  and  plead- 
ed non  estfactum.  Nine  bonds  had  been  given  on  the  30th  of 
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January  1813,  by  George  Kershner  to  George  Shertle,  conditioned 
for  the  payment  of  100  pounds  respectively,  at  various  dates.     In 

1820,  these  bonds  were  assigned  by  Shertle  to  Fichthorn  and  Boyer. 
On  the  30th  of  January  1821,  the  following  assignment  of  each  of 
these  bonds  was  executed.    "  For  a  valuable  consideration  to  us  in 
hand  paid  by  Andrew  Fichthorn,  Jun.,  of  the  borough  of  Reading, 
Berks  county,  we  do  hereby  assign  and  set  over  the  within  obliga- 
tion, and  all  moneys  due  and  becoming  due  thereon,  &c.  unto  the 
said  Andrew  Fichthorn,  Jun.,  his  heirs,  executors,  administrators 
and  assigns;  and  in  case  the  same  cannot  be  recovered  of  the  within 
named  George  Kershner,  then  we  do  promise  and  agree  to  pay  the 
amount  thereof,  together  with  all  charges  thereupon  accruing,  unto 
the  said  Andrew  Fichthorn,  Jun.,  his  executors,  administrators  and 
assigns. 

"  Witness  our  hands  and  seals,  this  30th  day  of  January  1821. 

"  FICHTHORN  AND  BOYER,  [L.  s.]. 

"  Witnesses  present,  William  Stahle,  William  Fichthorn." 

It  appeared  in  evidence  that  there  were  two  George  Boyers, 
father  and  son,  who  entered  into  partnership  with  D.  Fichthorn  in 
the  storekeeping  business,  in  March  1818,  by  written  articles,  to 
continue  for  one  year;  and  parol  evidence  was  given  to  show  how 
long  it  continued,  and  who  subsequently  constituted  the  partnership. 
The  names  to  the  assignment  of  the  30lh  of  January  1821,  were 
written,  and  the  seal  affixed  by  Daniel  Fichthorn.  The  plaintiff 
alleged,  that  George  Boyer,  Sen.,  although  he  did  not  actually  exe- 
cute this  assignment,  yet  was  the  party  really  intended  in  the  trans- 
action, and  was  present  at  its  execution  and  authorised  it,  and  re- 
ceived the  consideration,  which  the  defendant  denied;  and  it  was  in 
relation  to  this  point  that  the  evidence  was  offered,  on  the  rejection 
of  which  by  the  court,  several  bills  of  exceptions  were  taken. 

The  plaintiff  proved  by  William  Stahle,  one  of  the  subscribing 
witnesses  to  the  assignment,  that  it  took  place  in  the  store  of  Fich- 
thorn &  Boyer ;  that  G.  Boyer,  Sen.,  the  defendant,  was  off  and  on 
about  the  time  the  papers  were  handed  over,  or  about  the  time  they 
were  signed:  he  did  not  know  what  Boyer  was  doing,  nor  what  he 
said:  he  was  in  or  at  least  coincided  with  it:  he  took  it;  Boyer  coin- 
cided with  it:  he  and  A.  Fichthorn  had  a  conversation  about  it:  he 
could  not  recollect  what  was  said.  On  his  cross-examination,  he 
stated  he  had  said  on  a  former  occasion  that  Boyer  was  not  present 
at  the  time,  but  came  in  afterwards  and  sanctioned  it:  his  meaning 
was  he  was  satisfied.  The  plaintiff  then  offered  in  evidence  an  agree- 
ment signed  by  Andrew  Fichthorn,  Jun.,  dated  the  30th  of  January 

1821,  with  the  evidence  of  Mathias  S.  Richards,  the  subscribing 
witness,  that  G.  Boyer  was  a  party  in  receiving  this  agreement  from 
A.  Fichthorn,  Jun.,  and  the  evidence  of  H.  Brobst  that  G..  Boyer 
received  payment  of  the  debt  contemplated  in  this  agreement.    The 
substance  of  this  paper  was  a  declaration  by  A.  Fichthorn,  that  in 
consideration  of  a  valuable  sum  of  money  to  him  secured  to  be  paid, 
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he  thereby  assigned  to  Daniel  Fichthorn  and  George  Boyer,  the  sum 
of  812  dollars  60  cents,  with  interest  due  on  a  bond  in  his  favour 
from  G.  M.  Brobst  and  George  Yerger  of  Reading,  on  which  a  suit 
had  been  brought,  and  agreed,  in  case  it  should  not  be  recovered,  to 
pay  the  said  sum  to  the  said  Fichthorn  and  Boyer,  and  appointed  D. 
Fichthorn  his  attorney  to  prosecute  the  suit  and  receive  the  money. 
This  evidence  was  objected  to  by  the  defendant,  and  rejected  by  the 
court.  In  this  rejection  the  court  was  right,  because  the  paper  did 
not  then  appear  to  be  connected  with  the  assignment  on  which  this 
suit  is  brought,  and  therefore  the  defendants  being  a  party  to  it,  or 
receiving  payment  of  the  debt  mentioned  in  it,  did  not  tend  in  any 
way  to  support  the  issue.  In  a  subsequent  stage  of  the  cause,  after 
the  introduction  of  other  evidence  by  the  plaintiff,  this  paper  was 
received  in  evidence. 

The  plaintiff  then  offered  in  evidence  another  paper,  dated  the  4th 
of  January  1822,  and  purporting  to  be  an  agreement  between  the 
parties  to  it,  signed,  Fichthorn  &  Boyer,  [L.  s.]  of  the  one  part, 
and  signed,  Andrew  Fichthorn,  [L.  s.]  of  the  other  part,  which  had 
a  more  material  bearing  on  the  issue.  This  agreement  recited, 
that  for  a  valuable  consideration  paid  by  A.  Fichthorn,  Jun.,  to  the 
said  Fichthorn  &  Boyers,  the  said  Fichthorn  &  Boyers  did  assign 
all  their  right  and  claim  to  several  bonds  becoming  due  and  payable 
by  George  Kershner;  and  in  the  consideration  money  so  paid  by  A. 
Fichthorn,  Jun.,  was  included  an  obligation  from  George  M.  Brobst, 
for  800  dollars  principal,  calculated  and  taken  in  the  account  for 
said  sum,  as  of  April  15th,  1821,  and  it  was  then  agreed  by  the  said 
parties,  and  thereby  expressed,  that  in  case  the  aforesaid  sum,  or  any 
part  thereof,  should  not  be  recovered  by  the  said  Fichthorn  &  Boy- 
ers from  the  said  Brobst,  or  in  his  behalf,  then  the  said  A.  Fichlhorn, 
Jun.  should  be  liable  for  such  sum  as  might  be  unpaid  on  said  bond, 
and  should  return  an  equal  amount  in  bonds  payable  by  the  said 
George  Kershner,  assigned  as  aforesaid  by  the  said  Fichthorn  & 
Boyers  to  A.  Fichthorn,  Jun.  On  offering  this  agreement  the  plain- 
tiffs proved  b}^  M.  S.  Richards,  one  of  the  subscribing  witnesses  to 
it,  that  Daniel  Fichthorn  signed  it  on  the  part  of  the  firm;  and  that  he 
had  no  doubt  George  Boyer  was  privy  and  present.  The  defendant 
objected  to  the  evidence  of  the  agreement,  and  the  court  rejected  it. 

It  is  to  be  observed  that  the  question  at  issue  between  the  parties 
was,  whether  George  Boyer,  the  defendant,  though  he  did  not  sign 
or  seal  the  assignment  of  the  30th  of  January  1821,  was  not  the 
party  intended  in  the  transaction-  and  present  authorising  or  assent- 
ing to  it  when  D.  Fichthorn  signed  the  name  of  the  firm  and  put 
the  seal.  For  if  he  was,  it  is  settled  by  the  decisions  of  our  own 
and  other  courts,  that  he  is  as  much  bound  by  it  as  if  he  had  perso- 
nally signed  and  sealed  the  instrument.  Hart  v.  Withers,  1  Penns. 
Rep.  285;  3  Kent's  Com.  Now  the  agreement  of  the  4th  of  January 
1822,  goes  to  establish  this  fact;  for  it  recites  that  the  said  Fichthorn 
&  Boyers,  parties  to  that  agreement,  were  the  persons  who  had  exe- 
v. — v 
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cuted  the  assignment  of  the  bonds  of  Kershner:  and  Richards's  evi- 
dence proves  that  the  defendant  was  present  and  privy  to  this  last 
agreement,  and  was,  therefore,  a  party  to  it.  The  fact  of  one  person 
being  present  assenting  to  the  execution  of  a  sealed  instrument  by 
another  in  his  name,  may  be  established  by  any  of  the  usual  modes 
of  evidence.  It  is  not  essential  that  it  be  proved  by  a  witness  who 
saw  him  in  the  act.  Whatever  goes  to  satisfy  the  minds  of  a  jury 
is  evidence.  The  admission  or  acknowledgement,  subsequently, 
is  strong  evidence.  If  so,  the  acknowledgement  by  the  defendant 
Boyer  in  an  instrument  to  which  he  was  a  party  by  being  interested 
and  present  and  assenting  to  its  execution  is  admissible  evidence  to 
go  to  a  jury.  I  will  not  say  that  the  defendant  is  estopped  by  it. 
Estoppels  are  not  to  be  relied  on  unless  specially  pleaded.  But  as 
an  acknowledgement,  deliberately  made  by  the  defendant,  it  ought 
to  have  been  admitted.  I  am  of  opinion,  therefore,  that  the  court 
erred  in  rejecting  this  evidence. 

'  The  plaintiff  then  again  offered  the  paper  first  mentioned,  of  the 
30th  of  January  1821,  and  also  M.  S.  Richards  to  contradict  D. 
Fichthorn  as  to  the  purchase  of  the  bond  of  Brobst  Daniel 
Fichthorn  had  been  examined  as  a  witness  by  the  defendant,  with- 
out objection  by  the  plaintiff,  and  stated  that  the  defendant,  Boyer, 
had  no  interest  in  tbe  bonds;  that  no  one  was  concerned  with  the 
witness  in  the  purchase  but  his  brother-in-law,  G.  Boyer,  Jun. ;  that 
the  defendant  was  not  concerned  in  the  sale  or  purchase  of  them. 
The  plaintiff  for  the  purpose  of  contradicting  him,  offered  to  ask  the 
witness  whether  the  defendant  went  with  him  to  D.  Fichthorn  to 
get  the  assignments  drawn  and  gave  directions  about  them,  and 
pressed  on  the  plaintiff  to  buy  them.  This  evidence  being  objected 
to  by  the  defendant,  was  overruled  by  the  court.  The  evidence  to 
be  sure  was  slight,  since,  as  has  been  suggested  by  the  defendant's 
counsel,  he  might  have  gone  to  D.  Fichthorn  for  this  purpose  with- 
out having  any  interest  in  the  matter,  and  on  behalf  of  others.  But 
still  as  it  went  to  show  an  activity  on  the  part  of  the  defendant  in  rela- 
tion to  the  transactions  on  which  this  suit  is  brought,  it  was  for  the 
jury  to  judge  in  what  capacity  he  went.  If  it  went  in  any  respect 
to  show  him  interested,  it  was  material  as  a  part,  of  the  ground  of  his 
liability,  and  ought  to  have  been  received. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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Cathcart  against  Potterfield. 

The  period  from  which  the  lien  of  a  judgment  runs,  is  not  from  the  return  of  the 
scire  facias,  but  from  the  date  of  the  judgment  of  revival. 

APPEAL  from  the  decree  of  the  common  pleas  of  Dauphin 
county,  distributing  the  proceeds  of  the  sale  of  the  real  estate  of  Ro- 
bert Potterfield,  Sen. 

The  only  question  which  arose  in  this  case  was,  whether  a  scire 
facias  post  annum  et  diem  issued  within  five  years  from  the  ren- 
dition of  a  judgment  upon  a  former  scire  facias,  and  after  the  period 
of  five  years  had  elapsed  from  the  return  day  of  the  writ,  would 
preserve  the  lien  of  the  judgment.  The  court  (Blylhe,  President) 
ruled  that  it  would. 

M'Kinney,  for  appellant,  cited  Arrison  v.  The  Commonwealth, 
1  Watts  397;  Penn  v.  Hamilton,  2  Watts  53;  Vitry  v.  Dauci,  3 
Rawle  9;  3  Penns.  Rep.  229. 

H.  Jllricks  and  M'Clure,  contra,  cited  Pennock  v.  Hart,  8  Serg. 
&T  Rawle  369  ;  Commonwealth  v.  M'Kisson,  13  Serg.  4*  Rawle 
148. 

PER  CURIAM. — The  point  in  contest  was  determined  in  the  case 
of  Meason's  Estate,  4  Watts  342,  where  it  was  held  that  the  period 
of  five  years  runs,  not  from  the  return  of  the  scire  facias,  but  from 
the  judgment  of  revival — a  decision  that  rules  the  point  raised  here. 

Decree  affirmed. 
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Brown  against  Metz. 

A  vendor  of  land,  who,  by  the  agreement,  was  bound  to  make  a  deed  upon  the  pay- 
ment of  the  purchase  money,  cannot  recover  in  an  action  of  ejectment  against  the  ven- 
dee to  compel  the  payment  of  the  purchase  money,  without  having  tendered  a  deed 
before  suit  brought. 

A  vendor  of  land  having  by  his  agreement  covenanted  to  convey,  upon  the  payment 
of  a  certain  portion  of  the  purchase  money,  and  that  portion  having  been  paid,  he  can- 
not maintain  ejectment  against  the  vendee,  to  compel  the  payment  of  the  residue  of  the 
purchase  money,  although  he  still  retains  the  legal  title. 

ERROR  to  the  common  pleas  of  Dauphin  county. 

This  was  an  action  of  ejectment,  brought  to  recover  the  possession 
of  one  hundred  and  fifteen  acres  of  land,  which  the  plaintiff,  as  exe- 
cutor under  the  last  will  of  his  father,  Samuel  Brown  deceased, 
agreed  to  sell  to  Daniel  Stout,  under  whom  the  defendant  claimed 
the  possession.  The  action  was  commenced  with  a  view  to  enforce 
the  payment  of  three  bonds,  each  of  the  amount  of  328  dollars  and 
57  cents,  payable  on  the  10th  of  April  in  each  of  the  three  succeed- 
ing years  1823,  1824  and  1825,  being  the  balance  of  the  purchase 
money  remaining  unpaid,  of  the  land.  The  articles  of  agreement 
entered  into  for  the  sale  of  the  land;  are  in  the  following  words,  to 
wit :  "  Articles  of  agreement  between  James  Brown  and  Daniel 
Stout,  both  of  the  township  of  West  Hanover,  in  the  county  of  Dau- 
phin, witnesseth,  that  the  said  James  hath  sold,  and  by  these  pre- 
sents doth  grant,  bargain  and  sell  unto  the  said  Daniel,  and  his  heirs 
and  assigns  for  ever,  a  certain  lot  of  land,  with  the  appurtenances, 
situate  in  the  township  aforesaid,  adjoining  lands  of  Joseph  Allen, 
James  Wilson  and  others,  containing  one  hundred  acres,  be  the  same 
more  or  less,  and  usual  allowance.  And  the  said  Daniel  Stout  binds 
himself  to  pay,  or  secure  to  be  paid,  unto  the  said  James  Brown,  or 
his  certain  attorney,  the  just  and  full  sum  of  40  dollars  per  acre, 
which  the  same  may  measure,  to  be  paid  as  follows,  viz.,  one  half  of 
the  said  purchase  money  to  be  paid  at  or  upon  the  1st  day  of  April 
next,  the  other  half  to  be  paid  in  seven  equal  yearly  payments,  to 
commence  on  the  10th  day  of  April  1819;  said  James  to  give  full 
and  peaceable  possession  on  the  1st  day  of  April  next,  clear  of  all 
incumbrances,  except  the  commonwealth  ;  but  before  the  two  first 
bonds  are  paid  the  said  James  binds  himself  to  give  Daniel  a  free 
deed,  out  of  the  land  office,  or  give  him  security  that  he  will  give 
such  a  deed,  before  the  third  bond  is  paid;  James  to  leave  all  the  straw 
and  dung  on  the  premises,  and  have  liberty  to  take  away  the  corner 
cupboard;  Daniel  to  have  the  grain  in  the  ground;  James  not  to 
suffer  any  green  wood  to  be  cut.  In  witness  whereof  the  said  parties 
have  set  their  hands  and  seals,  the  27th  day  of  December  1817." 


May  1836.]  OF  PENNSYLVANIA.  165 

[Brown  v.  Metz.] 

From  the  evidence  given  on  the  trial,  it  appeared  that  the  first 
half  of  the  purchase  money  was  paid,  or  accounted  for,  by  Stout,  on 
or  about  the  6th  of  April  1818,  and  that  he  then  gave  his  bonds, 
with  John  A.  Stout  as  a  co-obligor  therein,  to  James  Brown  alone, 
to  secure  the  payment  of  the  residue,  according  to  the  terms  of  their 
agreement,  and,  at  the  same  time,  received  possession  of  the  land 
from  the  plaintiff,  as  also  his  bond,  executed  in  conjunction  with  Sa- 
muel Brown,  his  brother,  and  Abraham  Fackler,  as  co-obligors,  con- 
ditioned for  delivering  to  Daniel  Stout,  "  a  free  deed,  out  of  the 
land  office  of  Pennsylvania,  for  one  hundred  and  fifteen  acres," 
(which,  it  would  seem,  was  the  real  number  of  acres  in  the  lot  sold), 
on  or  before  the  10th  of  April  1821.  Samuel  Brown  and  Abraham 
Fackler  were  also  named  as  executors  with  the  plaintiff,  in  the  will 
of  Samuel  the  testator.  After  the  death  of  the  testator,  Samuel  joined 
James  in  proving  the  will  and  taking  out  letters  of  administration, 
but  died  after  the  sale  of  the  land,  in  1823.  Abraham  Fackler  did 
not  join,  nor  act  at  any  time  as  executor,  though  he  never  renounced, 
but  died,  as  it  is  said,  since  the  trial  of  this  suit.  The  authority  in 
the  will,  to  sell  the  land,  is  given  "to  the  executors  thereinafter 
named,"  whereby  the  testator  further  "  authorizes  his  executors,  or 
the  survivors  of  them,  to  sign,  seal,  execute  and  deliver,  such  con- 
veyance or  conveyances  as  shall  be  necessary  to  convey  his  title  or 
titles  to  his  real  estate,  when  sold  to  the  purchaser  or  purchasers 
thereof,  or  any  part  thereof."  Some  time  after  the  commencement 
of  this  suit,  and  before  the  trial  of  it,  a  deed,  executed  by  the  plain- 
tiff alone,  Abraham  Fackler,  being  then  in  full  life,  conveying  the 
land  to  Stout,  or  those  claiming  under  him,  was  filed  in  the  protho- 
notary's  office,  which  is  the  only  deed  of  conveyance  that  ever  was 
executed  or  offered,  under  the  articles  of  agreement.  The  first  four 
of  the  bonds,  given  to  secure  the  payment  of  the  second  half  of  the 
purchase  money,  which  became  payable  on  the  10th  of  April,  in  the 
years  1819,  1820,  1821  and  1822,  were  paid  off,  and,  to  compel  the 
payment  of  the  remaining  three,  this  suit  was  brought. 

The  court  below  (Blythe,  President)  was  of  opinion  that  the 
plaintiff  was  not  entitled  to  recover,  upon  the  facts  in  evidence,  and 
so  instructed  the  jury,  who  found  accordingly. 

J.  «/2.  Fisher  and  George  Fisher,  for  plaintiff  in  error,  cited  Smith 
v.  Webster,  2  Watts  47S;  Stokely  v.  Trout,  3  Watts  163. 

M'Clure,  for  defendant  in  error,  cited  Heron  v.  Hoffner,  3  Rawle 
393;  Eckert  v.  Eckert,  3  Penns.Rep.  349  j  Southerland  v.  Furry, 
2  Penns.  Rep.  145;  Bower  v.  Kauffett,  7  Serg.  Sf  Rawle  74 j  4 
Wheat.  296. 

The  opinion  of  the  court  was  delivered  by 
GIBSON,  C.  J. — In  the  course  of  the  argument,  this  action  has  been 
called  a  substitute  for  a  bill  in  equity;  but  there  is  nothing  peculiar 
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in  its  principles.  Its  purpose  is,  doubtless,  to  produce  the  fruit  of  a 
bill  by  compelling  the  vendee  to  pay  or  turn  out;  but  it  is  effected 
by  moving  in  an  opposite  direction.  What  approaches  much  nearer, 
in  its  principles,  to  a  bill  for  specific  performance,  is  an  action  of 
ejectment,  founded  with  us,  on  the  contract  of  sale  with  a  view  to 
execute  it  by  delivering  the  land  in  pursuance  of  it.  An  ejectment 
founded,  like  the  present,  on  the  legal  title  remaining  in  the  vendor, 
is  prosecuted  ostensibly  in  disaffirmance  of  the  contract  which,  add- 
ing nothing  to  the  force  of  his  right,  is  set  up,  if  at  all,  on  the  other- 
side,  as  ground  of  injunction.  In  what  circumstances,  then,  does 
equity  forbid  such  a  proceeding  at  law?  It  may  be  affirmed  that 
the  vendee  has  a  right  to  control  the  legal  title  wherever  he  has  a 
right,  by  the  contract,  to  call  for  a  conveyance  of  it;  and  that  he 
may  not  be  dispossessed  by  means  of  it,  where  it  is,  in  every  re- 
spect but  a  formal  surrender  of  it,  his  own.  The  vendor  may  put 
it  in  motion  where  he  has  a  lien  on  it;  but  not  to  enforce  the  pay- 
ment of  purchase  money  for  which  it  was  not  retained  as  a  security. 
It  will  be  found  that  no  decision  has  carried  its  efficacy  further. 
Where  an  administration  of  equity  through  chancery  forms,  gives 
relief  directly  on  the  contract,  the  less  efficient  remedy  on  the  title 
is  not  resorted  to;  and  the  only  cases  in  which  an  injunction  to  restrain 
the  action  of  ejectment  has  been  decreed,  are  those  of  repeated  and 
vexatious  litigation  for  the  trial  of  conflicting  titles — a  subject  which 
belongs  to  a  different  head  of  chancery  jurisdiction.  It  is  to  the 
scant  materials  afforded  by  the  decisions  of  our  own  court,  there- 
fore, that  we  are  to  look  for  principles  of  relief  applicable  to  an 
ejectment  against  a  vendee.  The  general  rule  is  undoubtedly  as  it 
has  been  laid  down  in  Snyder  v.  Wolfley,  8  Serg.  <§*  Rawle,  332, 
that  a  plaintiff  having  a  title  to  recover  at  law,  may  tender  satisfac- 
tion of  an  equity  at  the  trial;  but  that  a  tender  of  every  thing  in 
the  nature  of  a  condition,  must  precede  an  action  on  an  equitable 
title,  yet  it  may  be  affirmed,  on  incontestible  principles  of  equity, 
that  a  wrongful  detention  of  the  title,  will  not  enable  the  vendor  to 
recover  on  it.  Where  the  terms  on  which  he  agreed  to  part  with 
it  have  been  fulfilled,  the  formal  existence  of  it  in  him  will  be  dis- 
regarded, and  he  be  thrown  upon  the  securities  to  which  he  trusted. 
It  will  be  perceived,  therefore,  that  the  present  is  not  a  question  of 
tender,  but  a  question  of  right.  In  Moody  v.  Vandyke,  4  Binne.y 
31,  the  depositaries  of  the  title  had  not  contracted  at  all.  They 
prosecuted  their  ejectment  adversely  to  a  sale  by  administrators  cum 
testamento  annexo  under  a  power  in  the  will  to  sell  for  payment 
of  debts,  which  they  had  not  capacity  to  execute;  and  it  was  held 
that  the  money  raised  and  paid  away  in  ease  of  the  land,  might  be 
tendered  at  the  trial.  It  will  be  perceived,  therefore,  that  the  de- 
fendants had  not  even  colour  of  right  to  call  for  the  title,  their  equity 
extending  but  to  reimbursement.  In  Smith  v.  Webster,  2  Watts 
478,  the  vendor  was  authorised,  by  the  terms  of  the  contract,  to  hold 
the  title  as  a  security  for  the  purchase  money;  and  he  was  conse- 


May  1836.]  OF  PENNSYLVANIA.  167 

[Brown  v.  Metz.j 

quently  allowed  to  use  it  as  an  engine  of  specific  performance  with- 
out a  previous  tender.  But  in  Southerland  v.  Puny,  2  Penns.  Rep. 
145,  the  vendor  having  covenanted  to  convey,  as  soon  as  the  land 
office  should  be  opened,  and  the  vendee,  to  pay  as  soon  as  the  con- 
veyance or  security  for  it  should  be  delivered,  it  was  held  that  a 
tender  should  have  preceded  the  action.  The  rule  of  these  deci- 
sions— and  they  comprise  all  that  is  to  be  found  on  the  subject — 
seems  to  be  that  the  vendor  may  avail  himself  of  the  title  while  he 
has  a  lien  on  it.  The  difficulty  is  to  reconcile  Southerland  v.  Purry, 
in  which  the  vendee  had  covenanted  to  pay,  on  delivery  of  the  title, 
to  Smith  v.  Webster,  in  which  the  vendor  had  covenanted  to  convey, 
on  payment  of  the  purchase  money — a  difference,  apparently  but  in 
words,  as  performance  was  to  be  simultaneous  in  each.  The  distinc- 
tion on  which  the  first  is  sustainable,  if  at  all,  was  not  overlooked, 
for  the  defendant  was  considered  to  have  got  the  legal  title;  yet,  in 
that  aspect,  it  would  seem  that  an  action  of  ejectment  could  be  main- 
tained against  him  on  no  ground  whatever.  The  truth  is,  the  time 
of  the  tender  was  not  the  principle  difficulty,  but  whether  a  tender 
was  necessary  at  all;  and  the  assertion  that  a  deed  of  consummation 
ought  to  have  preceded  the  action,  was  probably  an  inadvertence. 
But  where  the  vendor  has  not  a  lien  on  the  title,  the  most  obvious 
principles  of  right  require  that  the  detention  of  it  be  not  turned  to 
the  injury  of  him  who  is  entitled,  by  the  terms  of  the  contract,  to 
call  it  in.  In  the  case  for  decision,  though  there  was  not  an  express 
covenant  to  convey,  at  a  particular  stage  of  the  payments,  the  vendor 
had  contracted  "  to  give  a  free  deed  out  of  the  land  office,"  at  the 
furthest,  before  the  third  bond  should  be  paid;  and  having  the  title 
vested  in  him  by  warrant  and  survey,  he  could  fulfil  his  covenant  but 
through  a  conveyance,  whether  by  procuring  the  patent  himself,  or 
putting  the  vendee  in  a  condition  to  procure  it.  At  the  payment  of 
the  third  bond,  therefore,  the  vendee  became  the  owner  of  the  title, 
and,  in  contemplation  of  equity,  clothed  with  power  to  control  the 
use  of  it,  the  recourse  of  the  vendor  being  restricted  to  his  other 
securities.  All  the  assignments  of  error  are  resolvable  into  this 
point;  and  it  is  entirely  clear  on  the  evidence,  that  the  plaintiff  was 
not  entitled  to  recover. 

KENNEDY,  J. — Whether  the  sale  of  the  land,  being  made  in  the 
first  instance,  only  by  one  of  the  executors,  and  the  transactions  af- 
terwards in  regard  to  it,  tending  to  show  the  subsequent  acquiescence 
or  approval  of  it,  by  the  other  executors,  be  good  or  not,  is  a  ques- 
tion which  has  not  been  raised,  and,  therefore,  need  not  be  decided: 
But  several  errors  have  been  assigned,  which,  taking  the  sale  of  the 
land  to  be  good,  may  all  be  disposed  of  by  answering  the  following 
questions,  to  wit:  1.  Was  the  plaintiff  bound  by  his  agreement  to 
execute  a  deed  of  conveyance  to  the  vendee  for  the  land?  2.  If  he 
was,  when  was  he  bound  to  do  so,  according  to  the  terms  of  the 
agreement?  3.  Can  he  recover  in  this  action  without  having  ten- 
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dered  such  deed  before  the  commencement  of  it?  And  4.  If  he 
cannot,  would  he,  after  having  tendered  such  deed,  be  entitled  to 
recover  the  land  in  a  new  action  commenced  subsequently,  if  the 
balance  of  the  purchase  money  should  still  remain  unpaid? 

As  to  the  first  question,  we  think  it  plain  from  the  whole  tenor  of 
the  articles  of  agreement,  that  they  must  be  regarded  as  executory 
merely;  and  that  it  was  not  intended  by  the  parties  thereto,  that  the 
title  which  the  testator  had  for  the  land  at  the  time  of  his  death, 
should  thereby  pass  immediately,  and  become  vested  without  more 
in  the  vendee.  This  is  clearly  evinced  by  several  provisions  con- 
tained in  the  articles.  For  instance,  the  covenant  on  the  part  of  the 
seller  to  deliver  the  possession  of  the  land  on  the  first  of  the  follow- 
ing April,  without  a  previous  reservation  of  it  till  then,  is  incon- 
sistent with  the  idea  and  the  purpose  that  the  articles  of  agreement 
were  considered  as  a  deed  of  conveyance,  passing,  at  once,  the  title 
to  the  bond,  from  the  seller  to  the  purchaser,  which  would  have 
carried  with  it  the  right  to  have  taken  the  possession  of  the  land  im- 
mediately: But  this  covenant  to  deliver  the  possession  without  any 
previous  reservation  of  it,  shows  very  clearly  that  the  parties  did 
not  consider  the  previous  words  of  sale  in  the  agreement  as  suffi- 
cient to  pass  any  right  that  would  authorise  the  purchaser  to  take 
possession  of  the  land  before  he  paid  the  purchase  money;  but  this 
covenant  entitled  him  to  receive  it  when  he  paid  the  one  half,  and 
gave  his  bonds  to  secure  the  payment  of  the  remaining  half.  The 
giving  of  the  bonds,  it  is  true,  is  not  provided  for  by  an  express 
covenant  on  the  part  of  the  purchaser,  but  that  such  was  the  under- 
standing of  the  parties  is  plainly  inferrible  from  the  words  of  the 
covenant  on  the  part  of  the  seller  to  give  a  deed;  which  are  as  fol- 
low, to  wit,  "but  before  the  two  first  bonds  are  paid,  the  said 
James  Brown  binds  himself  to  give  Daniel  a  free  deed  out  of  the 
land  office,  or  give  him  security  that  he  will  give  such  a  deed  be- 
fore the  third  bond  is  paid."  And  although  bonds  are  not  men- 
tioned in  any  previous  or  subsequent  part  of  the  agreement,  yet  in 
order  to  make  sense  of  the  agreement,  the  bonds,  here  spoken  of, 
must  be  understood  as  bonds  then  within  the  contemplation  of  the 
parties,  that  were  to  be  given  to  secure  the  payment  of  that  portion 
of  the  purchase  money  which  was  to  be  paid  by  instalments  annu- 
ally; and  which,  as  it  appears,  were  accordingly  given.  But  that  a 
deed  of  conveyance  was  to  be  executed  by  the  plaintiff  to  the  pur- 
chaser, is  still  further  manifested  by  a  fair  and  reasonable  construc- 
tion of  this  covenant  just  recited,  which  is,  "  to  give  Daniel  a  free 
deed  out  of  the  land  office."  The  words  used  here  are  not  very 
explicit,  it  is  true,  nor  well  suited  to  give  a  perfectly  distinct  and 
clear  understanding  of  the  meaning  of  the  parties,  but  still,  when 
taken  in  reference  to  the  subject  matter  of  their  contract,  they  may 
serve  to  show,  with  reasonable  certainty,  what  was  intended.  In  the 
clause  immediately  preceding,  is  contained  the  covenant  of  the 
plaintiff  to  deliver  the  possession  by  the  1st  of  April  then  next  fol- 
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lowing  char  of  all  incumbrances  except  the  commomvealth.  This 
taken  in  connection  with  a  covenant  to  deliver  at  a  subsequent  period 
\hefree  deed  out  of  the  land  office,  shows  clearly  that  the  patent 
for  the  land  had  not  then  been  obtained  from  the  commonwealth, 
and  that  she  had  a  claim  upon  the  land,  which  was  to  be  paid  before 
it  could  be  had.  This  being  the  case,  it  cannot  be  doubted  that  the 
latter  of  these  covenants  was  inserted  for  the  purpose  of  creating  an 
obligation  upon  the  plaintiff  to  procure  the  patent  at  his  own  ex- 
pense, and  to  make  it  available  to  Stout,  the  vendee;  but  as  the  plain- 
tiff was  to  obtain  the  patent,  it  was  proper  enough  as  well  as  more 
convenient  for  him,  to  retain  the  title,  which  he  derived  under  the 
will  of  the  testator  to  the  land  upon  which  the  patent  was  to  be 
founded,  in  himself,  until  he  should  obtain  it,  and  then  render  it  ef- 
fective to  Stout  within  the  time  prescribed,  by  making  a  deed  of 
conveyance  from  it  to  him  for  the  land.  The  words  will  very  well 
bear  this  construction,  and  it  appears  to  be  more  consistent  than  any 
other  with  what  must  necessarily  have  been  the  main  object  of  the 
parties,  which  was  to  give  to  the  purchaser  an  indefeasible  title  in 
fee  simple  for  the  land,  before  the  third  bond  became  payable. 

This  disposes  of  the  first  question,  and  brings  us  to  the  second, 
which  has  been  substantially  answered  in  what  has  been  said  on  the 
first.  Indeed,  if  the  first  has  been  rightly  answered,  there  is  no 
room  to  doubt  in  regard  to  the  time  at  which  the  deed  was  to  be 
made  to  Stout;  for,  by  the  express  terms  of  the  agreement,  it  was  to 
be  "  before  the  third  bond  was  paid,"  which  meant  the  third  instal- 
ment of  the  second  half  of  .the  purchase-money,  which  fell  due  on 
the  10th  of  April  1821. 

We  next  come  to  the  third  question,  which  appears  to  have  been 
decided  by  this  court  in  the  negative,  in  Southerland  v.  Purry,  2 
Penns.  Rep.  145.  It  seems  to  have  been  the  only  point  made  in 
the  cause.  There  the  plaintiff,  after  having  received  a  part  of  the 
purchase-money,  commenced  his  action,  which  was  an  ejectment, 
without  previously  making  and  tendering  a  deed  of  conveyance  to 
the  purchaser  for  the  land,  and  it  was  held  that  he  could  not  recover, 
because,  by  the  terms  of  the  agreement  of  sale,  the  residue  of  the 
purchase-money  was  not  to  be  paid  until  the  deed  should  be  made. 
To  have  sustained  the  action  under  these  circumstances,  the  court 
thought  would  have  been  in  effect  permitting  the  plaintiff  to  vio- 
late his  covenant  in  that  behalf  expressly  made  with  the  defendant, 
which,  according  to  our  system  of  jurisprudence  and  the  organiza- 
tion of  our  courts,  ought  not  to  be  suffered,  though  the  plaintiff  be 
invested  with  the  legal  title  to  the  land.  The  case  of  Smith  v.  Web- 
ster, 2  Watts  478,  however,  has  been  referred  to  as  establishing  an 
affirmative  answer  to  the  question  here,  and  as  militating  against  the 
doctrine  laid  down  in  Southerland  and  Purry;  but  we  do  not  think 
so.  They  are  perfectly  consistent  with  each  other.  In  Smith  and 
Webster,  according  to  the  terms  of  the  agreement  between  the  par- 
ties, the  deed  of  conveyance  was  not  to  be  made  to  the  purchaser, 
v. — w 
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until  he  paid  the  whole  of  the  purchase-money,  and,  therefore,  it  was 
held  to  be  in  no  wise  contrary  to  their  agreement,  to  permit  the  seller 
to  maintain  his  action  of  ejectment,  for  the  purpose  of  compelling 
the  payment  of  that,  without  which,  the  defendant  had  no  colour  of 
right,  either  in  law  or  equity,  to  withhold  the  possession  of  the  land 
from  the  plaintiff. 

It  is  true  that  a  distinction  is  there  mentioned  between  a  personal 
action,  brought  by  the  seller,  founded  upon  the  contract  for  a  breach 
of  it,  by  not  paying  the  purchase-money,  which  can  only  be  main- 
tained against  the  purchaser  himself  or  his  legal  representatives,  and 
an  action  of  ejectment,  which  must  be  against  whomsoever  is  in  the 
actual  possession  of  the  land  at  the  time,  and  is  maintained  exclu- 
sively by  the  seller  upon  the  ground  of  his  being  still  invested  with 
the  legal  title  to  the  land,  and  his  not  being  bound  by  his  agreement 
to  part  with  it  until  he  shall  be  paid  the  purchase-money;  and  that 
in  the  first  action  where  the  payment  of  the  purchase-money  and 
the  making  of  the  deed,  are,  according  to  the  agreement,  to  be 
simultaneous  acts,  a  deed  must  be  made  and  tendered  by  the  sel- 
ler before  the  institution  of  the  suit,  though  not  requisite  in  the 
ejectment,  for  the  reason  already  mentioned  that  the  latter  is  not 
founded  upon  the  agreement;  but  in  no  case  is  it  said  that  even  this 
latter  action  can  be  maintained  in  violation  of  the  rights  of  the  ven- 
dee vested  in  him  under  the  agreement. 

Although  in  the  answers  given  to  the  first  three  questions  it  has 
been  shown  that  the  plaintiff  is  not  entitled  to  maintain  this  action, 
it  may  perhaps  prevent  any  future  and  vain  attempt  by  a  subsequent 
ejectment  to  recover  the  possession  of  the  land,  to  answer  the  fourth 
question. 

According  to  a  proper  construction  of  the  agreement,  it  has  been 
shown,  that,  the  plaintiff  was  bound  to  have  made  a  perfect  legal  title 
to  the  vendee  for  the  land,  before  the  third  bond  or  instalment  of 
the  last  half  of  the  purchase  money  became  payable,  which  was  on 
the  10th  of  April  1821.  And  as  the  plaintiff  was  not  bound  to 
part  with  his  title,  until  after  the  first  two  bonds  became  payable, 
and  were  paid,  it  might  not  be  unreasonable  to  consider  him  as 
having  a  right  under  the  agreement  to  retain  it,  as  long  as  these 
bonds  were  unpaid,  but  beyond  these  the  terms  of  the  agreement 
would  certainly  not  warrant.  It  appears,  however,  that  not  only 
these  two  bonds  have  been  paid  by  Stout,  but  likewise  the  next  two 
succeeding,  thus  making  good  the  payment  of  all  the  instalments  up 
to  the  year  1822  inclusive.  This  being  the  case,  it  is  evident  that 
the  plaintiff  was  not  only  hound  in  law  by  his  covenant,  but  in 
equity  and  good  conscience  too,  seeing  no  good  reason  has  been  of- 
fered for  his  not  fulfilling  it,  to  have  parted  with  the  title  to  the 
land,  by  making  a  deed  conveying  it  to  his  vendee  long  before  this 
suit  was  instituted.  If  the  plaintiff  had  performed  his  covenant  in 
this  respect,  it  is  certain  that  he  could  not  thereafter  have  maintained 
an  action  of  ejectment  for  any  purpose  whatever.  But  here,  where 
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we  have  no  court  of  chancery,  and  equitable  principles,  combined 
with  legal,  form  the  rule  of  decision  in  our  courts  of  law,  the  defend- 
ant as  against  the  plaintiff,  is  entitled  to  claim  the  benefit  of  the  prin- 
ciple of  equity  which  considers  that  as  already  done  against  him 
who  ought  to  have  done  it,  and  gives  to  the  party  in  whose  favour 
it  was  to  have  been  performed,  all  the  advantages  he  would  have 
been  entitled  to  claim,  in  case  it  had  actually  been  done.  Thus  the 
defendant  is,  and  will  be,  in  time  to  come,  as  completely  protected 
against  a  recovery  in  ejectment  by  the  plaintiff,  as  if  he  had  made  a 
deed  of  conveyance  to  him  in  conformity  to  the  contract.  This 
principle  has  been  laid  down  and  recognized  uniformly  by  our  courts 
and  judges.  Lessee  of  Moody  v.  Vandyke,  4  Sinn.  41;  Vincent 
v.  the  lessee  of  Huff,  4  Serg.  fy  Rawle  301;  Griffith  v.  Cochran,  5 
Binn  1 05.  And  by  virtue  of  it,  in  Bossier  v.  Niesly,  2  Serg.  <$•  Rawle 
352,  it  was  held  that  the  purchaser  of  land  under  an  agreement,  who, 
according  thereto,  was  to  have  the  possession  upon  payment  of  a 
certain  portion  of  the  purchase-money,  might,  after  having  paid  the 
same,  maintain  his  action  of  ejectment  against  the  vendor,  without 
paying  or  tendering  the  residue  of  the  purchase-money.  But  in 
the  present  case  the  purchaser  has  paid  all  that  he  was  bound  to  do, 
and  now,  according  to  the  terms  of  the  agreement,  to  give  him  not 
only  a  right  to  the  possession  of  the  land,  but  to  the  legal  title  in 
fee,  clear  of  all  incumbrances.  Now,  if  the  plaintiff  had  made  this 
title  as  he  ought  to  have  done,  the  land  would  have  been  discharged 
from  all  claim  for,  and  on  account  of,  the  residue  of  the  purchase- 
money,  so  that  there  would  not  have  remained  a  lien,  even  in  equity, 
for  it;  because,  by  the  terms  of  the  contract,  it  was  not  intended 
that  any  should  exist  thereafter.  The  bonds  of  the  purchaser, 
which  were  given  with  a  surety  therein,  were  considered  sufficient, 
and  were  to  be  the  only  security  that  the  plaintiff,  according  to  his 
agreement,  was  to  have.  It,  therefore,  can  neither  be  equitable  nor 
just  to  permit  him  to  depart  from  his  agreement,  and  to  take  advan- 
tage of  his  own  wrong  and  non-fulfilment  of  it.  It  may  prove 
seriously  injurious  to  purchasers  not  to  have  their  contracts  for  the 
purchase  of  lands  performed  punctually,  according  to  their  tenor,  by 
the  vendors;  and  nothing  could  be  more  unjust,  as  well  as  impolitic, 
than  to  give  to  the  latter  advantages  or  rights  which  they  would 
have  no  right  to  claim,  had  they  performed  their  agreements  as  they 
were  bound  to  do.  Upon  the  principle  of  equity  already  mentioned, 
which  places  the  defendant  in  the  same  situation,  in  regard  to  the 
plaintiff,  as  if  the  latter  had  done  all  in  favour  of  the  former  that  by 
the  terms  of  his  contract  he  was  bound  to  do,  it  follows  that  the 
plaintiff  cannot  be  considered  as  being  vested  with  any  title  or  right 
that  will  enable  him  to  maintain  an  action  of  ejectment,  at  any  time 
hereafter,  for  the  land. 
Judgment  affirmed. 
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Mundorff  against  Singer. 

If  an  obligee  in  a  bond  obtain  a  judgment  against  the  principal,  and  suffer  it  to  re- 
main, without  revival,  until  the  lien  on  his  lands  be  lost,  and  afterwards  sue  the  surety 
on  the  same  bond,  the  latter  cannot  avail  himself  of  the  negligence  of  the  plaintiff,  as 
a  defence. 

ERROR  to  the  common  pleas  of  York  county. 

Scire  facias  upon  a  judgment  obtained  on  an  administration  bond 
by  John  Singer,  administrator  of  Emanuel  Singer,  against  Martin 
Ebert,  administrator  of  Peter  Mundorff  deceased,  in  which  the  fol- 
lowing facts  were  given  in  evidence. 

Magdalena  Singer,  the  wife  of  Emanuel  Singer,  died  in  1805, 
leaving  her  husband,  and  letters  of  administration  on  her  personal 
estate,  were  granted  to  George  Stake,  who,  with  Peter  Mundorff 
and  one  Weiser,  entered  into  an  administration  bond  to  the  com- 
monwealth, in  1500  dollars.  In  1813  Stake  settled  an  account  in 
the  orphans'  court,  exhibiting  a  balance  of  502  pounds  13  shillings 
and  4  pence,  in  his  hands,  which  was  confirmed.  To  recover  this 
balance  a  suit  on  the  administration  bond  was  brought,  for  the  use 
of  Emanuel  Singer  v.  Stake,  to  November  term  1817,  and  on  the 
5th  of  April  181 9,  a  judgment  was  entered  for  the  penalty,  on  which 
judgment  a  scire  facias  was  sued  out  to  August  term  1819,  to  which 
the  sheriff  returned  nihil,  and  an  alias  scire  facias  to  January  term 
1820,  which  was  returned  "made  known."  An  appearance  was 
entered  for  the  defendant,  and  no  further  proceedings  being  had 
thereon,  the  lien  of  the  said  judgment  on  the  lands  of  which  George 
Stake  was  seised,  on  the  day  of  its  entry,  was  suffered  to  expire. 
These  lands  in  York  County,  on  the  day  of  the  said  entry,  were  of 
the  value  of  1600  dollars,  from  the  1st  of  April  1813,  to  the  1st  of 
April  1818;  of  1500  from  the  1st  of  January  1818,  to  the  1st  of  Ja- 
nuary 1820  ;  and,  at  the  present  time,  of  the  value  of  1100  dollars. 
These  lands  were  sold,  on  the  27th  of  December  1819,  to  Jacob 
Weaver,  for  1750  dollars;  afterwards  a  suit  was  brought  on  the  said 
administration  bond,  Commonwealth  for  Emanuel  Singer  v.  Martin 
Ebert,  Administrator  of  Peter  Mundorff,  and  judgment  recovered 
thereon  on  the  15th  of  May  1829,  for  the  penalty.  On  this  judg- 
ment the  present  scire  Jacias  was  sued  out.  The  defendant  pleaded 
payment,  and  contended  that  the  negligence  of  Singer,  in  suffering 
the  lien  on  the  land  of  Stake  to  expire,  and  not  availing  himself  of 
the  lien  on  Stake's  real  estate,  discharged  the  surety  from  responsi- 
bility. 

The  court  below  (Durkee,  President)  charged  the  jury  that  the 
neglect  of  the  plaintiff  to  revive  the  judgment  against  Stake  and  con- 
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tinue  the  lien,  was  not  available  to  the  defendant,  as  an  exemption 
from  his  liability.     Verdict  and  judgment  for  the  plaintiff. 

Gardner,  for  plaintiff  in  error,  cited  Commonwealth  v.  Miller,  8 
Serg.  4'  Ruwle  452  ;  Reed  v.  Garvin,  12  Serg.  Sf  Rawle  103;  Arri- 
son  v.  The  Commonwealth,  1  Watts  374. 

Lewis  and  Sarnitz,  contra,  cited  United  States  v.  Simpson,  3 
Penns.  Rep.  437. 

PER  CURIAM. — It  is  impossible  to  distinguish  this  case  from  the 
United  States  v.  Simpson,  or  to  perceive  an  equity  on  which  the 
surety  might  be  discharged. 

Judgment  affirmed. 


M'Donald  against  Mulhollan. 

It  is  not  a  tenable  objection  to  the  admissibility  in  evidence  of  a  judgment  against 
an  administrator,  that  his  letters  of  administration  had  not  been  previously  shown ; 
the  judgment  cannot  be  thus  collaterally  impugned. 

The  validity  of  a  warrant  is  not  at  all  affected  by  the  fact  of  its  having  been  unexe- 
cuted for  thirty-seven  years,  provided  there  be  no  intervening  right. 

When  an  actual  settler  has  resided  upon  land  for  two  years,  and  then  leaves  it  unoc- 
cupied for  five  years,  it  is  the  duty  of  the  court  to  instruct  the  jury,  that  his  absence  for 
that  length  of  time  is  a  legal  abandonment  of  his  right. 

ERROR  to  the  common  pleas  of  Bedford  county. 

This  was  an  action  of  ejectment  by  George  Mulhollan,  Jun., 
against  Owen  M'Donald  and  James  Fenlon,  for  a  tract  of  land.  The 
plaintiff  claimed  under  a  warrant  to  George  John,  for  four  hundred 
acres,  dated  the  12th  of  March  1794,  and  the  purchase-money,  paid 
by  James  Wilson  the  12th  of  August  1794,  who,  on  the  15th  of  Au- 
gust 1794,  mortgaged  it,  with  other  lands,  to  Kearny  Wharton  and 
others.  The  plaintiff  then  offered  in  evidence  a  judgment  on  the 
said  mortgage,  confessed  the  6th  of  August  1821,  by  Thomas 
M'Kean  Pettit,  administrator  of  James  Wilson,  to  which  the  defend- 
ants objected,  on  the  ground  that  the  letters  of  administration  to  Mr 
Pettit  were  not  shown,  and  that  the  great  lapse  of  time  between  the 
date  of  the  mortgage  and  the  judgment  upon  it,  rendered  it  objec- 
tionable. The  objections  were  overruled,  and  the  testimony  ad- 
mitted. 

The  plaintiff  then  gave  in  evidence  proceedings  upon  the  mortgage 
and  sale  of  the  land  to  Abraham  Kerns,  on  the  28th  of  January  1830. 
On  the  15th  of  February  1831,  the  survey  was  made,  and  accepted 
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the  21st  of  February  1831.     The  title  was  then  regularly  made  from 
Kerns  to  George  Mulhollan,  the  plaintiff. 

The  defendant  claimed  title  under  Hugh  Meloy,  who  made  an 
improvement  on  the  land,  in  the  spring  of  1824,  and  resided  on  it 
for  about  two  years,  during  which  time  he  built  a  cabin,  and  made  a 
small  improvement,  and  raised  potatoes  and  some  grain.  When  he 
quitted  the  cabin,  he  left  some  articles  of  furniture  in  it,  and  locked 
the  door,  and  appointed  an  agent  to  rent  it,  and  it  was  vacant  for  five 
years,  and  until  about  the  time  when  this  suit  was  brought. 

Upon  this  evidence  the  court  (Thompson,  President)  charged  the 
jury,  that  the  settlement  of  Meloy  was  abandoned,  and  his  title  was 
not  in  the  way  of  the  plaintiff's  recovery. 

Smith,  for  plaintiff  in  error,  cited  3  Caines'  Rep.  222. 

Lyon,  for  defendant  in  error,  cited,  Pfoutz  v.  Steel,  2  Watts  409. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  judgment  on  the  mortgage  could  be  avoided 
collaterally,  but  for  collusion;  and,  in  the  absence  of  proof  of  it,  the 
legal  presumption  is  in  favour  of  its  fairness.  The  indication  of 
collusion,  which  is  said  to  have  met  the  eye  of  the  court,  is  the  time, 
twenty-seven  years,  which  elapsed  betwixt  the  date  of  the  mortgage 
and  the  judgment  on  it.  But  we  know  not  what  intermediate  pay- 
ments may  have  appeared,  or  what  other  circumstances  may  have 
been  called  in  aid  to  rebut  the  presumption  of  payment.  Beside, 
this  presumption,  though  a  legal  one,  can  be  drawn  but  by  a  jury, 
under  the  court's  direction;  and  consequently  cannot  be  made  the 
foundation  of  a  preliminary  question.  The  exception  taken,  how- 
ever, was  propounded  not  on  the  basis  of  collusion,  but  want  of  au- 
thority in  the  defendant  to  represent  the  intestate.  But,  except  as 
an  index  of  collusion,  even  want  of  authority  would  be  nerveless ; 
for  there  certainly  was  an  actual  judgment,  which,  while  unreversed, 
was  to  be  treated  as  a  rightful  one,  so  far  as  regarded  mere  regularity. 
But  in  a  question  of  competency,  the  court  would  have  no  better 
right  to  assume  the  fact  of  collusion,  than  it  would  have  to  assume 
the  fact  of  payment,  both  being  alike  triable  by  the  jury.  It  cer- 
tainly has  not  been  usual  to  require  letters  testamentary,  or  of  ad- 
ministration, to  be  produced  with  the  record  of  a  judgment,  against 
an  executor  or  administrator.  The  party  to  be  affected  by  it  may 
show  it  to  have  been  collusive,  by  evidence  aliunde,  which,  how- 
ever, is  to  be  weighed  by  a  jury,  in  the  ordinary  way. 

The  objection  to  the  plaintiff's  warrant  is,  that  it  was  not  laid  till 
thirty-seven  years  had  elapsed.  Except  as  regards  an  intervening 
right,  it  is  not  perceived  that  delay,  in  this  particular,  can  be  mate- 
rial. The  authority  of  a  warrant  expires  not  by  efflux  of  time;  and 
the  execution  of  it  has  frequently  been  suspended  for  a  longer  period. 
What  is  incurred  by  that,  is  risk  of  postponement  by  a  subsequent 
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appropriate!'.  The  present  is  a  shifted  warrant,  which  confers  title 
but  from  the  return  of  survey;  and  as  no  land  could  be  found  to  an- 
swer the  description  in  it,  it  is  said  to  be  a  lost  one.  But  none  can 
be  such  which  may  be  filled  by  vacant  land  in  the  county.  It  may 
be  shifted  as  well  at  the  end  of  thirty-seven  years,  as  of  so  many 
days;  for  to  say  that  its  authority  is  exhausted  by  time,  would  be  of 
fearful  consequence  to  titles. 

But  there  was,  in  fact,  an  intervening  title,  and  the  prosecution  of 
it  is  the  concluding  branch  of  our  inquiry.  It  is  certain,  that  a  ques- 
tion of  abandonment  is  not  necessarily  a  question  of  intention.  There 
are  instances  where  the  conclusion  to  be  drawn  from  the  evidence, 
taking  the  truth  of  it  for  granted,  is  not  one  of  fact,  but  of  law,  and 
where  an  admitted  intent  to  resume  the  settlement  is  immaterial. 
Such  is  a  leading  principle  of  Claggage  v.  Duncan,  1  Serg.  fy  Rawle 
120.  To  substitute  claim  for  residence,  and  convenience  for  prose- 
cution of  the  title,  would  subvert  the  whole  doctrine  of  improve- 
ment. An  appropriator  is  not  to  be  held  off  by  an  improver,  who 
has  barely  set  his  mark  on  the  land,  by  the  commencement  of  a  set- 
tlement suspended,  but  intended  to  be  resumed  at  a  more  conveni- 
ent season.  In  such  a  case,  the  animus  revertendi  goes  for  nothing. 
It  is  continuance  of  residence,  with  such  occasional  exceptions  of 
temporary,  but  indispensable  interruption  of  it,  as  circumstances 
may  require,  and  of  which  it  may  be  the  province  of  the  court  to 
judge,  which  is  the  groundwork  of  the  title.  Now  the  proof  is,  that 
the  settler,  under  whom  the  defendants  claim,  having  resided  on  the 
land  a  year,  locked  up  in  his  cabin  a  few  trifling  articles,  which  he 
could  not  conveniently  carry  away,  and  removed,  with  his  family, 
to  a  town  in  an  adjoining  county,  in  order  to  acquire,  from  his  earn- 
ings, a  horse,  with  which  to  carry  on  the  business  of  cultivation,  at 
his  return,  which  seems  to  have  been  fixed  for  no  particular  period. 
But  though  he  afterwards  worked  on  the  land,  in  the  language  of  a 
principal  witness,  "  by  brushing  up  the  fences  a  -little,"  he  never 
did  return.  In  1831,  therefore,  when  the  plaintiff's  warrant  was 
laid,  the  settlement  had  been  discontinued  at  least  five  years,  during 
which,  the  settler  had  done  no  more  than  verbally  assert  a  claim  to 
the  ownership,  and  profess  a  design  to  resume  his  residence.  It 
was  clearly  the  province  of  the  court,  therefore,  to  direct  that  he  had 
abandoned  his  title,  in  point  of  law,  for  his  convenience  was  not  a 
sufficient  reason  to  dispense  with  continuity  of  residence,  and,  to  say 
that,  as  the  land  had  become  vacant  again,  there  was  nothing  to  hin- 
der the  plaintiff  from  laying  his  warrant  on  it. 

Judgment  affirmed. 
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Hassler's  Appeal. 

After  money  has  been  paid  in  pursuance  of  an  erroneous  decree  of  the  orphans'  court, 
the  decree  cannot  be  so  altered  or  amended  as  to  make  a  party  to  it  liable  to  pay  the 
money  a  second  time. 

APPEAL  by  the  executors  of  Joseph  Hassler,  from  the  decree  of 
the  orphans'  court  of  York  county  of  the  7th  of  August  1835. 

In  1813,  Christian  Hassler  died  intestate  seised  of  real  estate  in 
the  county  of  York,  and  leaving  a  widow  and  eight  children,  among 
whom  was  a  daughter,  Margaret,  then  a  minor.  On  the  5th  of  No- 
vember 1813,  the  orphans'  court,  on  the  petition  of  one  of  the  sons, 
(Christian)  awarded  an  inquest  to  make  partition  of  the  real  estate 
of  said  deceased.  The  inquest  divided  said  land  into  several  tracts, 
one  of  which,  marked  No.  1,  was  valued  at  4091  dollars. 

On  the  10th  day  of  May  1814,  the  orphans'  court  decreed  No.  1 
to  Joseph  Hassler,  son  of  said  Christian  Hassler  deceased,  in  the  fol- 
lowing manner:  and  it  is  further  ordered  and  decreed  by  said  court, 
that  the  said  Joseph  Hassler  pay  unto  Magdalena,  the  widow  of  said 
deceased,  yearly  the  sum  of  81  dollars  91  cents  during  her  life;  that 
he  retain  in  his  hands  340  dollars  38  cents,  in  full  of  his  share  of  the 
valuation  of  said  tract  of  land;  that  he  pay  unto  Peter  Hassler,  Chris- 
tian Hassler,  Michael  Hassler,  George  Hassler,  John  Hassler,  Mar- 
garet Hassler  and  Mary  Hassler,  or  unto  the  guardian  of  such  of 
them  as  are  minors,  each  the  sum  of  340  dollars  77  cents,  and  after 
the  death  of  the  widow,  the  further  sum  of  170  dollars  38  cents  in 
one  year,  with  interest  from  date,  in  full  of  their  respective  share  in 
said  valuation  money  of  tract  No.  1.  Same  day  Joseph  Hassler  and 
Jacob  Coleman  acknowledged  a  recognizance  to  secure  said  money. 

On  the  13th  of  April  1818,  Joseph  Hassler  paid  to  Frederick 
Glatfetter,  husband  of  Margaret,  one  of  the  daughters  of  Christian 
Hassler,  the  said  sum  of  340  dollars  and  77  cents  and  interest,  and 
executed  to  the  said  Frederick  a  bond  with  surety  for  the  170  dol- 
lars 38  cents,  payable  after  the  widow's  death,  on  which  suit  was 
brought  and  judgment  recovered  in  1829  against  Joseph  Hassler, 
whereupon  the  said  Frederick  Glattfetter  executed  a  full  release  to 
said  Joseph  for  all  money  due  under  said  decree. 

On  this  bond  suit  was  brought  and  judgment  recovered  against 
said  Joseph,  before  the  amendment  of  said  decree  hereafter  men- 
tioned. 

On  the  6th  of  August  1833,  George  Byertz  stated  by  affidavit  to 
the  orphans'  court,  that  the  said  Margaret  died  intestate  in  January 
or  February  1814,  before  the  said  real  estate  was  decreed  to  Joseph 
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Hassler,  leaving  to  survive  her  a  daughter,  named  Polly,  with  whom 
he  is  intermarried;  that  in  the  decree  of  the  land  to  Joseph,  the  name 
of  Margaret,  who  was  dead,  is  used,  and  a  share  decreed  to  her  in- 
stead of  her  daughter  and  heir,  Polly.  Whereupon  the  court  granted 
a  rule  on  all. the  heirs  and  all  other  persons  interested  in  the  estate 
of  Margaret  Hassler,  to  appear  on  the  17th  of  September  next,  to 
show  cause  why  the  share  decreed  to  Margaret  should  not  be  de- 
creed to  Polly,  now  Polly  Byertz,  the  only  child  of  Margaret. 

April  8th,  1834,  in  the  matter  of  the  rule  on  those  interested  in 
the  estate  of  Margaret  Glatfetter,  to  show  cause  why  the  name  of 
Polly  Byertz  should  not  be  inserted  in  the  place  of  Margaret  Hass- 
ler, the  court,  at  the  instance  of  John  Evans,  Esq.,  direct  an  issue 
to  the  district  court  on  the  petition,  to  try  the  facts. 

George  Byertz  v.  Frederick  Glattfetter.  In  the  district  court  of 
York  county,  March  term  1834,  issue  directed  by  the  orphans' 
court  to  try  the  truth  of  the  facts  stated  in  the  affidavit  of  George 
Byertz,  presented  to  the  orphans'  court  on  the  6th  of  August  1833. 

And  now,  to  wit,  November  22d,  1834,  a  jury  of  the  county 
being  sworn,  do  say  that  they  find  for  the  plaintiff,  November  26th, 
1834,  judgment  absolute. 

In  the  orphans'  court  of  York  county,  April  7th,  1835,  in  the 
matter  of  the  estate  of  Christian  Hassler  deceased,  on  motion  of  John 
Evans,  Esq.  the  rule  of  the  6th  of  August  1833,  is  made  absolute, 
and  the  decrees  on  No.  1  and  3  of  said  estate  are  directed  to  be 
amended  according  to  the  finding  of  the  jury,  by  inserting  in  the 
place  of  said  Margaret's  name,  the  name  of  Polly,  now  Polly  By- 
ertz, the  only  child  of  said  Margaret. 

At  the  time  of  the  decree  of  the  orphans'  court  awarding  the  in- 
quest to  make  partition,  Margaret  Hassler  was  the  wife  of  Freder-^ 
ick  Glattfetter;  the  said  Frederick  is  still  living. 

May  8th,  1815,  letters  of  administration  were  granted  to  Freder- 
ick Glattfetter  on  the  estate  of  his  deceased  wife,  Margaret,  late 
Margaret  Hassler.  To  August  term  1815,  Frederick  Glattfetter 
brought  a  suit  as  administrator  of  his  wife  Margaret,  on  the  recogni- 
zance in  the  orphans'  court,  against  Joseph  Hassler.  On  the  8th  of 
August  1815,  Joseph  Hassler  confessed  judgment,  and  in  March  1816 
paid  the  amount  of  said  judgment  to  Margaret  Hassler's  administra-^ 
tor,  Frederick  Glattfetter. 

Errors. 

1.  That  the  orphans'  court  erred  in  altering  the  decree  of  1814, 
twenty  years  after  the  money  had  been  paid  under  it,  by  Joseph 
Hassler. 

2.  That  said  decree  of  the  7th  of  April  1835,  is  erroneous  even  if 
the  court  had  power  to  make  it,  inasmuch  as  Frederick  Glattfetter 
in  any  state  of  facts  is  entitled  to  the  money  or  its  interest  during 
his  life. 

3.  That  Joseph  Hassler,  or  his  executors,  should  have  been  made 

v. — x 
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a  party  to  the  issue  granted  by  the  orphans'  court  and  subsequent 
proceedings. 

Lewis,  for  appellant. 
Evans,  contra. 

PER  CURIAM. — The  decree  had,  by  relation,  become  part  of  the 
recognizance;  and  to  alter  the  one,  was  to  alter  the  other.  To  do 
that,  required  a  stretch  of  power  as  palpable  as  that  which  was  the 
subject  of  judicial  animadversion  in  Catlin  v.  Robinson,  3  Watts 
373.  There,  a  title  was  attempted  to  be  destroyed;  here,  a  debt  is- 
attempted  to  be  fixed  on  a  party  by  means  of  a  contract  into  which 
he  had  not  entered,  and  this,  too,  after  the  money  had  been  paid  to 
another  under  a  decree  of  the  same  court  which  attempts  to  fix  him 
with  payment  of  it  a  second  time.  It  certainly  ought  not  to  repair 
the  consequences  of  its  blunders  at  his  expense.  But  were  the  mo- 
ney still  in  his  hands,  nothing  in  the  guise  of  an  amendment  could 
make  him  liable  on  a  recognizance  he  had  not  acknowledged;  and 
to  alter  an  instrument  is  to  make  it  a  new  one,  because  the  alteration 
would  give  it  a  new  legal  effect.  For  this  reason  an  altered  instru- 
ment is  always  laid  as  a  new  one  in  an  indictment  of  forgery,  no 
notice  being  taken  of  it  as  having  existed  before  in  another  form. 
In  a  case  like  the  present,  to  vacate  the  decree,  would  render  it  ne- 
cessary to  vacate  the  recognizance  and  take  out  a  new  one  conforma- 
bly to  the  alteration  introduced;  and  when  that  could  not  involve 
the  debtor  in  a  mispayment,  we  see  no  reason  why  it  might  not  be 
done.  Even  that,  however,  was  unnecessary.  The  husband  of  the 
deceased  daughter  was  tenant  by  the  curtesy  of  the  land  and  conse- 
quently tenant  by  the  curtesy  of  the  money  into  which  it  was  turned;, 
so  that  payment  could  be  rightfully  made  but  to  him  in  the  first  in- 
stance, though  in  his  own  right  and  not  as  her  administrator.  All 
that  remained  to  be  done,  therefore,  was  to  exact  security  of  him 
that  the  principal,  at  his  death,  should  be  paid  over  entire  to  his 
child;  and  this  the  court  ought  to  have  done.  The  order  to  amend 
and  the  amendment  made  are  vacated;  and  the  decree,  as  originally 
pronounced  and  recorded,  is  affirmed. 

Decree  accordingly. 
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Hain  against  Martin. 

In  an  action  of  ejectment,  it  is  not  a  valid  objection  to  the  competency  of  a  witness 
called  by  the  plaintiff  that  he  is  one  of  the  defendants,  if  he  was  merely  made  a  defend- 
ant  because  he  lived  on  the  land. 

In  an  action  of  ejectment  brought  by  a  vendor  to  compel  the  payment  of  purchase 
money  by  the  vendee,  it  is  not  competent  for  the  defendant  to  give  evidence  of  the  pay- 
ment of  a  sum  of  money  by  him  to  counsel  to  defend  his  possession  of  the  land  in  an 
action  of  ejectment  which  had  been  brought  against  him. 

ERROR  to  the  common  pleas  of  Dauphin  county. 

This  was  an  action  of  ejectment  by  Marcus  Martin's  executor 
against  Daniel  Hain  and  others,  to  compel  the  payment  of  purchase 
money.  The  facts  are  sufficiently  stated  in  the  opinion  of  the  court. 

J.  Jl.  Fisher,  for'plaintiffin  error. 

M'Clure  and  M'Cormick,  contra,  whom  the  court  declined  to 
hear. 

SERGEANT,  J. — Ejectment  for  two  separate  tracts  of  land,  one  of 
one  hundred  and  sixteen  acres  arable  land,  the  other  ninety-eight 
acres  mountain  land.  General  appearance  and  plea  of  not  guilty. 

The  plaintiff' deduced  title  from  the  commonwealth  down  to  his 
intestate  Marcus  Martin.  The  defendants  set  up  title  to  the  one 
hundred  and  sixteen  acre  tract  under  an  article  of  agreement  of  the 
31st  of  December  1808,  between  Marcus  Martin  and  John  Foustfor 
the  sale  of  the  two  tracts  to  Foust,  and  the  purchase  of  Foust's  right 
in  the  one  hundred  and  sixteen  acre  tract  by  Daniel  Hain  (whose 
heir  was  John  Hain  the  defendant^at  sheriff's  sale,  as  the  property 
of  Foust,  on  the  21st  of  November  1822,  in  consideration  of  2600 
dollars.  By  the  agreement  Foust  was  to  have  possession  of  the 
land,  but  was  to  pay  for  it  by  a  certain  time,  and  to  render  services 
and  deliver  certain  articles  to  Martin  and  his  wife  during  their  lives 
and  the  life  of  the  survivor.  The  plaintiff  alleged  that  this  agree- 
ment had  not  been  complied  with;  that  the  services  were  not  per- 
formed, and  the  purchase  money  not  paid ;  and  it  appeared  in 
evidence  that  nine  bonds,  amounting  to  800  pounds  of  the  purchase 
money,  remained  unpaid.  As  to  the  performance  of  the  services  and 
the  amount  due  on  account  of  them,  there  was  a  dispute  between  the 
parties,  and  it  was  left  as  a  fact  to  the  jury. 

It  further  appeared  that  in  1823,  Foust  left  the  premises,  and 
Martin  took  possession  and  refused  to  surrender  to  Hain ;  but  in 
1829,  Hain's  heirs  recovered  from  Foust's  representatives,  one  hun- 
dred and  four  acres  of  the  one  hundred  and  sixteen  acre  tract;  twelve 
.scares  having  been  reserved  by  Martin  in  his  agreement  with  Foust, 
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during  the  lives  of  Martin  and  his  wife.  Martin  died  in  1825,  and 
his  wife  in  1826.  For  the  value  of  these  twelve  acres  from  the  time 
of  the  wife's  death,  the  jury  were  directed  to  credit  the  defendant 
in  account,  and  also  for  the  value  of  the  one  hundred  and  four  acres 
while  in  possession  of  Martin,  and  for  any  injury  the  land  had  sus- 
tained by  the  neglect  or  misconduct  of  Martin  while  in  his  posses- 
sion. 

One  defence  taken  by  the  defendant,  (see  the  points)  was  that  the 
taking  possession  of  the  one  hundred  and  sixteen  acres  by  Martin, 
and  the  retention  of  them  by  him  and  his  representatives  till  recov- 
ered in  ejectment  by  Hain's  representatives,  rescinded  the  agree- 
ment of  1808,  and  barred  the  plaintiff's  recovery.  Another  was, 
that  Hain  never  was  in  possession  of  the  ninety-eight  acre  tract,  but 
that  it  had  continued  in  the  possession  of  Martin  and  his  adminis- 
trator, the  plaintiff.  The  evidence  as  to  the  ninety-eight  acre  tract 
was  clear,  that  Hain's  administrators,  after  recovering  in  1829, 
placed  tenants  on  the  land  recovered,  and  directed  them  to  get  their 
firewood  and  rails  on  the  ninety-eight  acres,  and  they  did  so.  This 
was  sworn  to  by  Frank,  the  tenant,  and  not  contradicted  by  Fox 
when  called  in  reply,  and  was  evidence  of  possession.  As  to  the 
other  point,  namely,  the  taking  possession  of  the  one  hundred  and 
sixteen  acres  by  Martin,  its  effect  was  done  away  by  the  recovery 
in  Hain's  ejectment,  which  affirmed  the  original  agreement,  and  re- 
stored the  parties  to  their  former  rights.  We  are  of  opinion  there 
was  no  error  in  the  answers  of  the  court  to  the  defendant's  points. 

The  first  and  second  bills  of  exceptions  have  not  been  much  urged 
by  the  counsel  for  the  plaintiffs  in  error,  and  we  see  nothing  improper 
in  the  admission  of  the  evidence. 

The  third  bill  was  to  the  admission  of  Jacob  Grove  as  a  witness 
for  the  plaintiff.  It  is  true,  he  was  a  defendant  on  the  record,  but 
he  had  no  interest  in  supporting  the  plaintiff's  recovery  against  him- 
self and  the  other  defendants.  Whether  he  was  the  plaintiff's  tenant 
or  not,  was  a  fact  in  dispute.  According  to  his  own  testimony,  he 
was  not;  he  went  in  of  his  own  accord,  and  the  plaintiff  told  him  he 
would  have  nothing  to  do  with  him. 

The  fourth  bill  of  exceptions  is  to  the  rejection  of  the  evidence 
offered  by  the  defendant  of  the  fees  paid  to  counsel  in  the  ejectment 
brought  by  Hain  against  Martin,  and  the  question  is  on  the  proprie- 
ty of  rejecting  that  evidence.  No  case  has  been  referred  to  by  the 
counsel  for  the  plaintiff  in  error  which  justifies  its  admission.  The 
case  of  Penn  v.  Preston,  2  Rawle  14,  cited  as  authority  for  it,  by  no 
means  supports  the  principle.  In  Fulweiler  v.  Baugher,  15  Serg. 
Sf  Rawle  45,  an  action  was  brought  by  the  vendor  of  land  on  bonds 
given  for  the  consideration  money:  the  title  of  the  plaintiff  was  ori- 
ginally defective  for  part  of  the  land  sold,  but  was  perfected  at  the 
time  of  trial.  The  defendant  claimed  a  deduction  from  the  purchase 
money,  amongst  other  things  of  certain  expenses,  distinct  from  the 
costs  of  suit,  which  had  been  incurred  in  defending  ejectments 
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brought  for  the  defective  part.  But  they  were  not  allowed;  the  de- 
fendant not  having  given  the  plaintiff  notice  of  the  suits.  The  legal 
costs  and  fees  of  suit  would  seem  in  general  to  constitute  the  stand- 
ard by  which  the  liability  of  parties  in  this  respect  is  to  be  measured. 
They  furnish  something  precise  and  definite,  and  reimburse  all  that 
is  legally  ascertained  to  have  been  expended  or  incurred.  The  sums 
paid  to  counsel  are  usually  matters  between  the  party  and  his  counsel, 
depending  chiefly  on  their  own  agreements,  in  some  cases  more,  in 
some  less.  There  may  be  rases  in  which  it  would  be  right  to  allow 
a  reasonable  sum,  but  here  the  circumstances  relating  to  the  mutual 
performance  of  the  agreement  and  the  conduct  of  the  suit,  are  not 
set  forth  on  the  record  :  and  besides  the  question  was  on  the  admis- 
sion of  evidence  of  the  moneys  actually  paid,  and  not  on  the  pro- 
priety of  allowing  a  reasonable  sum  for  expenses.  We  therefore 
think  this  exception  not  sustained;  and  that  upon  the  whole  case 
there  is  no  error. 
Judgment  affirmed. 


Stoebler  against  Knerr. 

//•  '/  asifl        i 


An  estate  conveyed  to  a  husband,  for  the  joint  benefit  of  himself  and  wife,  without 
words  limiting  a  trust  for  the  separate  use  of  the  wife,  but  excluding  the  husband 
from  power  to  sell,  may  be  sold  under  execution  as  the  estate  of  the  husband. 

ERROR  to  the  common  pleas  of  Dauphin  county. 

This  was  originally  a  proceeding  before  two  justices  of  the  peace, 
by  John  Knerr  against  George  Stoebler,  to  obtain  possession  of  a 
tract  of  land,  purchased  by  him  at  sheriff's  sale.  The  cause  depended 
upon  the  construction  of  a  deed  and  article  of  agreement  between 
Michael  Redel  and  George  Weidel.  The  deed  was  in  common 
form,  conveying  the  estate  in  fee  to  George  Weidel,  "  subject,  ne- 
vertheless, to  the  true  performance  of  certain  clauses  and  conditions 
contained  in  a  certain  instrument  of  writing,  dated  herewith,  any 
thing  to  the  contrary  in  this  deed  in  any  wise  notwithstanding;'7 
and  the  said  agreement  contained  these  provisions. 

"Whereas  the  said  Michael  Redel,  and  Margaret  his  wife,  by 
indenture  under  their  hands  and  seals,  bearing  even  date  herewith, 
have  conveyed  unto  the  said  George  Weidel,  a  certain  tract  or  piece 
of  land,  situate  in  said  township  of  Mifflin,  containing  twenty-seven 
acres  and  nine  perches,  strict  measure,  and  now  in  possession  and 
occupation  of  the  said  George  Weidel,  under  and  subject  to  the  same 
restriction  and  reservation  hereafter  mentioned,  that  is  to  say,  the 
said  Michael  Redel,  for  himself,  his  heirs,  executors  and  adminis- 
trators, doth  hereby  covenant,  promise  and  agree  to  and  with  the 
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said  George  Weidel,  and  his  heirs  by  these  presents,  that  he  the 
said  George  Weidel,  shall  and  may  during  his  coverture  with  Mary 
his  wife,  the  daughter  of  said  Michael  Redel,  and  after  her  decease 
during  his  natural  life,  have,  hold,  occupy  and  keep  the  said  premises 
as  their  or  either  of  their  own  property,  or,  in  case  of  the  decease  of 
the  said  George  Weidel,  then  the  said  Mary  to  have,  hold,  occupy 
and  keep  the  said  premises,  as,  and  for  her  own  property,  during 
her  natural  life,  in  all  cases,  without  the  least  molestation,  interrup- 
tion or  denial  of  the  said  Michael  Redel,  his  heirs,  executors  and 
administrators.  And  further,  it  is  agreed  by  and  between  said 
parties,  that  after  the  decease  of  the  said  George  Weidel,  and  Mary 
his  wife,  the  heirs  or  children  of  the  said  George  Weidel,  and  Mary 
his  wife,  of  her  the  said  Mary  begotten,  shall  inherit  the  before 
mentioned  and  described  premises,  or  their  just  and  rightful  inherit- 
ance, without  any  other  interruption  of  any  person  or  persons  what- 
soever. 

"  And  further,  that  the  said  George  Weidel  shall  not  have  power 
nor  authority  to  sell  or  dispose  of  said  premises,  nor  any  part  thereof, 
without  the  voluntary  consent  and  approbation  of  the  said  Mary  his 
wife ;  but  the  same  to  be  and  remain  whole  and  entire,  during  their 
natural  lives,  as  before  mentioned." 

The  property  was  levied  upon  and  sold  by  the  sheriff,  as  the  proper- 
ty of  George  Weidel,  and  this  was  a  proceeding  to  obtain  possession 
by  the  purchaser.  The  question  was,  whether  Weidel  had  such  an 
estate  as  might  be  sold,  and  divest  the  interest  of  his  wife  during  his 
life. 

The  court  below  (Blythe,  President)  charged  the  jury  that  the 
plaintiff  was  entitled  to  recover. 

M'Cormick,  for  plaintiff  in  error,  cited  3  Mk.  399;  1  P.  Wms 
125;  2  P.  Wms  316;  4  Cruise's  Dig.  252, pi.  67;  1  Madd.  Chan. 
470  ;  Dennison  v.  Nigh,  2  Watts  90  ;  Rogers  v.  Benson,  5  Johns. 
Chan.  431;  Jackson  v.  Cairus,  20  Johns.  Rep.  301;  Jaques  v.  Me- 
thod. Episc.  Church,  11  Johns.  Rep.  548  ;  1  Cruise's  Dig.  321 ;  2 
Vern.  67. 

Johnston,  for  defendant  in  error. 

PER  CURIAM. — The  intent  of  the  donor  was,  to  give  the  estate 
jointly  to  his  daughter  and  her  husband,  in  special  tail;  but  there 
are  no  words  to  limit  a  trust  for  the  separate  use  of  the  daughter:  on 
the  contrary,  the  husband  is  expressly  authorized  to  hold  for  their 
joint  benefit.  The  object  was  doubtless  to  provide  for  the  daughter 
and  her  issue ;  but  there  are  no  words  restrictive  of  marital  rights. 
The  clause  restrictive  of  the  husband's  rights  to  sell,  has  respect  to 
voluntary  alienation,  and  not  to  alienation  by  process  of  law.  If 
more  was  intended,  all  that  can  be  said  is,  that  the  donor  was  unfor- 
tunate in  his  choice  of  a  scrivener ;  but  that  is  not  a  cause  to  violate 
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rules  of  construction,  in  order  to  give  effect  to  what  is,  at  best,  but 
obscurely  intimated.     The  coverture  continuing,  therefore,  the  hus- 
band's freehold  in  the  whole,  was  a  legitimate  subject  of  execution. 
Judgment  affirmed. 


Newbaker  against  Alricks. 

An  attorney  at  law,  who  conducts  the  proceeding  in  partition  in  the  orphans'  court 
to  a  confirmation  of  sale  of  the  land  by  the  administrator,  has  no  such  lien  or  claim 
upon  the  proceeds  of  such  sale  as  will  enable  him  to  maintain  an  action  against  the 
administrator,  for  compensation  for  his  professional  services,  unless  he  were  employed 
by  him,  and  entitled  to  recover  upon  a  contract,  or  quantum  meruit. 

It  is  error  if  the  court  refer  a  matter  of  fact  to  the  determination  of  a  jury,  of  which 
there  was  no  evidence. 

ERROR  to  the  common  pleas  of  Dauphin  county. 

This  was  an  action  on  the  case,  by  Herman  Alricks  and  Benjamin 
Parke,  Esqrs.,  against  Philip  Newbaker,  administrator  of  Jacob 
Newbaker  deceased,  to  recover  compensation  for  professional  ser- 
vices, rendered  in  a  proceeding  in  the  orphans'  court,  in  partition  of 
the  real  estate  of  Jacob  Newbaker  deceased.  The  evidence  was, 
that  the  plaintiffs,  at  the  instance  of  some  of  the  heirs  of  the  de- 
ceased, applied  for,  and  obtained  a  writ  of  partition,  and  valuation 
of  the  real  estate,  and  the  matter  was  proceeded  in  to  an  order  of 
sale,  and  a  sale  by  the  administrator,  the  defendant,  which  was  con- 
firmed, and  that  the  proceeds  were  in  the  hands  of  the  defendant. 
The  objection  to  the  plaintiff's  recovery  was,  that  they  had  not  been 
employed  by  the  defendant.  The  only  evidence  which  tended  to 
show  that  the  defendant  had  employed  the  plaintiffs  was,  that  a 
return  to  an  order  of  sale,  signed  by  the  defendant,  was  in  the  hand- 
writing of  one  of  the  plaintiffs,  and  another  return  to  second  order 
was  in  the  handwriting  of  the  other  plaintiff. 

The  defendant's  counsel  submitted  the  following  points  to  the 
court,  upon  which  they  were  requested  to  charge  the  jury. 

1.  That  the  plaintiffs  cannot,  in  law  or  equity,  recover  the  fees 
claimed  from  the  estate  of  Jacob  Newbaker,  because  there  is  no  pri- 
vity of  contract  between  them  and  the  estate,  and  because  there 
exists  no  statutory  provision  for  the  payment  of  attorneys'  fees  in 
such  cases. 

2.  That  the  defendant  cannot  be  made  personally  liable  to  the 
plaintiffs  for  these  fees,  because  they  have  distinctly  admitted  that 
he  did  not  employ  them  or  request,  them  to  perform  the  services; 
because  he  has  personally  derived  no  benefit  from  them ;  because  he 
has  made  no  promise  to  pay  for  them;  because  no  consideration 
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whatever  has  resulted  to  him  upon  which  an  assumpsit  against 
him  personally  can  be  founded. 

3.  That  the  plaintiffs,  not  being  partners  in  the  practice  and  pro- 
fession of  the  law,  cannot  recover  against  the  defendant  in  any  cha- 
racter, inasmuch  as  no  express  promise  to  pay  them  has  been  shown, 
and  inasmuch  as  they  have  shown  no  joint  consideration  from  them 
to  the  defendant,  which  is  necessary  to  support  an  implied  promise, 
where  the  plaintiffs  are  not  partners. 

4.  That  the  plaintiffs  having  declared  for  professional  services 
rendered  by  them  to  the  defendant,  and  upon  his  retainer,  cannot 
recover  in  this  suit,  because  no  retainer  of  them  by  the  defendant 
has  been  proved,  nor  has  any  advantage  resulted  to  the  defendant 
from  said  services,  which  will  authorize  the  jury  to  imply  or  infer  a 
retainer. 

5.  That  the  plainliff  cannot  recover  upon  the  first  count  in  the 
narr.j  which  is  against  the  defendant  as  administrator,  because  there 
is  no  law  making  the  estate  of  decedent  liable  for  these  charges;  nor 
is  he  liable  as  administrator,  for  he  is  declared  against  personally ; 
nor  can  they  recover  on  the  second  count,  for  money  had  and  re- 
ceived, not  having  shown  that  defendant  has  received  money,  which, 
by  law,  they  are  entitled  to;  nor  can  they  recover  on  the  third  count, 
because  they  rendered  no  services  for  defendant,  at  his  request,  nor 
has  he  availed  himself  of  any  advantages  from  their  services,  which 
are  a  consideration  entitling  them  to  recover  against  him  personally, 
as  they  must  if  at  all  on  this  count. 

6.  That  the  plaintiffs  cannot,  at  law  or  in  equity,  recover  against 
the  defendant,  under  the  pleadings  and  testimony  in  this  cause. 

The  court  referred  the  facts  to  the  jury,  to  determine  whether  the 
plaintiffs  had  been  employed  by  the  defendant,  with  instructions  to 
find  accordingly. 

The  j'.iry  found  for  the  plaintiffs. 

JRawn,  for  plaintiff  in  error,  cited  Whitehill  v.  Wilson,  3  Penns. 
Rep.  405;  Stouffer  v.  Latshaw,  2  Watts  165;  to  show  that  the  tes- 
timony should  not  have  been  admitted,  because  it  did  not  tend  to 
establish  the  plaintiffs'  claim. 

Parke,  for  defendants  in  error. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  plaintiffs  below  seem  to  have  entertained  the 
opinion  that  they  had  a  claim  upon  the  fund  or  money  in  the  hands 
of  the  defendant  below,  for  their  compensation  on  account  of  services 
rendered  in  the  line  of  their  profession.  In  this,  however,  we  think 
that  they  were  entirely  mistaken.  The  clerk  of  the  court,  and  the 
sheriff  of  the  county,  in  such  cases,  have  certain  specific  fees  allowed 
by  act  of  assembly  for  their  respective  services;  and  the  administra- 
tor of  the  intestate,  making  the  sale  in  pursuance  of  the  decree  of  the 
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court,  may,  with  great  propriety,  pay  their  fees,  so  provided  for,  out 
of  the  moneys  arising  from  the  sale,  because  they  are  made  charge- 
able by  the  act  of  assembly,  which  authorizes  the  proceeding,  to  the 
parties  entitled  to  receive  the  money,  and  among  whom  it  is  to  be  dis- 
tributed; but  there  are  no  fees,  provided  by  any  law,  for  attorneys  at 
law,  or  gentlemen  of  the  bar,  acting  in  such  cases,  and  performing 
the  like  services,  for  which  fees  or  compensation  is  claimed  here.  It 
is  Only,  therefore,  in  virtue  of  a  contract  made  with  the  party,  to 
whom  they  look  for  compensation,  or  their  having  performed  the 
services  at  his  special  instance  and  request,  that  they  can  have  a  right 
to  recover  from  him.  The  mere  fact  of  the  plaintiffs  below  having 
performed  the  services  connected  with  the  proceedings  which  led  to 
the  sale  of  the  land,  and  under  which  it  was  made,  created  no  lien 
whatever  in  their  favour,  upon  the  money  arising  therefrom,  which 
could  entitle  them  to  claim  out  of  it  remuneration  for  their  services. 
Unless,  then,  the  evidence  mentioned  in  the  bills  of  exception  tended 
to  prove  that  the  defendant  below  had  employed  them  to  perform 
the  services  charged  for,  or  that  he  had  derived  a  benefit  from  them, 
and  had  promised  to  make  the  plaintiffs  below  compensation  there- 
for, it  is  clear  that  the  evidence  ought  to  have  been  rejected  by  the 
court,  as  irrelevant,  and  not  pertinent  to  the  issue.  But  the  evi- 
dence, so  far  from  showing  that  the  services  were  performed  at  the 
instance  or  request  of  the  defendant  below,  or  that  he  ever  promised 
them  payment  for  the  same,  went  to  show,  very  distinctly,  that 
they  were  employed  and  retained  by  another  person  interested  in 
the  estate,  and  that  they  did  not  even  act  in  conformity  to  the  wishes 
of  the  defendant  below,  but  rather  in  opposition  to  them,  and  that  he 
never  could,  with  any  probability,  have  promised  them  payment  of 
any  compensation  whatever  for  their  services.  The  court  below, 
therefore,  erred  in  admitting  the  evidence. 

In  regard  to  the  instruction  of  the  court  to  the  jury  after  the  evi- 
dence was  heard,  we  also  think  there  was  error,  in  leaving  it,  as, a 
matter  of  dubious  fact  to  the  jury,  to  be  decided  by  them,  whether 
the  defendant  below  had  employed  the  plaintiffs  or  not,  and  that  if 
he  did,  they  might  recover.  This,  we  think,  was  wrong,  because 
there  was  really  no  evidence  given  in  the  cause,  which  tended,  in 
the  slightest  degree,  to  prove  the  affirmative  of  this  question.  Whe- 
ther any  such  evidence  was  given  or  not,  was  a  matter  proper  for 
the  court  to  have  decided,  and  they  ought  to  have  decided  it  in  the 
negative.  I  will  close  by  observing,  that  the  circumstance  of  the 
jury  having  found  a  verdict  in  this  case  for  the  plaintiffs  below, 
evinces,  very  clearly,  how  essential  it  is  to  the  administration  of 
justice,  that  the  rule  which  prohibits  the  admission  of  irrelevant  or 
immaterial  evidence,  should  be  strictly  adhered  to;  and  that  the 
court  should  never  submit  it  to  the  jury  to  find  that  a  fact  is  so, 
without  some  evidence  tending  to  prove  it. 

The  judgment  is  reversed. 

V. — Y 


186  SUPREME  COURT  [Harrisburg 


Zimmerman  against  Briggans. 

The  entry  of  the  name  of  a  defendant  in  a  judgment  is  not  amendable  so  as  to  affect 
a  subsequent  ineumbrancer  or  purchaser. 

APPEAL  from  the  common  pleas  of  Dauphin  county. 

The  real  estate  of  Jacob  Briggans  was  sold  by  the  sheriff,  and  the 
money  brought  into  court  for  appropriation.  The  first  judgment 
was  upon  the  bond  of  Jacob  Briggans,  with  a  warrant  to  confess 
judgment,  but  the  judgment  was,  by  mistake,  entered  against  John 
Briggans.  The  court  (Ely the,  President)  were  asked  to  amend  the 
entry,  by  the  bond,  which  they  did,  but  not  to  the  prejudice  of  the 
subsequent  lien  creditors,  to  whom  they  decreed  the  money  in  court 
to  be  paid.  Zimmerman  appealed  from  the  decree. 

Harris,  for  appellant,  cited  Peddle  v.  Hollingshed,  1  Johns.  Chan* 
265 \  Black  v.  Wistar,  9  Serg.  8?  Rawle285  ;  4  DalL  268  ;  3  Cow- 
an 42,  49. 

Schoch,  contra,  cited  Bank  of  Newburg  v.  Seymour,  14  Johns. 
Rep.  219;  Sole  v.  Crompton,  1  Wils.  61. 

PER  CURIAM. — Sole  v.  Crompton  is  in  point,  that  a  defendant's 
name  in  a  judgment,  is  not  amendable  to  affect  a  purchaser ;  and 
why  should  it  be  amendable  to  affect  a  subsequent  ineumbrancer  ? 
The  court,  however,  did  amend  it,  and,  in  doing  so,  transcended 
their  legitimate  power;  but  they  took  care,  in  making  distribution, 
to  give  it  no  effect  which  it  had  not  originally.  It  is  immaterial 
that  the  subsequent  creditors  were  apprized  of  the  blunder  when 
they  took  their  judgments.  They  were  entitled  to  notice  of  record ; 
and  as  no  part  of  a  judgment  can  rest  in  parol,  they  were  properly 
preferred. 

Decree  affirmed. 
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Hess's  Executor  against  Hess. 

A  testator  devised  to  his  son  John  certain  lands  "valued  unto  him  at  the  sum  of 
3350  pounds;  1000  pounds,  part  thereof  to  remain  charged  on  the  land  devised  unto 
my  said  son  John,  during  his  natural  life,  and  at  his  death,  to  be  paid  to  whom  my 
«aid  son  John  shall  bequeath  the  same,  in  and  by  his  last  will  and  testament."  John 
made  his  will  bequeathing  the  said  1000  pounds  to  A,  B.  and  C.,  and  afterwards  sold 
the  lands  devised  to  him  for  their  value,  and  died  without  revoking  his  said  will:  Held, 
that  the  bequest  by  the  first  testator  was  of  a  power  of  appointment,  and  that  the  lega- 
tees of  John  were  entitled  to  recover  in  an  action  for  the  legacy  against  the  executors 
-of  the  first  testator,  with  notice  to  the  terre-tenants  of  lands  discharged. 

The  subject  of  John's  testamentary  power  was  a  chattel,  separated  from  the  land  by 
his  father's  will.  The  probate  of  John's  will  was,  therefore,  conclusive,  and  could  not 
be  impeached  in  an  action  by  his  legatee  to  recover  the  legacy. 

ERROR  to  the  district  court  of  Lancaster  county. 

This  was  an  action  of  debt  for  a  legacy  by  John  Hess,  a  son  of 
John  Hess,  deceased,  against  Peter  Johns,  executor  of  Christian 
Hess,  with  notice  to  Christian  Hess,  Jun.,  Thomas  Taylor  and  others, 
terre-tenants. 

Christian  Hess  died,  having  made  his  will,  the  material  parts  of 
which  are  as  follow: 

"And  further,  I  do  hereby  give  and  bequeath  unto  my  said  be- 
loved wife  Anna,  the  annual  legal  interest  of  a  principal  sum  of 
800  pounds,  which  interest  is  to  be  paid  unto  her  by  my  three 
sons,  John,  Christian  and  Jacob,  as  hereinafter  mentioned,  during 
her  natural  life  or  widowhood;  but  if  my  said  wife  should  get 
married  again  and  not  continue  my  widow,  then,  and  in  that 
case,  I  order  and  direct,  that  my  executors  shall,  as  soon  as  conve- 
niently can  be  done,  pay  unto  my  said  wife,  the  sum  of  200  pounds, 
lawful  money  of  Pennsylvania,  and  from  that  time  the  said  annual 
interest,  herein  before  bequeathed  unto  her,  shall  cease  and  discon- 
tinue; to  be  paid  unto  her,  in  lieu  whereof,  she  shall  receive  the  said 
200  pounds,  all  which  articles  and  allowances  herein  before  given, 
bequeathed  and  allowed,  unto  my  said  beloved  wife  Anna,  I  deem 
to  be  in  lieu  of  her  dower,  or  thirds  in  my  estate,  and  besides  that, 
she  shall  have  no  right  or  claim,  in  my  estate,  real  or  personal. 

"  Item. — 1  do  give  and  devise  unto  my  son.  John  Hess,  his  heirs 
and  assigns,  all  that  certain  stone  house  and  barn,  and  five  tracts  or 
pieces  of  land,  situate  in  Leacock,  Earl  and  Salisbury  townships,  in 
the  county  of  Lancaster,  aforesaid;  the  one  thereof,  whereon  the 
improvements  are  erected,  situate  in  Leacock  township,  being 
bounded  and  described  by  the  lines  as  follows:  containing  seven 
acres  and  thirty  perches  of  land,  be  it  more  or  less;  the  other  tract 
situate  in  Leacock  township,  aforesaid,  containing  four  acres,  three 
quarters  and  twenty-seven  perches  of  land,  being  the  same,  more  or 
Lessj  one  other  tract,  situate  in  Salisbury  township,  aforesaid,  contain- 
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ing  thirty-nine  acres,  one  half  of  an  acre,  and  thirty  perches  of  land,  be 
the  same  more  or  less,one  other  of  said  tracts  situate  in  Salisbury  town- 
ship aforesaid,  containing  five  acres,  one  quarter  of  an  acre  and  fifteen 
perchee  of  land,  be  it  the  same,  more  or  less,  it  being  meadow  ground; 
one  other  of  said  tracts  being  hill  land,  situate  in  Earl  township,  afore- 
said, containing  of  land,  be  it  the  same,  more  or  less;  which  several  de- 
scribed tracts  of  lands,  being  parts  and  parcels  of  sundry  larger  tracts  of 
land,  which  Samuel  Houston,  John  Bitzer  and  Jacob  Yoder,  by  sun- 
dry deeds  of  conveyances  granted  and  conveyed  unto  me,  as  by 
said  conveyances  may  appear;  to  hold  the  said,  before  described, 
five  tracts,  pieces  or  parcels  of  land,  with  their  and  each  of  their 
appurtenances,  to  my  said  son  John  Hess,  his  heirs  and  assigns  for- 
ever, excepting  and  reserving  the  privileges  of  quarrying  stones,  for 
all  kind  of  use  on  the  herein  before  described  tract  of  thirty-nine 
acres,  two  quarters  of  an  acre  and  thirty  perches,  to,  arid  for  the  use 
and  benefit  of  my  sons,  Christian  and  Jacob  Hess,  their  heirs  and 
assigns  forever,  with  the  least  injury  to  the  said  lands,  with  privi- 
leges to  carry  the  same  stones  off  the  said  lands,  as  often  as  occa- 
sion shall  require;  together  with  the  free  right  and  privileges,  to 
water  the  meadow  ground,  on  the  said  described  tract  of  five  acres, 
one  quarter  of  an  acre  and  fifteen  perches,  out  of  the  head  race  of 
the  mill,  from  the  1st  day  of  February,  to  the  15th  day  of  August, 
in  each  year,  as  much  as  is  necessary  to  refresh  the  said  meadow 
ground,  and  not  to  injure  the  mill  in  the  least;  and  further,  that  my 
said  son  John  Hess,  his  heirs  and  assigns,  shall  annually  assist  two 
days  with  one  man  at  his  own  expense,  to  mend  and  keep  in  order, 
the  mill  dam,  turning  the  water  in  said  head  race;  and  further,  my 
said  son  John  Hess,  his  heirs  and  assigns,  shall  have  a  right  to  make 
a  bridge  across  the  head  race  of  the  mill,  at  the  most  convenient 
place,  for  a  road  out  of  his  fields,  on  the  south  side  of  said  race,  into 
his  meadow  on  the  north  side  of  said  race,  by  laying  sleepers  from 
bank  to  bank  of  said  race,  without  erecting  a  pillar  in  the  same  race; 
further,  subject  to  the  water  right,  heretofore  sold  and  conveyed  to 
my  son  Jacob,  for  darning  or  swelling  the  water  of  Pequea  creek, 
into  and  upon  the  lands  herein  before  devised,  to  my  son  John,  in 
manner  and  form  as  set  forth  in  the  deed,  which  I  made  to  my  son 
Jacob,  and  set  forth,  which  several  tracts  of  land,  water  privileges 
and  premises,  herein  before  devised  unto  my  son  John  Hess,  I  value 
and  appraise  unto  him  at  and  for  the  sum  of  3350  pounds,  lawful 
money  of  Pennsylvania;  1000  pounds,  part  thereof,  I  order  to  re- 
main charged,  on  the  lands  herein  before  devised  unto  my  son  John 
Hess,  during  his  natural  life,  and  at  his  death,  the  said  principal 
sum  of  1000  pounds  to  be  paid  unto  my  said  son  John's  three 
oldest  children,  namely,  Henry,  David  and  Elizabeth,  their  heirs 
and  assigns,  in  equal  shares  and  parts,  that  is  to  say,  each  one  third 
part  thereof,  1000  pounds  more  thereof,  to  remain  likewise  charged 
on  the  lands,  devised  unto  my  said  son  John,  during  his  natural  life, 
and  at  his  death  to  be  paid  to  whom  my  said  son  John  shall  bequeath 
the  same,  in,  and  by  his  last  will  and  testament;  266  pounds,  13 
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shillings  and  4  pence,  other  part  of  the  valuation  money  aforesaid, 
I  order  to  remain  charged  also,  on  the  premises,  herein  before  de- 
vised unto  my  said  son  John,  during  the  natural  life  or  widowhood 
of  my  wife  Anna,  during  which  term  my  said  son  John  Hess,  his 
heirs  and  assigns,  shall  pay  the  legal  interest  annually  of  said  sum, 
unto  my  said  wife  Anna,  and  at  her  death  or  marriage,  the  said  prin- 
cipal sum  to  be  paid  to  and  for  the  use  of  nay  estate;  150  pounds, 
other  part  of  the  said  valuation  money,  I  order  to  be  paid  to  my  son 
John's  present  housekeeper,  Sally  Marstaller,  at  my  son  John's 
death,  and  the  residue  and  remainder  of  the  said  valuation  money, 
being  933  pounds,  6  shillings  and  8  pence,  I  order  my  said  son  John 
Hess  to  pay  to  and  for  the  use  of  my  estate,  in  payments  of  fifty 
pounds,  annually,  on  the  1st  of  May,  in  each  year,  till  the  whole  is 
paid,  beginning  with  the  first  payment  thereof,  on  the  1st  day  of 
April  1810;  and  I  further  order  and  direct,  that  if  my  son  John 
should  die  before  the  whole  of  the  annual  payments,  payable  by 
him  out  of  the  lands  before  devised  unto  him  shall  be  paid — that  in 
such  case,  all  such  annual  payments  as  shall  remain  unpaid,  and 
which  shall  not  have  come  due,  shall  be  paid  immediately  after  the 
death  of  my  said  son  John,  in  cash,  and  not  in  annual  payments,  as 
is  herein  before  directed,  in  case  my  son  John,  survives  so  long." 

Defendants,  to  sustain  the  issue  on  their  part,  call  Peter  Johns, 
executor  of  Christian  Hess,  deceased,  party  to  the  record,  to  testify, 
and  to  this  offer  the  plaintiff  objected.  It  was  admitted  that  P. 
Johns  had  settled  up  the  estate  of  Christian  Hess — had  nothing  to 
do  by  the  will  of  the  testator  with  the  land  charged  with  this 
legacy;  Mr  Johns  never  had  the  land  in  his  possession,  nor  had  any 
possible  interest. 

The  plaintiff  objected,  that  an  executor  or  administrator  defend- 
ant never  can  be  received  as  a  witness — that  P.  Johns  is  liable  for 
costs  by  the  pleadings:  the  judgment  must,  be  general. 

And  after  argument,  the  court  overruled  the  objection  of  the 
plaintiff,  and  admitted  the  said  Peter  Johns  as  a  witness.  To  which 
opinion  of  the  court,  the  plaintiff  excepted. 

Witness  was  then  affirmed. 

Defendants  then  offered  to  prove  by  him, 

1.  The  value  of  the  land  devised  to  John  Hess  at  various  times, 
from  1817  to  the  2d  of  April  1827. 

2.  That  Christian  Hess  and  Thomas  Taylor,  paid  to  John  Hess 
the  whole  purchase  money,  and  the  full  value  of  the  land,  including 
the  legacies  charged  on  it;  that  is,  the  clear  value  of  the  land,  with- 
out reference  to  the  charges  as  deductions — and  that  the  legacy  of 
1000  pounds,  part  of  which  is  sued  for  in  this  action,  was  paid  to 
John  Hess  in  the  payment  of  the  purchase  money  by  Christian  Hess 
and  Thomas  Taylor. 

The  plaintiff  objected  to  the  evidence  on  the  ground  of  its  being 
irrelevant;  the  court  sustained  the  objection  and  the  defendant  ex- 
cepted. 
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The  defendants  then  further  to  maintain  the  issue  on  their  part, 
offered  as  follows: 

Power  of  attorney,  of  the  widow  and  lawful  children  of  John 
Hess,  to  Christian  Hess,xdated  the  18th  of  October  1832,  authorising 
him  to  sell  the  plantation  in  York  county,  and  pay  the  proceeds  to 
the  children  of  Sally  Marstaller,  together  with  a  mortgage  given 
by  John  Hess,  to  Christian  Hess  and  Thomas  Taylor,  on  the  York 
plantation,  dated  the  10th  of  April  1818;  and  a  deed  of  Christian 
Hess  to  John  Strobridge,  consideration  1200  dollars,  dated  the  2d 
of  April,  1834;  with  proof  that  previous  to  the  sale  to  John  Stro- 
bridge, the  same  property  had  been  offered  three  times,  between  the 
time  the  power  of  attorney  was  given  and  that  sale,  the  property  had 
been  put  up  for  sale  three  times,  and  at  one  time  no  bid  was  offered, 
and  at  no  other  time  was  a  bid  offered  as  high  as  1200  dollars;  and 
also  proof  that  John  Hess,  owned  no  other  real  estate,  than  this  tract 
of  land,  in  York  county,  and  that  his  personal  estate  fell  short  about 
200  dollars,  of  being  sufficient  to  pay  his  debts;  and  that  the  defi- 
ciency was  paid  by  Christian  Hess;  and  that  also,  on  the  2d  of  April 
1827,  the  seventeen  acres,  twenty-two  perches,  sold  by  Thomas 
Taylor  to  Israel  Bigelow,  were  not  worth  more  unincumbered,  than 
3050  dollars. 

This  evidence  was  also  objected  to  and  rejected  upon  the  same 
ground. 

The  defendants  also  offered  a  certified  copy  of  the  will  of  John 
Hess,  from  the  register's  office  of  York  county,  together  with  an 
offer  to  prove  that  the  erasure,  as  appears  in  the  certified  copy,  was 
in  the  original;  that  the  lawful  children  intended  to  contest  the  will 
as  cancelled,  but  Christian  Hess  interposed  and  prevented  any  ob- 
jection being  made,  and  said  it  would  be  right  that  Sarah  Marstaller's 
children  should  get  the  proceeds  of  the  property  in  York — that  the 
will  was  then  proved  by  Christian  Hess;  that  these  facts  were  stated 
to  John  Hess,  the  present  plaintiff,  who  was  told  that  he  would  not 
have  got  any  thing  but  for  this  interposition  of  Christian  Hess — and 
that  his  reply  was,  why  did  he  put  the  will  in  the  office — or  words 
to  that  effect. 

To  which  offer  plaintiff's  counsel  objected,  and  the  court  sus- 
tained the  objection,  and  overruled  the  testimony:  and  to  this 
opinion  of  the  court,  defendants  excepted. 

The  court  (Hays,  President)  was  of  opinion  that  the  plaintiff  was 
entitled  to  recover,  and  so  instructed  the  jury,  who  found  accord- 


Champneys  and  Ellmaker,  for  plaintiffs  in  error,  cited  Powel 
on  Powers,  15,  368;  1  Jltk.  465;  1  Pr.  Wms  148;  Morris  v. 
Phaler,  1  Watts  389;  Shaw  v.  M'Cameron,  11  Serg.  #  Rawle252', 
4  Kent.  Com.  328. 

Norrisj  contra,  cited  1  Roper  on  Leg.  429;  Ram.  on  Wills  1. 
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The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  implication  of  absolute  ownership  from  a 
general  power  of  disposal,  may  be  rebutted  by  the  express  gift  of  a 
lesser  interest  which  is  inconsistent  with  it.  Such  is  the  principle 
of  Morris  v.  Phaler,  and  the  cases  from  which  it  was  extracted.  But 
may  it  not  be  equally  rebutted  by  any  thing  else  which  equally 
evinces  an  intent  not  to  give  the  absolute  ownership?  The  giving 
of  a  lesser  interest  is  but  one  way  of  expressing  an  intent  not  to 
give  the  whole;  and  an  implication  from  the  gift  of  a  disposing  power, 
is  not  a  conclusion  of  law,  but  a  presumption  of  intention  which 
stands  but  till  it  is  repelled  by  an  intention  in  any  shape  satisfacto- 
rily evinced  to  the  contrary.  The  matter  in  hand,  therefore,  is  to 
inquire  whether  such  an  intention  is  not  discoverable  in  the  case  for 
decision.  A  father  devises  to  his  son  a  messuage  and  land,  or,  to 
speak  more  strictly,  disposes  of  it  to  him  by  a  testamentary  sale  for 
3350  pounds,  to  be  thus  distributed.  1000  pounds  are  to  be  charged 
on  the  estate  during  the  son's  life,  and  paid  to  his  legitimate  children 
at  his  death.  Another  1000  pounds  (the  money  in  suit)  are  also  to 
be  charged,  and  paid  to  the  son's  appointee  by  will.  The  testator 
further  directs  266  pounds  and  a  fraction,  also  to  be  charged,  and 
the  interest  to  be  paid  to  his  widow  during  her  lifetime,  or  widow- 
hood, the  principal  reverting  to  his  estate  at  her  death.  He  also 
directs  150  pounds  to  be  paid  to  the  son's  housekeeper,  the  mother 
of  the  plaintiff,  and  other  illegitimate  children  of  the  son;  and  he 
orders  the  residue  to  be  paid  to  the  use  of  his  own  estate  during  the 
son's  lifetime.  The  inquiry  then  is,  whether  the  words  of  the  will 
limit  a  particular  interest  to  the  son,  independent  of  the  disposing 
power;  and  if  not,  whether  any  thing  but  a  naked  power  was,  in 
any  event,  intended  to  be  given. 

If  an  intent  to  restrain  the  effect  of  the  power  of  disposal  be  not 
manifest,  the  ownership  of  the  money  must  be  taken  to  have  been 
merged  in  the  ownership  of  the  land;  and  the  object  of  the  testator 
in  endeavouring  to  keep  them  asunder,  will  be  frustrated — a  conse- 
quence to  be  resisted,  if  it  can  consistently  with  rules  of  law.  It  is 
not  expressly  said  that  the  son  was  to  have  the  money  for  life;  but, 
what  is  in  substance  the  same,  it  was  to  remain  in  his  hands  charged 
on  the  land;  consequently  he  was  entitled  to  the  use  of  it,  had  he 
chosen  to  raise  it  in  the  mean  time,  or  to  the  profits  of  it  remaining 
in  the  land;  and  as  a  devise  of  profits  is  a  devise  of  the  land  out  of 
which  they  are  to  come,  a  bequest  of  interest  is  a  bequest  of  the 
principal  for  the  time  being.  But  there  is  no  express  bequest  to  the 
son  of  the  absolute  property;  and  a  contrary  implication  of  equal 
force  is  sufficient  to  hinder  the  implication  from  the  general  dispos- 
ing power.  It  is  enough  to  hold  it  in  equilibria  if  an  intention  to 
give  a  particular  interest  can  be  collected  from  all  the  parts  of  the 
will.  Now,  that  the  son  was  to  hold  the  principal  free  of  interest,  is 
clear  from  the  direction  to  pay  interest  for  the  sum  set  apart  in  his 
hands  for  the  use  of  the  widow.  The  testator  knew  that  to  say  no- 
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thing  about  interest  was  to  relinquish  it.  But  as  the  principal  was 
not  to  be  called  for  in  the  son's  lifetime,  the  particular  form  in  which 
it  might  be  enjoyed  in  the  intermediate  period,  cannot  be  material, 
it  being  sufficient  that  it  was  essentially  the  same  corpus  that  was  to 
become  the  subject  of  disposition  subsequently.  This  material  fea- 
ture did  not  belong  to  the  case  of  Morris  v.  Phaler,  in  which  the 
subject  of  the  power  was  to  be  the  proceeds  of  a  reversionary  estate 
after  the  expiration  of  a  distinct  estate  limited, to  the  depository  of 
the  power.  Here  the  money,  though  not  actually  raised,  was  a 
present  debt,  and  had  a  legal  existence  in  the  hands  of  the  son,  being 
charged  on  his  land  as  a  security;  and  it  is  not  perceived  how  even 
an  express  bequest  of  the  intermediate  use  of  it,  could  have  made 
the  case  stronger;  yet  it  will  be  conceded  that  such  a  bequest  would 
have  rebutted  an  implication  of  ownership  from  the  appointing 
power. 

On  that  ground,  therefore,  the  construction  in  favour  of  the  plain- 
tiff might  be  securely  rested.  But  that  the  testator  meant  not  to 
give  the  entire  ownership  is  irresistibly  manifest  from  the  fact  that 
he  thought  proper  to  charge  the  money  on  the  land.  Such  a  charge 
is  more  decisively  evincive  of  intention  than  all  that  can  be  drawn 
from  the  inconsistency  of  giving  a  particular  interest.  To  have  en- 
cumbered the  son's  land  with  a  debt  to  himself,  would  have  been 
absurd.  What  would  have  been  the  purpose,  or  what  the  value,  of 
the  security?  It  required  not  the  money  to  be  raised  out  of  the 
land  by  the  father,  to  enable  the  son  to  give  it  to  his  illegitimate 
children  if  they  should  be  found  worthy  at  their  father's  death. 
That  was  not  the  object  of  the  charge,  but  to  secure  the  money  to 
the  testator's  estate  in  case  the  son  should  omit  to  exercise  the 
power.  But  the  security  would  be  of  little  avail  either  to  the  tes- 
tator's representatives  or  the  contemplated  objects  of  the  power,  if 
the  son  could  have  extinguished  it  by  virtue  of  a  general  ownership. 
To  prevent  a  consequence  so  entirely  subversive  of  the  testator's 
design,  it  is  necessary  to  say  the  son  had — if  not  a  particular  in- 
terest— certainly  no  more  than  a  naked  power  of  appointment. 

The  subject  of  the  son's  testamentary  power  was  a  chattel  sepa- 
rated from  the  land  by  his  father's  will.  It  is  scarcely  necessary  to 
say,  therefore,  that  the  probate  of  the  son's  will  was  conclusive,  and 
that  the  evidence  to  impeach  it  was  properly  excluded. 

Judgment  affirmed. 
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Roop  against  Rogers. 

An  officer  having  executions  in  his  hands  against  a  firm  and  also  against  the  sepa- 
rate partner,  sold  the  firm's  property  to  an  amount  more  than  sufficient  to  pay  the  exe- 
cutions of  the  joint  creditors  :  Held,  that  he  might  apply  the  residue  to  the  payment 
of  the  executions  of  the  separate  creditors. 

ERROR  to  the  common  pleas  of  Dauphin  county. 

Action  on  the  case  for  money  had  and  received  by  Richard  Ro- 
gers and  Robert  B.  Rogers,  trading  under  the  firm  of  R.  &  R.  B. 
Rogers  for  the  use  of  Samuel  Grubb  against  Peter  Roop.  The  de- 
fendant, Peter  Roop,  as  constable  had  executions  in  his  hands  against 
R.  &  R.  B.  Rogers  as  partners,  to  the  amount  of  200  dollars ;  and  at 
the  same  time  had  executions  against  Robert  B.  Rogers  to  the 
amount  of  233  dollars  and  costs.  He  levied  upon  the  partnership 
property  and  sold  it,  to  an  amount  exceeding  400  dollars.  On  the 
day  of  sale  Richard  Rogers  gave  notice  to  Roop  not  to  appropriate 
the  proceeds  of  sale,  after  paying  the  executions  against  the  firm,  to 
the  executions  in  favour  of  the  separate  creditors  of  Robert  B.  Ro- 
gers; but  he  did  thus  appropriate  the  money.  The  plaintiffs  alleged 
that  they  had  assigned  this  residue  to  Grubb  to  pay  a  debt  which 
the  firm  owed  him,  and  this  suit  was  brought  to  recover  it. 

The  court  below  thus  charged  the  jury  : 

"  Defendant,  a  constable,  levied  and  sold  by  virtue  of  executions 
against  R.  &  R.  B.  Rogers,  personal  property,  as  the  goods  of  R.  & 
R.  B.  Rogers.  The  goods  sold  for  more  than  the  amount  of  the 
executions  against  R.  &  R.  B.  Rogers.  This  suit  is  brought  to  re- 
cover the  surplus.  Defendant  had  in  his  hands  executions,  also, 
against  Robert  B.  Rogers,  on  account  of  which  he  claims  to  retain  the 
surplus.  The  plaintiffs  allege,  that  the  firm  was  indebted  to  Grubb, 
and  that  the  surplus  belongs  to  the  firm,  and  is  first  applicable  to  the 
payment  of  the  firm's  debts,  after  which  the  balance  is  to  be  equally 
divided  between  the  two  partners.  That  defendant  is  only  entitled 
to  retain  Robert  B.  Rogers's  share  of  that  balance  on  account  of  the 
executions  against  him.  The  surplus,  arising  from  sale  of  the  pro- 
perty of  the  firm,  belongs  to  the  firm.  Only  the  share  of  one  of  the 
partners,  after  payment  of  the  debts  of  the  firm,  can  be  seized  by 
virtue  of  executions  against  one  of  the  partners.  If  the  money  in 
defendant's  hands  arose  from  sale  of  the  goods  of  the  firm,  and  if  it 
appears  the  firm  was  indebted  to  Grubb,  the  plaintiffs  are  entitled 
to  recover  sufficient  to  pay  the  debt  due  to  Grubb,  and  the  share  of 
Richard  Rogers  in  the  balance. 

"  If  you  should  be  of  opinion  that  the  firm  was  not  indebted  to 
Grubb,  then  the  surplus  remaining  after  deducting  the  amount  of  exe- 
v. — z 
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cutions  against  the  firm,  and  the  expenses  of  levy  and  sale,  and  the 
money  paid  for  keeping  the  cattle,  is  to  be  equally  divided  between 
Richard  and  Robert  B.  Rogers.  The  plaintiffs  are  entitled  to  recover 
the  share  of  Richard,  and  defendant  is  entitled  to  retain  Robert's 
share  on  account  of  the  executions  in  defendant's  hands  against 
Robert  alone. 

Parke  and  Johnston,  for  plaintiffs  in  error,  cited  Black  v.  Marvin, 
2  Penns.  Rep.  138;  1  Whart.  Dig.  398;  4  Taunt.  Rep.  752;  8 
Con.  Rep.  134;  3  Stark.  1241;  Dower  v.  Stauffer,  1  Penns.  Rep. 

198. 

M'Cormick  and  Roberts,  contra,  cited  1  Mad.Chan.  94;  2  Harr. 
Dig,  1123 ;  Wat.  on  Part.  74,  229,  238;  Bell  v.  Newman,  5  Serg. 
#  Rawle  86;  2  Penns.  Blac.  329,  330. 

PER  CURIAM. — In  the  absence  of  proof,  an  officer  is  presumed  to 
have  done  his  duty.  The  money  in  the  constable's  hands  was  made 
on  executions  in  favour  of  joint  and  separate  creditors;  and  the  pre- 
sumption is,  that  he  sold  the  entire  interest  of  the  firm  in  a  sufficient 
portion  of  the  property  to  answer  the  partnership  debts,  and  the 
separate  interest  of  the  particular  partner  in  the  residue  to  answer 
his  separate  debts.  In  that  aspect,  the  constable  was  entitled  to  re- 
tain in  order  to  satisfy  the  separate  executions. 

Judgment  reversed. 


Shoenburger  against  Becht. 

The  eleventh  section  of  the  act  of  the  3d  of  April  1792,  is  a  statute  of  limitation  and 
is  applicable  to  all  the  vacant  land  in  the  commonwealth;  and  if  an  action  of  ejectment 
be  not  brought  within  six  months  after  a  decision  by  the  board  of  property,  he  against 
whom  such  decision  has  been  made  is  forever  barred. 

ERROR  to  the  common  pleas  of  Bedford  county. 

This  was  action  of  ejectment  by  John  Shoenburger  against  Philip 
Becht. 

The  warrants  of  the  plaintiff  and  defendant  were  dated  upon  the 
same  day,  the  6th  of  February  1829.  A  caveat  was  entered  and 
the  parties  were  heard  before  the  board  of  property  who,  on  the  6th 
of  April  1829,  decided  in  favour  of  the  defendant.  This  suit  was 
not  brought  until  the  31st  of  October  1831.  The  defendant  con- 
tended that  the  eleventh  section  of  the  act  of  the  3d  of  April  1792, 
which  limits  the  right  of  action  to  six  months  after  a  decision  by  the 
board  of  property,  was  a  conclusive  bar  to  this  action,  and  the  court 
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below  (Thompson,  President)  so  instructed  the  jury,  who  found  a 
verdict  accordingly. 

IV.  R.  Smith,  for  plaintiff  in  error. 
Barclay,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  act  of  assemhly  of  the  5th  of  April  1782,  in- 
stituting the  board  of  property  and  defining  its  jurisdiction,  provides 
that  its  decisions  shall  not  be  binding  on  the  rights  of  parties,  but 
their  legal  remedies  shall  remain  open  as  if  no  determination  had 
been  given.  The  act  of  the  3d  of  April  1792,  for  the  sale  of  the 
vacant  lands  within  the  commonwealth  introduced  a  new  regulation, 
limiting  the  time  within  which  a  party  should  be  at  liberty  to  enter 
his  suit  at  common  law,  after  a  determination  of  the  board  against 
him  on  a  caveat,  to  six  months  from  the  time  of  such  determination, 
and  declaring  that  a  patent  issued  at  the  end  of  that  term  should  be 
a  full  and  perfect  title  to  the  lands  against  all  parties  and  privies  to 
the  caveat,  with  the  usual  saving  to  infants  and  others.  In  the  pre- 
sent case  the  land  was  vacant,  and  the  parties  claimed  under  different 
warrants,  both  dated  the  6th  ot  February  1829.  There  was  a  hear- 
ing before  the  board  of  property  on  the  6th  of  April  1829,  and  the 
board  decided  in  favour  of  the  defendant,  Becht.  On  the  31st  of 
October  1831,  the  plaintiff,  Shoenburger,  commenced  this  ejectment. 
The  error  assigned  is  in  the  charge  of  the  court  below,  that  the 
plaintiff  could  not  recover,  because  he  did  not  bring  his  suit  within 
six  months  after  the  date  of  the  decision  of  the  board  of  property. 
We  are  of  opinion  that  the  charge  of  the  court  below  was  correct. 
The  settled  construction  of  the  eleventh  section  of  the  act  of  the  3d 
of  April  1792,  has  been  that  it  does  not  extend  to  lands  appropri- 
ated by  sale  or  improvement  before  the  date  of  that  act.  In  the  case 
of  Hubley  v.  White,  2  Yeates  147,  this  point  was  fully  discussed 
by  counsel,  and  the  reasons  of  the  court  are  given  for  the  construc- 
tion: and  in  Albright  v.  M'Gennis,  2  Yeates  485  and  Sturmely  v. 
Young,  2  Sinn.  523,  the  same  principle  is  recognised.  But  it  is  at 
the  same  time  laid  down,  and  we  think  it  clear  on  the  face  of  the 
act,  that  all  lands  then  vacant  and  unappropriated  are  wilhin  the 
spirit  and  purview  of  the  act,  in  whatever  purchase  they  are  situ- 
ate. In  Nicholson  v.  Wallis,  4  Dall.  155,  the  land  was  in  Northum- 
berland county,  and  it  seems  to  have  been  taken  for  granted,  that  it 
was  embraced  by  the  act,  the  only  question  being,  whether  the  suit 
was  entered  within  six  months.  It  is  unimportant  to  inquire,  whe- 
ther the  land  sued  for  in  the  present  ejectment,  was  within  the  pur- 
chase of  1768  or  1784;  if  it  was  vacant  at  and  after  the  passage  of 
the  act  of  3d  of  April  1792,  it  falls  within  the  provisions  of  the  llth 
section  of  the  act.  It  is  also  immaterial  what  are  the  recitals  in  the 
decision  of  the  board,  of  their  reasons  for  determining  as  they  did, 
or  what  were  the  previous  titles  of  the  parties.  The  act  is  a  limita- 
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tion  act,  giving  to  the  losing  party  a  remedy  equivalent  to  an  ap- 
peal, within  a  certain  time,  but  expressly  declaring  that  if  that  time 
is  suffered  to  elapse  without  suit,  the  title  of  the  successful  party 
shall  be  a  full  and  perfect  one,  against  all  parties  and  privies  to  the 
caveat.  Becht  succeeded  before  the  board  ;  the  decision  was  in  his 
favour;  no  suit  was  commenced  for  more  than  two  years.  His  title 
thereby  became  full  and  perfect,  and  we  are  not  at  liberty  to  inquire 
whether  it  was  previously  imperfect,  without  contravening  the  po- 
sitive provisions  of  the  law,  provisions  which  the  legislature  had  an 
unquestionable  right  to  impose  on  all  future  sales  or  dispositions  of 
their  lands,  and  which,  for  the  quiet  of  titles  and  suppression  of  liti- 
gation, they  have  deemed  it  proper  to  enact. 
Judgment  affirmed. 


Brooke  against  Evans. 

A  firm  cannot  be  charged  with  a  debt  contracted  by  one  of  the  partners  before  the 
partnership  was  constituted,  although  the  subject  matter  which  was  the  consideration 
of  the  debt,  has  been  carried  into  the  partnership  as  stock.  Nor  can  the  firm  be 
charged  with  rent  which  accrued  upon  a  lease  to  one  of  the  partners. 

ERROR  to  the  district  court  of  Lancaster  county. 

This  was  an  action  by  Charles  and  Clement  Brooke  against  Jo- 
seph Evans,  Caleb  Evans,  and  Amzi  Babbit,  in  partnership  under 
the  name  of  Joseph  Evans  &  Co.,  in  which  the  following  facts  ap- 
peared. 

The  plaintiffs,  being  seised  of  the  Berlin  ironworks,  in  Union 
county,  Pennsylvania,  by  their  lease,  under  seal,  dated  the  4th  of 
March  1829,  demised  the  same  to  Joseph  Evans,  one  of  the  defend- 
ants, to  hold  for  the  term  of  five  years,  from  the  1st  of  April  1829, 
upon  the  terms  and  conditions  therein  specified;  prout  the  said  lease 
made  part  of  this  case  stated. 

The  stock  of  the  plaintiffs,  used  at  the  said  Avorks,  consisting  of 
coal,  teams,  wood,  household  furniture,  grain,  &c.,  &c.  necessary  for 
carrying  on  the  same,  was  inventoried  and  appraised  on  the  27th  of 
March  1829,  to  be  delivered  to  the  said  Joseph  Evans,  on  the  1st  of 
April  ensuing,  and  amounted,  in  value,  to  the  sum  of  3506  dollars 
6  cents. 

On  the  1st  of  April  1S29,  Joseph  Evans  commenced  the  iron 
business,  &c.  at  the  Berlin  works,  and  went  into  possession  of  the 
real  and  personal  estate,  leased  and  invento'ried  and  appraised  as 
aforesaid. 

On  the  25th  of  November  1829,  the  defendants,  Joseph  Evans, 
Caleb  Evans  and  Amzi  Babbit,  by  two  articles  of  agreement,  under 
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seal,  "  entered  into  partnership  in  business,  to  be  known  by  the  name 
and  style  of  J.  Evans  &  Co.,  and  agreed  to  participate  equally  in  the 
risk  and  responsibility,  profit  and  loss,  of  all  the  iron,  lumber,  mer- 
cantile and  other  business  transacted  at  a  forge  and  furnace,  situated 
in  Union  county,  in  the  state  of  Pennsylvania,  leased  to  the  said 
Joseph  Evans  by  C.  &  C.  Brooke;  the  said  partnership  to  commence 
and  take  effect  from  the  1st  day  of  April  last  past,  1829,  and  to  con- 
tinue for  the  term  of  five  years,  unless  previously  dissolved  by  mu- 
tual consent." 

The  stock,  inventoried  and  appraised  as  aforesaid,  was  used  and 
consumed  at  the  said  ironworks,  and  formed  part  of  the  joint  stock; 
no  portion  of  it  ever  having  been  carried,  in  the  books  of  the  con- 
cern, to  the  individual  credit  of  either  of  the  partners;  and  no 
change  whatever  having  been  made  in  the  manner  of  keeping  the 
books  of  the  works,  after  the  25th  of  November  1829. 

Amzi  Babbit,  at  the  time  the  partnership  was  formed,  resided  in 
Lancaster  county,  from  which  he  removed  in  1832,  to  Salem,  New 
Jersey,  where  he  lived  when  this  suit  was  brought. 

The  partnership  of  Joseph  Evans  &  Co.,  continued  to  operate 
and  carry  on  business  at  the  Berlin  ironworks,  from  the  1st  of  April 
1829,  till  the  4th  of  January  1833,  when,  having  become  embarrassed, 
an  assignment  was  made  for  the  benefit  of  the  creditors  of  the  firm 
property,  excepting  the  lease. 

Shortly  after  the  assignment,  to  wit,  about  the  1st  of  February 
1833,  the  ironworks,  &c.,held  under  the  lease  aforesaid,  were  given 
up  to,  and  taken  possession  of  by,  the  plaintiffs. 

If,  upon  this  statement  of  facts,  the  court  shall  be  of  opinion  that 
Amzi  Babbit  is  liable,  and  if  so,  in  this  form  of  action,  with  the 
other  defendants,  for  the  stock  aforesaid,  and  also  for  rent  for  the  use 
and  occupation  of  the  real  estate  aforesaid,  then  judgment  to  be  ren- 
dered for  the  plaintiffs,  as  of  the  16th  of  February  1833,  for  4141 
dollars  58  cents. 

But  if  the  court  shall  be  of  opinion  that  Babbit  is  liable,  as  afore- 
said, only  for  the  stock,  then  the  judgment  to  be  rendered  as  afore- 
said, as  of  the  time  aforesaid,  for  1840  dollars,  that  being  the  balance 
then  due,  after  deducting  the  payments  made. 

And  if  the  court  shall  be  of  opinion  that  Babbit  is  liable,  as  afore- 
said, only  for  the  rent,  for  the  use  and  occupation  as  aforesaid,  then 
the  judgment  to  be  rendered  as  aforesaid,  as  of  the  time  aforesaid, 
for  2301  dollars  58  cents,  that  being  the  amount  of  rent,  after  de- 
ducting the  cost  of  repairs. 

But  if  the  court  shall  be  of  opinion  that  Babbit  is  not  liable  as 
aforesaid,  either  for  the  stock  or  for  rent,  for  the  use  and  occupation 
as  aforesaid,  then  judgment  to  be  rendered  for  the  said  Babbit. 

The  court  below  delivered  the  following  opinion: 

Hays,  President. — The  plaintiffs'  claim  consists  of  two  parts:  1. 
For  the  stock  of  the  Berlin  ironworks,  which  was  sold  by  them  to 
Joseph  Evans,  under  the  contract  of  the  27th  of  March  1829.  2. 
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For  the  rent  of  the  works  and  land  belonging  to  them,  during  the 
time  they  were  carried  on  by  Joseph  Evans  &  Co.,  and  the  question 
is,  whether  Amzi  Babbit,  the  defendant,  is  liable  for  both,  or  either 
of  the  branches  of  this  claim? 

1.  As  to  the  stock,  I  am  of  opinion  that  he  is  not  liable,  because 
the  contract  for,  and  sale  of  that  property,  was  between  the  plaintiffs 
and  Joseph  Evans.     The  debt  originating  in  that  contract,  was  the 
private  debt  of  the  latter.     It  was  not  a  transaction  of  the  partner- 
ship, because,  at  the  date  of  the  contract,  the  partnership  between 
Joseph  Evans,  Caleb  Evans,  and  Amzi  Babbit,  did  not  exist,  even 
by  retrospection.     The  partnership  was  entered  into  on  the  25th  of 
November  1S29,  and  though  it  was  agreed   by  the  articles  that  it 
should  commence  and  take  effect  from  the  1st  day  of  April  then  last 
past,  yet  there  was  no  assunipsil  by  the  partners  of  the  separate 
debts  of  the  individuals,  whether  contracted  for  the  means  of  contri- 
bution to  the  partnership  fund,  or  otherwise;  nor  can  I  perceive  any 
thing  in  these  articles  like  an  agreement  of  Amzi  Babbit,  or  his  co- 
partners, to  pay  the  debt  of  Joseph  Evans,  to  Clement  and  Charles 
Brooke,  for  the  stock  in  question. 

When  the  partnership  commenced,  by  relation  back,  according  to 
the  articles,  this  stock  was  the  property  of  Joseph  Evans,  just  as  the 
money  contributed  by  Caleb  Evans  and  Amzi  Babbit,  to  carry  on 
the  works,  was  their  money,  notwithstanding  they  may  have  bor- 
rowed it,  in  contemplation  of  such  a  purpose,  and  the  equity  of  the 
plaintiffs  to  demand  from  Amzi  Babbit  the  sum  due  to  them  from 
Joseph  Evans  for  the  stock,  is  no  better  than  would  be  that  of  a 
bank,  or  any  other  lender,  who  might  have  accommodated  C.  Evans 
or  Amzi  Babbit  with  the  amount  which  they  respectively  invested 
in  the  partnership,  to  demand  the  same  from  Joseph  Evans. 

2.  With  respect  to  the  claim  of  "  rent,  for  the  use  and  occupation" 
of  the  real  estate  mentioned  in  the  case,  I  am  also  of  opinion  that 
Amzi  Babbit  is  not  liable  to  the  plaintiffs. 

By  the  statute  11  Geo.  2,  c.  19,  sect.  14,  which  is  in  force  in  Penn- 
sylvania, it  is  enacted  that  landlords,  when  the  agreement  is  not  by 
deed,  may  recover  a  reasonable  satisfaction  for  the  lands  held  or  oc- 
cupied by  the  defendant,  in  an  action  on  the  case,  for  the  use  and 
-occupation  of  what  was  so  held  and  enjoyed;  and  if  in  evidence  on 
the  trial  of  such  action,  any  parol  demise,  or  any  agreement,  (not 
being  by  deed)  whereon  a  certain  rent  was  reserved,  shall  appear, 
the  plaintiff  in  such  action  shall  not,  therefore,  be  non-suited,  but 
may  make  use  thereof  as  an  evidence  of  the  quantum  of  the  damages 
to  be  recovered. 

The  remedy  for  the  claim  of  rent  by  the  action  for  use  and  occu- 
pation, is  given  by  this  statute,  and  lies,  it  will  be  observed,  in  those 
cases  only  where  the  agreement  is  not  by  deed. 

But  here  no  agreement  whatever,  by  Amzi  Babbit,  and  between 
him  and  the  plaintiffs,  for  rent,  or  use  and  occupation,  is  shown;  on 
the  contrary,  a  lease  or  agreement  under  seal,  between  the  plaintiffs 
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and  Joseph  Evans,  is  exhibited,  by  which  the  former  let  to  the  lat- 
ter the  premises  in  question,  from  the  1st  day  of  April  1829,  for  and 
during  the  term  of  five  years  then  next  ensuing.  The  plaintiffs  are 
consequently  precluded  from  this  remedy,  as  against  Joseph  Evans, 
by  reason  of  the  deed  just  referred  to,  as  against  Amzi  Babbit,  for 
the  same  reason;  and  also  for  want  of  agreement,  or  proof  of  request 
to  occupy  by  him,  or  permission  to  him  from  the  plaintiffs.  Naish 
v.  Tatlock,  2  H.  BL  319  ;  Brewer  v.  Palmer,  Selw.  N.  P.  1313; 
3  Esp.  N.  P.  c.  213. 

A  case  was  cited  as  ruled  by  lord  Hardwicke,  where  A,  without 
title,  gave  possession  of  a  house  to  B ;  C,  the  owner,  brought  as- 
sumpsit  for  the  use  and  enjoyment,  but  because  B  did  not  receive 
possession  from  C,  nor  any  wise  occupied  under  him,  lord  Hard- 
wicke held  the  action  not  maintainable  by  him.  Richards  v.  Hoi- 
ditch,  Selw.  N.  P.  1313,  No.  3. 

Even  if  Amzi  Babbit,  with  his  copartners,  could  be  considered 
as  holding  under  Joseph  Evans,  this  view  of  his  position  would  not 
avail  the  plaintiffs,  because  it  has  been  decided,  that  an  occupation 
by  the  tenant  of  the  defendant,  is,  so  far  as  respects  the  plaintiff,  an 
occupation  of  the  defendant  himself.  Hence,  if  A  agrees  to  let  his 
lands  to  B,  who  permits  C  to  occupy  them,  A  may  recover  in  an 
action  against  B,  for  use  and  occupation.  Bull  v.  Sibbs,  8  T.  B. 
327. 

I  am  of  opinion,  then,  that  Amzi  Babbit  is  liable  neither  for  the 
stock,  nor  for  the  rent  for  use  and  occupation,  mentioned  in  this  case 
stated,  and  that  judgment  be  accordingly  rendered  for  him.  Judg- 
ment for  defendants. 

Error  assigned.  The  judgment  of  the  court  should  have  been 
rendered  in  favour  of  the  plaintiffs,  instead  of  the  defendants;  the 
facts  contained  in  the  case  stated  entitling  the  plaintiffs  to  recover 
against  Amzi  Babbit,  as  well  for  the  stock  furnished  by  the  plaintiffs, 
used  by  the  firm  of  Joseph  Evans  &  Company,  as  for  the  use  and 
occupation  of  the  works  and  land  used  by  them,  during  the  time 
they  carried  on  business  at  the  Berlin  ironworks. 

Parke  and  Montgomery,  for  plaintiffs  in  error,  cited  3  Kent's 
Comm.  27;  6  Ves.Jun.  602  ;  2  H.  £1.235;  Gow  on  Part.  14;  1 
Ves.  131;  Post  v.  Kimberlv,  9  Johns.  Rep.  489;  Montgomery  v. 
Ivers,  17  Johns.  Hep.  40  ;  Gow  on  Part.  287;  Levy  v.  Cadet,  17 
Serg.  Sf  Rawle  126 ;  6  Cow.  Rep.  497;  Eaton  v.  Taylor,  10  Mass. 
54;  2  Bro.  Chan.  595;  1  Atk.  223;  Carey  on  Part.  224;  4  Cow. 
Rep.  282 ;  Johnston  v.  Warden,  3  Watts  101  ;  Schermerhorn  v. 
Vanderheyden,  1  Johns.  Rep.  139  ;  Kelly  v.  Evans,  3  Penns.  Rep. 
387  ;  Hind  v.  Holdship,  2  Watts  104. 

/.  R.  Finley  and  Jenkins,  contra,  cited  3  Kent  35  ;  4  T.  R.  720  ; 
1  East  48;  Gow  on  Part.  37  ;  12  East  421  ;  Carey  on  Part.  136, 
Kuhn  v.  Nixon,  15  Serg.  fy  Rawle  125  ;  1  Esp.  Rep.  182. 
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PER  CURIAM. — The  attempt  is  to  charge  a  partner  with  a  debt, 
contracted  not  by  himself,  or  on  his  credit,  but  by  hisfellow,  before 
the  partnership  was  constituted,  and  this,  because  the  subject  mat- 
ter, which  was  the  consideration  of  the  debt,  had  been  carried  into 
the  partnership  as  stock.  Without  a  subsequent  assumption  by  the 
firm,  that  cannot  be  done.  The  claim  for  use  and  occupation,  kstands 
upon  the  same,  or  a  worse  foundation.  The  admitted  existence  of 
a  letting  by  specialty  to  one  of  the  partners,  excluded  the  implica- 
tion of  a  holding  by  both,  as  well  as  of  the  tenure  having  been  by 
permission  and  request,  which  are  necessary  ingredients  in  a  case 
proper  for  the  statutory  remedy.  The  judge,  therefore,  very  pro- 
perly determined  that  the  plaintiffs  cannot  recover  of  the  defendants 
in  this,  or  of  Babbit  in  any  other  action. 


Gaullaher  against  Gaullaher. 

A  promise  by  a  legatee  to  the  testator,  that  he  would  pay  a  certain  sum  of  money  to 
another  person,  in  consequence  of  which  the  testator  omitted  to  bequeath  the  same  sum 
to  that  person,  is  a  good  consideration  for  notes  afterwards  executed  by  the  legatee  to 
him. 

ERROR  to  the  common  pleas  of  Dauphin  county. 

This  was  an  action  of  debt  by  John  Gaullaher  against  Mary  Gaul- 
laher and  Abraham  Horbach,  administrators  of  George  Gaullaher, 
deceased,  upon  two  notes  under  seal  given  by  the  intestate  in  his  life 
time;  the  notes  were  each  for  the  same  amount  and  executed  at  the 
same  time. 

"April  10th,  1832,  I  promise  to  pay  to  John  Gaullaher  or  order 
1000  dollars,  as  part  of  five  such  notes  left  him  by  my  brother  Tho- 
mas, as  his  legacy.  Witness  my  hand  and  seal. 

"GEo.  GAULLAHER." 

The  facts  were,  that  Thomas  Gaullaher,  in  his  life-time,  designed 
to  give  his  brother  John,  the  plaintiff,  in  this  suit,  a  legacy  of  5000 
dollars;  but  when  his  will  was  written,  it  was  agreed  by  him  and 
George,  in  the  presence  of  the  scrivener  who  wrote  the  will,  that 
the  legacy  to  John  should  be  omitted,  and  that  George,  who  was 
to  be  a  residuary  legatee,  should  give  his  notes  to  John  for  the  5000 
dollars.  After  the  death  of  Thomas,  George  did  give  his  notes  to 
John,  and  two  of  which  were  the  subjects  of  claim  in  this  suit. 

The  court  (Blythe,  President)  instructed  the  jury  that  if  they 
believed  the  evidence,  the  plaintiff  was  entitled  to  their  verdict. 

The  following  errors  were  assigned. 

1.  That  the  court  erred  in  charging  the  jury  that  if  they  found 
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the  facts  referred  to  in  the  charge,  there  was  a  valid  consideration 
for  the  notes  in  suit,  and  that  it  would  have  been  fraudulent  in  George 
Gaullaher  to  have  refused  to  pay  them,  and  that  they  were  binding 
on  his  administrators. 

2.  The  court  erred  in  their  instruction  to  the  jury  on  the  second 
proposition  submitted  by  the  defendants  in  stating  that  the  plaintiff 
did  not  rest  his  claim  on  an  attempt  to  establish  a  nuncupative  dispo- 
sition of  the  estate  of  Thomas  Gaullaher, 

Poster,  for  plaintiff  in  error. 
JMPCormick,  for  defendant  in  error. 

PER  CtiRiAM. — The  principle  involved  here  was  discussed  in 
Hoge  v.  Hoge,  1  Watts  163,  where  a  devise  on  the  faith  of  a  devi- 
see's promise  to  dispose  of  the  land  for  the  benefit  of  the  testator's 
illegitimate  son,  was  held  to  raise  a  trust.  There  is  nothing  like 
noncupation  in  such  a  case;  and  the  principle  of  it  is  equally  appli- 
cable to  a  bequest  of  chattels.  Here  the  defendant's  intestate  had 
pledged  his  promise  to  pay  5000  dollars  in  lieu  of  an  intended  be- 
quest of  the  same  amount  to  the  testator's  brother;  and  had  not  legal 
securities  been  given,  chancery  would  have  declared  the  promissor 
a  trustee.  But  promissory  notes  having  been  given,  the  only  ques- 
tion that  could  arise,  stands  on  the  consideration;  and  it  would  be 
strange  if  a  moral  obligation,  sufficient  to  raise  a  trust,  were  not  suffi- 
cient to  sustain  a  promise. 

Judgment  affirmed. 


Hazard  against  Hamlin. 

An  exchange  of  personal  property  has  all  the  qualities  of  a  sale,  to  which  payment 
or  delivery  is  essential;  and  which,  without  it,  is  but  an  executory  agreement  to  sell 
which  does  not  bind  the  property. 

ERROR  to  the  common  pleas  of  Huntingdon  county. 

Thomas  Hamlin  against  David  Hazard.  Replevin  for  a  horse,  in 
which  these  facts  appeared. 

James  Allen  and  Thomas  Hamlin  made  an  exchange  of  horses  in 
which  Allen  received  the  horse  in  controversy.  In  the  evening  of 
the  same  day  Hamlin  thought  he  was  cheated,  and  so  complained  to 
Allen,  when  they  agreed  to  rescind  the  bargain^  upon  Hamlin's 
giving  him  three  bushels  of  wheat.  The  parties  separated  without 
a  re-delivery  of  the  horses.  Allen,  disregarding  the  contract  of  re- 
scision,  sold  the  horse  he  got  from  Hamlin  to  Hazard  the  defendant. 
v. — 2  A 
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Subsequently,  Hamlin  tendered  the  wheat  and  demanded  (he  horse; 
and  then  brought  this  action  of  replevin  for  him. 

The  counsel  for  the  defendant,  in  several  points  put  to  the  court, 
upon  which  he  requested  the  jury  to  be  instructed,  contended  for 
this  principle: 

That  the  contract  of  exchange  was  complete,  and  the  right  of 
property  vested  in  the  parties  respectively:  That  the  contract  of  re- 
scission was  executory  and  not  binding  upon  the  property,  so  as  to 
enable  the  party  to  recover  it  specifically. 

The  court  was  of  a  different  opinion,  and  instructed  the  jury  that 
the  plaint'ff  was  entitled  to  recover.  Verdic/t  for  plaintiff. 

B.  Wallace,  for  plaintiff  in  error,  cited  1  Chit.  Co.  90;  3  Blac. 
Com.  158;  Roberts  v.  Beatty,  2  Penns.  Rep.  67;  Pritchett  v.  Jones, 
4  Rawle  260;  Dutilh  v.  Ritchie,  1  Dall.  171. 

Bell,  contra,  cited  Easton  v.  Worthington,  5  Serg.  4*  Rawle  130; 
2  Esp.  Rep.  578;  3  Stark.  1637;  Leeky  v.  M'Dermot,  8  Serg.  fy 
Rawle  500;  Clemson  v.  Davidson,  4  Binn.  405. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — By  the  original  exchange,  accompanied  as  it  was 
by  mutual  delivery,  the  property  was  transferred  and  respectively 
vested.  The  parties  stood  in  relation  to  it  as  if  it  had  never  been 
out  of  them,  or  had  been  acquired  from  a  third  person  by  the  same 
sort  of  public  transfer.  Such  was  their  position  in  regard  to  it  and 
to  each  other,  at  the  time  of  their  subsequent  transaction.  Did  their 
naked  agreement  to  rescind,  remit  them  to  their  former  ownership, 
even  as  between  themselves?  The  rescision  was  to  produce  not  ex- 
actly a  restoration  of  what  each  had  acquired  and  no  more,  for  one 
of  them  was  to  give  a  few  bushels  of  wheat  along  with  the  property 

rto  be  returned;  but  it  was  to  be,  in  fact,  a  re-exchange,  on  somewhat 
new  and  peculiar  terms.  The  variance, 'however,  is  unimportant, 
as  the  property  could  be  revested  but  by  the  means  used  to  divest 
it;  of  which,  the  most  indispensable  is  delivery  by  at  least  one  of 
the  parties.  An  exchange  has  all  the  qualities  of  a  sale,  to  which 
payment  or  delivery  is  essential;  and  which,  without  it,  is  but  an 
executory  agreement  to  sell  that  binds  not  the  property.  "  With  re- 
gard to  the  law  of  sales  and  exchanges,"  says  the  English  commen- 
tator, "  there  is  no  difference."  "  If  the  vendor  says  the  price  of  a 
beast  is  four  pounds,  and  the  vendee  says  he  will  give  four  pounds, 
the  bargain  is  struck;  and  neither  of  them  is  at  liberty  to  be  off, 
provided  immediate  possession  be  tendered  by  the  other  side.  But 
if  neither  the  money  be  paid,  nor  the  goods  delivered,  nor  any  sub- 
sequent agreement  be  entered  into,  it  is  no  contract;  and  the  owner 
may  dispose  of  the  goods  as  he  pleases.  But  if  any  part  of  the 
price  is  paid  down,  if  it  be  but  a  penny,  or  any  portion  of  the  goods 
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delivered  by  way  of  earnest,  the  property  of  the  goods  is  absolutely 
bound  by  it,  and  the  vendee  may  recover  the  goods  by  action,  as 
well  as  the  vendor  may  the  price  of  them."  2  Commentaries  477. 
Mr  Christian,  his  annotator,  adopts  the  very  reasonable  opinion  of 
Lord  Holt  in  Langford  v.  Tiler,  1  Salk.  113,  that  even  earnest  binds 
but  the  bargain  and  not  the  property — at  least  absolutely — that  is, 
it  gives  the  vendee  a  right  to  demand,  but  that  demand,  without  pay- 
ment of  the  whole,  is  void.  It  seems  to  have  been  the  opinion  of 
that  sound  lawyer  and  eminent  judge,  that  the  acceptance  of  earnest 
induced  no  more  than  an  engagement  on  the  part  of  the  vendor  to 
give  the  vendee  a  reasonable  opportunity  to  consummate  the  bar- 
gain; and  this  is  entirely  consistent  with  what  he  immediately  adds, 
that  the  vendor  cannot  sell  the  goods  again  before  he  has  requested 
the  vendee  to  pay  for  them  and  take  them  away:  that  is,  as  I  under- 
stand it,  without  subjecting  himself  to  an  action  for  breach  of  the 
contract;  for  no  one  would  pretend  that  payment  of  part  of  the 
price,  if  the  article  were  left,  as  in  that  case,  in  the  vendor's  shop, 
where  prejudice  to  customers  from  colourable  ownership  would  be 
most  likely  to  happen,  would  entitle  the  vendee  to  follow  it  into  the 
hands  of  a  purchaser.  But  where  nothing  is  paid  or  delivered,  it  is 
agreed  on  all  hands  that  the  contract  is  merely  executory.  Now  it 
would  seem  from  the  evidence  in  the  case  in  hand,  that  there  was 
no  delivery  of  any  thing  at  the  time  of  the  transaction,  or  after- 
wards; and  that  the  plaintiff  who  claims  through  it,  even  made  no 
tender  of  performance  till  a  month  had  expired,  when  the  other 
party  was  not  bound  to  accept  it.  The  jury  ought  to  have  been  di- 
rected that  if  such  were  the  fact,  he  had  at  most  but  an  action  for  a 
breach  of  the  contract. 

But  if  the  property  could  thus  have  been  changed  as  to  the  par- 
ties, could  it  have  been  changed  as  to  others?  in  a  word,  would  not 
the  contract  have  been  fraudulent  as  to  creditors  or  purchasers?  All 
objections  on  the  score  of  retained  possession  that  can  be  made  to 
a  sale,  may  be  made  with  equal  effect  to  an  exchange.  Delivery  of 
one  of  the  articles  may  bind  the  ownership  of  the  other,  and  be  an 
available  ground  to  recover  it  of  the  party;  yet,  if  there  be  nothing 
to  account  for  the  detention,  it  may  not  authorise  a  recovery  from  a 
bonafide  purchaser.  The  facts  seem  to  be  that  the  mare  never  was 
delivered  to  the  plaintiff.  He  was  told  where  possession  was  to  be 
had;  yet  he  made  no  effort  to  obtain  it,  or  even,  for  several  weeks, 
to  perform  his  own  part  of  the  contract.  We  know  not  exactly 
when  the  property  was  parted  with  to  the  defendant;  but  it  appears 
from  the  testimony  of  Stewart  and  John  Hamlin,  to  have  been  a 
day  or  two  after  the  agreement  to  rescind — certainly  before  the 
plaintiff's  tender  of  performance.  If  such  be  the  facts,  they  afford 
him  not  the  shadow  of  a  title;  and  the  jury  ought  not  to  have  been 
directed  to  the  contrary. 

Judgment  reversed  and  a  venire  de  novo  awarded. 
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Hamaker's  Estate. 

In  the  settlement  of  an  estate  by  an  administrator  de  bonis  non,  cum  testamento  an. 
nexo,  there  can  be  no  connection  with  the  administration  of  the  estate  by  the  executor. 
If  the  account  of  the  executor  shall  not  have  been  finally  settled,  or  if  any  error  should 
have  occurred  in  its  settlement,  it  is  the  subject  of  settlement  by,  or  correction  at,  the 
instance  of  his  personal  representative.  It  is  error  to  blend  the  account  of  an  adminis. 
trator  de  bonis  non,  cum  testamento  annexe,  with  the  account  of  the  first  executor. 

APPEAL  from  the  decree  of  the  orphans'  court  of  Dauphin 
county. 

Adam  Hamaker,  Jun.,  was  the  executor  of  Adam  Hamaker,  Sen., 
and  settled  an  account  of  his  administration,  and  died.  Letters  of 
administration  de  bonis  non,  with  the  will  annexed,  issued  to  John 
Fox  and  Martin  Nisley,  upon  the  estate,  who  presented  an  account 
of  their  administration,  which  embraced  not  only  their  own  account, 
but  also  a  supplemental  account  of  the  administration  by  Adam  Ha- 
maker, Jun.,  the  first  executor,  embracing  the  balance  in  his  favour 
on  his  account  settled,  and  also  praying  credit  for  disbursements  by 
him  in  his  lifetime. 

The  court  below  treated  the  account  as  a  review  of  the  settlement 
of  the  whole  estate,  and  went  into  the  examination  of  the  account  of 
the  first  executor,  and  allowed,  disallowed  and  amended  it  accord- 
ing to  the  proof  in  the  case.  The  accountants  appealed  from  the 
decision  of  the  orphans'  court. 

PER  CURIAM. — The  administration  de  bonis  non,  under  the  will, 
had  no  connection  with  the  preceding  administration  of  the  executor. 
The  thirty-first  section  of  the  act  of  1834  has  wisely  avoided  the 
confusion  that  would  ensue  from  a  blended  state  of  the  accounts, 
though  it  subrogates,  for  specific  purposes,  the  administrator  de  bonis 
non  to  his  predecessor.  The  settlement  of  the  executor's  supple- 
mental account,  if  any  remains  to  be  exhibited,  belongs  to  his  per- 
sonal representative,  who  may  also,  on  proof  of  mistake  in  the  origi- 
nal accounts,  if  a  final  one,  have  it  corrected  by  review.  But  the 
administrators  de  bonis  non  may  not  throw  it  open,  or  engraft  their 
own  upon  it.  The  decree  of  confirmation  is,  therefore,  reversed, 
and  the  accounts  are  remitted  to  the  orphans'  court,  with  direction 
to  receive  from  the  administrators  de  bonis  non  a  separate  account 
of  their  own  administration  ;  and  from  the  personal  representative 
of  the  executor,  such  supplemental  account  as  circumstances  may 
require  to  be  exhibited ;  or  to  give  relief  by  review,  should  justice 
demand  it. 

Decree  accordingly. 
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Hoffer  against  Wightman. 

A  recognizance  of  a  husband  alone,  to  secure  the  valuation  money  of  land  taken  in 
right  of  his  wife  under  a  decree  of  the  orphans'  court,  does  not  bind  the  wife's  estate 
in  the  land,  nor  does  it  create  a  lien  upon  it  payable  out  of  the  proceeds  of  the  sale  of 
the  same  land  as  the  estate  of  the  wife,  after  the  death  of  the  husband. 

If  it  appear  by  the  record  that  the  plaintiff  has  no  cause  of  action,  this  court  will 
reverse  a  judgment  in  his  favour,  although  the  point  may  not  have  been  made  in  the 
court  below,  or  assigned  for  error. 

WRIT  of  error  to  the  common  pleas  of  Dauphin  county. 

The  facts  of  this  case  appeared  to  be,  that  Robert  M'Kee  died 
intestate,  and  his  estate  was  divided  and  appraised  by  a  proceeding 
in  partition  in  the  orphans'  court,  and  one  part  of  it  was  taken  by 
David  Dimpsey,  in  right  of  his  wife,  and  he  entered  into  a  recogni- 
zance with  David  Patten  as  his  security,  to  Sample  M'Kee  (who 
took  the  other  and  less  valuable  part),  for  one  half  of  the  difference, 
in  value.  A  suit  was  brought  upon  this  recognizance,  by  the  exe- 
cutors of  Sample  M'Kee,  against  Dimpsey  and  Patten,  pending 
which  Dimpsey  died,  and  a  judgment  was  obtained  against  Patten, 
the  survivor,  for  982  dollars  99  cents,  which  the  plaintiff  assigned 
to  Charles  A.  Snider,  upon  which  an  execution  was  issued,  and  de- 
fendant's land  levied  and  sold  for  100  dollars,  and  the  sheriff  re- 
turned that  the  purchaser  had  not  complied  with  the  terms  of  sale. 
After  this,  Isabella  Dimpsey,  the  wife  of  David  Dimpsey,  and  heir 
at  law  of  Robert  M'Kee,  died,  and  her  administrator,  Jacob  Red- 
seeker,  applied  to  the  orphans'  court  for  an  order  to  sell  her  real 
estate,  being  the  same  land  her  husband  took  at  the  valuation,  in 
right  of  his  wife,  for  the  payment  of  debts  ;  in  pursuance  of  which 
the  land  was  sold  for  1396  dollars  50  cents,  and  Joseph  Hoffer  be- 
came the  security  of  the  said  administrator,  for  the  faithful  discharge 
of  his  duty,  and  payment  of  the  money,  &c. 

This,  then,  was  an  action  by  the  commonwealth  for  Wightman 
and  wife,  who  was  surviving  executor  of  Sample  M'Kee,  against 
Joseph  Hoffer,  co-recognizor  with  Jacob  Redsecker,  upon  the  recog- 
nizance of  Redsecker,  which  was  conditioned  for  the  payment  of  the 
proceeds  of  the  sale  of  Isabella  Dimpsey's  estate,  in  which  the  plain- 
tiffs claimed  the  amount  of  the  recognizance  of  David  Dimpsey, 
before  referred  to. 

In  the  court  below  two  points  were  made  by  the  defendant's 
counsel.  1.  That  the  recovery  in  the  action  against  David  Patton, 
surviving  David  Dimpsey,  was  a  bar  to  this  suit.  2.  That  whether 
that  suit  was  available  as  a  former  recovery  or  not,  yet,  the  assign- 
ment of  the  judgment  by  the  plaintiff  to  Charles  A.  Snider,  precluded 
a  recovery  in  this  suit. 
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The  court  below  (Blythe,  President)  ruled  both  points  against  the 
defendant. 

There  were  cited,  for  the  plaintiff  in  error,  Downey  v.  The  Bank 
of  Greencastle,  13  Serg.  fy  Rawle  288;  Beltzhoover  v.  The  Com- 
monwealth, 1  Watts  126  ;  Walter  v.  Ginrick,2  Watts  204. 

For  the  defendant  in  error,  Reed  v.  Garvin's  Executors,  7  Serg. 
4'  Rawle  354;  Allen  v.  Reesor,  16  Serg.  8?  Rawle  16  ;  Kean  v. 
Ridgway,  16  Serg.  #  Rawle  60. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — We  think  there  is  nothing  in  any  of  the  errors 
assigned  in  this  case.  They  are  so  obviously  untenable,  that  it  is 
unnecessary  to  enter  into  a  course  of  reasoning,  in  order  to  prove  it. 
We  are,  however,  notwithstanding,  clearly  of  opinion  that  the  judg- 
ment of  the  court  below  must  be  reversed,  because,  from  the  record, 
it  appears  that  the  plaintiffs  below  have  no  cause  of  action  whatever 
against  the  defendant,  who  is  the  plaintiff  in  error.  The  claim  ap- 
pears to  be  founded  upon  a  recognizance  taken  in  the  orphans'  court 
of  Dauphin  county,  of  Joseph  Hoffer,  the  plaintiff  in  error,  as  the 
bail  of  Jacob  Redsecker,  administrator  of  Isabella  Dimpsey  deceased, 
conditioned  for  the  faithful  and  due  execution  of  an  order,  then 
made  by  the  said  court,  authorizing  Redsecker,  as  the  administrator, 
to  sell  the  land  or  real  estate  of  his  intestate,  for  the  purpose  of  pay- 
ing her  debts,  and  maintaining  her  minor  children;  as  also  for  a 
faithful  appropriation  of  the  money  arising  from  the  sale,  when 
made.  The  sale  was  accordingly  made  by  Redsecker;  and  James 
Wightman  and  Elizabeth,  his  wife,  late  Elizabeth  M'Kee,  surviving 
executrix  of  Sample  M'Kee,  claimed  to  be  paid  out  of  the  money 
arising  from  the  sale,  in  the  hands  of  Redsecker,  a  sum  of  money 
exceeding  600  dollars,  with  interest  thereon,  due,  as  they  allege, 
upon  a  recognizance  entered  into  by  David  Dimpsey,  in  his  lifetime, 
then  the  husband  of  the  said  Isabella  Dimpsey,  who,  with  her  bro- 
ther, the  said  Sample  M'Kee,  were  then  the  only  surviving  children 
and  heirs  of  Robert  M'Kee  deceased,  in  order  to  secure  to  the  said 
Sample  M'Kee  the  payment  of  his  proportion  of  the  valuation  mo- 
ney, of  a  part  of  the  lands  or  real  estate  late  of  the  said  Robert  M'Kee, 
which  the  said  David  Dimpsey  had  in  right  of  his  wife,  taken  under 
a  decree  of  the  orphans'  court  aforesaid.  The  real  estate  of  Robert 
M'Kee  had  been  divided,  by  the  inquest,  into  two  parts,  but  not 
being  of  equal  value,  they  were  also  appraised  by  the  inquest,  and 
so  returned.  Sample  M'Kee  elected  and  took  the  less  valuable  part, 
and  his  brother-in-law,  David  Dimpsey,  in  right  of  his  wife,  took  the 
other,  which  was  valued  at  about  1300  dollars  more  than  the  part 
taken  by  Sample,  thus  making  David  Dimpsey  debtor,  upon  his  re- 
cognizance, to  Sample,  for  one  half  of  the  difference  in  the  valuation. 
The  land,  taken  by  and  decreed  to  David  by  the  orphans'  court,  is 
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the  same  which  was  sold  by  Redsecker  as  the  estate  of  Isabella 
Dimpsey,  who,  as  it  would  seem,  survived  her  husband.  These 
being  the  facts  of  the  case,  it  is  very  evident  that  the  executrix  of 
Sample  M'Kee  can  have  no  claim  upon  the  money  arising  from  the 
sale,  unless  the  recognizance  entered  into  by  David  Dimpsey,  bound 
the  wife's  estate  or  interest  in  the  land;  for  no  other  estate  or  inte- 
rest than  what  belonged  to  her,  was  or  could  be  sold  by  Redsecker, 
under  the  decree  of  the  court.  So  far  as  David  Dimpsey  was,  by  his 
recognizance,  to  pay  for  the  land  taken  by  him,  under  the  decree  of 
the  orphans'  court,  it  was  taken  for  his  own  benefit,  and  became  his 
own  estate  exclusively,  but  no  further.  The  residue  belonged  to  his 
wife,  which  the  orphans'  court  had  no  power  to  transfer  any  estate 
in  to  him,  nor  yet  to  enable  him  to  encumber  it  by  any  act  of  his 
own.  His  entering  into  the  recognizance,  was  purely  an  act  of  his 
own,  in  which  his  wife  took  no  part,  and  to  which,  in  no  wise,  can 
she  be  considered  a  party;  and  how  her  estate  could  become  affected 
by  it,  without  her  assent  given  in  some  form,  it  is  not  easy  to  con- 
ceive ;  for  no  rule  is  better  established,  than  that  the  husband  shall 
not  be  permitted  to  transfer  or  to  encumber  the  real  estate  of  his 
wife,  if  it  amounts  to  freehold,  so  as  to  deprive  her  of  the  use  of  it, 
in  the  slightest  possible  degree  imaginable.  It  is  entirely  beyond 
his  power  to  make  it  liable  for  the  payment  of  his  debts,  or  to  pledge 
or  charge  it  in  any  manner  for  the  payment  of  money  for  his  own 
use,  or  upon  his  own  account.  If  he  could,  it  would,  in  effect,  be 
giving  him  the  estate,  and  taking  it  from  her.  But  the  very  ques- 
tion presented  here  was  ruled  and  decided  in  the  case  of  Kean  v. 
Ridgway,  1 6  Serg.  4'  Rawle  60.  There  it  was  held  that  the  recog- 
nizance of  the  husband,  given  to  secure  the  payment  of  the  valuation 
money  of  land  taken  in  right  of  his  wife,  under  a  decree  of  the  or- 
phans' court,  did  not  bind  her  interest  or  estate  in  the  land,  nor  cre- 
ate any  lien  upon  it;  and  that  a  sheriff's  sale  of  the  land,  under  a 
judgment  obtained  upon  the  recognizance,  did  not  pass  to  the  pur- 
chaser the  wife's  interest  or  estate  in  it.  It  follows,  then,  of  neces- 
sity, in  the  present  case,  that,  as  the  recognizance  entered  into  by 
David  Dimpsey  created  no  lien  or  binding  effect  upon  his  wife, 
Isabella  Dimpsey's  interest  or  estate  in  the  land,  that  the  plaintiffs 
below  have  not  even  the  shadow  of  claim  or  right,  to  be  paid  out  of 
the  money  in  the  hands  of  Redsecker,  the  principal  of  the  plaintiff 
in  error.  That  Redsecker  has  been  guilty  of  no  breach  of  the  con- 
dition of  his  recognizance,  in  which  the  plaintiff  in  error  is  his  bail, 
by  refusing  to  pay  this  claim;  and  that  the  judgment  of  the  court 
below  is  erroneous,  and  must,  therefore,  be  reversed. 
Judgment  reversed. 
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Jacobs  against  Miller. 

ERROR  to  the  common  pleas  of  Perry  county. 
The  facts  of  this  case  and  the  principles  relied  upon  are  the  same, 
as  those  stated  in  a  former  report  of  the  case,  in  3  Watts  477. 

Harris  and  Penrose,  for  plaintiff  in  error. 
Biddle  and  Watts,  for  defendant  in  error* 

PER  CURIAM. — We  have  suffered  this  cause  to  be  drawn  into  re- 
vision, not  because  of  any  change  of  opinion  in  regard  to  it,  but  be- 
cause it  was  argued,  when  first  here,  before  a  bare  majority  of  the 
court,  under  circumstances  that  were  thought  to  preclude  a  decision 
by  a  full  bench;  and  because  it  was  in  truth  decided  by  but  a  ma- 
jority of  these.  It  is  certainly  true  that  Mr  Justice  Huston  ex- 
pressed, in  consultation,  more  than  a  doubt  of  the  solidity  of  the 
principle.  We  have  carefully  reviewed  the  arguments,  and,  with- 
out having  had  an  opportunity  to  confer  with  our  absent  brother  as 
to  the  alleged  persistence  in  his  dissent,  we  all  concur  in  the  opinion 
formerly  expressed,  and  chiefly  for  the  reasons  set  forth  in  the  printed 
report  of  it.  But  it  is  proper  to  say,  in  regard  to  what  is  not  ade- 
quately noticed  there,  that  the  agreement  of  Clark,  mentioned  in  the 
testimony  of  Mr  Mahon,  to  suspend  the  registry  of  his  mortgage  hi 
order  to  give  the  mortgagors  an  opportunity  to  borrow  money,  in 
Philadelphia,  on  the  credit  of  an  unincumbered  estate,  would,  itself, 
be  decisive  of  his  want  of  equity.  Having  that  purpose  in  their 
view,  and  having  exacted,  as  preparatory  to  the  execution  of  it, 
terms  so  rigid  in  respect  to  the  subject  matter  of  his  immediate  se- 
curity, it  is  barely  possible  to  believe  they  would  have  given  him  a 
judgment  bond,  had  he  required  it,  or  have  consented  to  the  exer- 
cise of  a  control,  by  him,  over  the  judgment  bonds  given  to  Stocker; 
or  that  they  would  have  put  it  in  his  power  to  encumber  the  Phila- 
delphia property,  directly  or  indirectly,  by  any  means  whatever. 
To  have  used  Stacker's  bonds  for  that,  or  for  any  other  purpose, 
whose  direct  means  of  accomplishment  had  been  withheld  from 
him,  would  have  been  an  evasion  of  the  spirit  of  his  agreement 
Then  to  grant  that  a  judgment  creditor  ordinarily  stands  but  in  the 
equity  of  his  debtor,  what  superior  equity  can  Clark  assert  in  con- 
travention of  the  understanding  had  with  him  that  he  would  not 
cross  the  mortgagors  in  their  projected  negociation  of  loans  on  the 
security  which  their  property,  without  further  incumbrance,  might 
afford?  It  is  said,  that  however  the  equities  may  have  stood 
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originally,  they  were  shifted  by  the  act  of  Stocker  in  entering  up 
judgment  on  his  bonds;  and  that  the  accidental  advantage  accruing 
to  Clark  from  it,  ought  not  to  be  taken  from  him.  But  to  call  it  an 
advantage  is  to  assume  the  point  in  dispute.  If  Clark,  as  seems 
now  to  be  conceded,  was  not  entitled  to  control  the  application  of 
Stocker's  bonds  or  specialties,  the  discussion  has  furnished  no  rea- 
son why  he  should  control  the  judgments  into  which  they  passed, 
substantially  constituting  with  them  the  same  securities  in  a  new 
form.  What  could  be  the  difference  in  equity — which  looks  upon 
what  ought  to  be  done  as  already  done,  and  consequently  upon  what 
has  been  wrongfully  done  as  still  undone — whether  the  warrants  to 
confess  judgment  were  executed  or  not,  if  they  could  be  licitly  exe- 
cuted for  the  security  of  but  Stocker?  The  securities  were  as  much 
his  exclusive  property,  and  as  subject  to  his  exclusive  control,  in  the 
one  shape  as  in  the  other.  The  mortgagors  may  have  obtained  ad- 
vancements on  the  Philadelphia  property  on  the  faith  of  a  promise 
to  withdraw  his  lien — a  promise  which  they  might  fairly  procure, 
and  which  it  is  not  at  all  improbable  they  did  procure — and  how 
could  Clark  object  to  an  arrangement  so  entirely  in  unison  with  the 
tone  of  his  own  agreement?  In  whatever  aspect  the  case  is  viewed, 
it  must  appear  that  he  lent  his  money  on  the  direct  security  of  the 
mortgaged  premises,  and  that  the  party  claiming  under  him  can  look 
to  nothing  else. 
Judgment  affirmed. 


Goddard  against  Gloninger. 

The  receipt  of  one  who  had  been  a  chief  clerk  in  the  land  office  many  years  before, 
for  the  purchase-money  of  land,  may  be  read  in  evidence  in  an  action  of  ejectment  for 
the  same  land,  upon  proof  of  the  hand  writing1  by  a  witness  who  knew  it  no  otherwise 
than  from  knowledge  derived  in  the  office  where  the  clerk  was. 

A  title  to  land  may  be  established  by  evidence  contained  in  the  books  and  among 
the  papers  of  the  land  office,  although  no  warrant  for  the  land  can  be  found. 

A  survey,  made  by  a  deputy  before  the  lines  of  his  district  were  run,  of  land  reputed 
to  be  in  his  district,  will  not  be  considered  void  forty  years  afterwards,  when  it  is  dis- 
covered, by  more  careful  examination,  that  there  was  a  mistake  as  to  the  lines  of 
the  district. 

If  a  survey  be  returned,  and  the  title  otherwise  appear  in  the  land  office  to  be  regu- 
lar, and  has  been  so  for  more  than  twenty-one  years,  it  ought  not  to  be  easily  disturbed, 
especially  in  the  hands  of  one  who  purchased  upon  the  faith  of  that  appearance. 

If  a  warrantee  delays  unreasonably  in  procuring  his  surveys  to  be  made  and  returned, 
and  an  intervening  right  occur,  it  is  the  duty  of  the  court  to  tell  the  jury  that  such  un- 
reasonable delay  ought  to  postpone  the  party. 

Testimony  of  the  officers  of  the  land  office  as  to  the  usages  and  practice  in  doing 
the  business  of  the  office,  is  often  competent  evidence  in  an  ejectment  depending  upon 
the  validity  of  the  original  title. 

ERROR  to  the  common  pleas  of  Lebanon  county. 
This  was  an  action  of  ejectment  by  John  Gloninger,  Martin  Meily 
v. — 2  B 
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and  John  Bickel,  Sen.,  against  John  Goddard,  Charles  Bird,  Joseph 
M'Eldridge,  Benjamin  Kugler  and  John  Beck  &  Co.,  for  four  tracts 
of  land  in  Lebanon  county. 

The  plaintiff  gave  in  evidence  two  warrants  dated  the  8th  of  April 
1794,  under  which  they  claimed,  and  then  offered  a  survey  for  the 
warrantees,  made  by  John  Weidman,  deputy-sKeriff,  on  the  south 
side  of  the  Second  Blue  mountain  in  East  Hanover  township,  Dau- 
phin county,  dated  the  12th  of  August  1796,  endorsed  "transferred 
from  rejected  to  accepted  files  by  order  of  the  board  of  property  of 
the  4th  of  August  1830,  in  pursuance  of  the  order  of  the  4th  of 
February  1829."  To  which  offer  defendant's  counsel  objected,  be- 
cause John  Weidman  was  not  appointed  a  deputy- surveyor  for  the 
district  of  country  in  which  said  surveys  are  located,  and  because 
they  are  rejected  and  not  accepted  surveys.  Which  objections  the 
court  overruled  and  admitted  the  evidence  to  which  defendant's 
counsel  excepted. 

Survey  and  endorsements  read. 

Plaintiffs  further  offer: 

Receipt  of  John  Keble  7  pounds  10  shillings,  purchase-money, 
dated  the  30th  of  July,  1794. 

Richard  T.  Leech.  (Shown  above  stated  receipt.)  I  was  formerly 
surveyor-general.  I  have  seen  often  receipts  signed  by  John  Keble, 
brought  to  surveyor-general's  office  with  title  papers  for  purchase- 
money  for  land,  when  title  papers  brought  in  order  to  procuring  pa- 
tents.— John  Keble,  I  have  heard,  was  a  clerk  in  receiver  general's 
office.  Those  receipts  signed  by  same  person,  with  this  receipt,  I 
believe.  1  never  saw  John  Keble  write.  To  the  admission  of  which 
receipt  defendant's  counsel  objected,  because  not  legally  proved, 
witness  never  having  seen  John  Keble  write,  nor  ever  knew  him 
to  be  a  clerk  in  receiver-general's  office,  which  objections  the  court 
overruled  and  admitted  the  receipt  to  be  read  to  which  admission  de- 
fendant's counsel  excepted. 

Plaintiffs  then  offered  application  of  John  Gloninger,  Jacob  Meily 
and  Henry  Thomas,  dated  the  3d  of  September,  entered  the  6th  of 
September  1792,  No.  9845,  for  four  hundred  acres  in  East  Hanover 
township,  Dauphin  county,  on  Third  and  Fourth  mountains,  includ- 
ing the  head  waters  of  Second  run,  running  through  gap  of  Third 
mountain,  and  running  into  west  branch  of  Shaeffer's  mill  creek, 
and  a  run  of  water  which  empties  itself  into  Cold  Spring  creek,  to- 
gether with  certified  copy  of  old  purchase-voucher,  No.  9845,  cer- 
tified copy  of  warrant  book,  entry  in  it  No.  13,  snowing  entry  of 
warrant  dated  the  6th  of  September  1792,  for  John  Gloninger,  Ja- 
cob Meily  and  Henry  Thomas,  400  acres  as  above  described  by 
surveyor-general,  as  filed  in  his  office  in  lieu  of  warrant,  offered  to 
show  warrant  issued  marked  "  A,"  to  which  offer  defendant's  coun- 
sel objected,  that  it  was  not  evidence  per  se  that  warrant  issued,  and 
no  evidence  given  to  show  due  diligence  in  searching  for  warrant; 
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which  objections  the  court  overruled  and  admitted  the  evidence,  to 
which  admission  defendant's  counsel  excepted. 

Plaintiffs  then  offered  survey  thereon,  dated  the  llth  of  August 
1796,  of  four  hundred  and  sixteen  acres  and  seventy  perches,  be- 
tween Third  and  Fourth  Blue  mountains,  on  east  branch  of  Cold 
Spring  creek,  in  East  Hanover  township,  Dauphin  county,  with  the 
same  endorsements  as  on  survey  in  first  bill— to  which  defendants 
objected  for  the  reasons  assigned  in  their  first  bill,  which  exceptions 
the  court  overruled,  and  admitted  the  evidencej  to  which  defendant's 
counsel  excepted. 

Certified  copy  of  old  purchase-blotter  No.  4,  No.  9485,  showing 
payment  by  M.  Dubbs  of  10  pounds  on  above  application,  with  de- 
position of  M.  Dubbs  that  he  paid  it  for  John  Gloninger. 

Receipt  of  John  Weidman,  dated  the  16th  of  October  1809,  for 
surveying  fees  to  Martin  Meily,  executor  of  Jacob  Meily,  and  ac- 
count for  surveying  four  tracts,  9  pounds,  8  shillings  and  9  pence,  on 
order  dated  May  1802. 

24th  of  November  1802.     Will  of  Jacob  Meily. 

4th  of  October  1806.  Agreement  of  Martin  Meily,  Abraham  Sea- 
bold  and  Anna  his  wife,  Magdalena  Gettle  and  Jacob  Meily. 

25th  of  November  1806.  Deed  of  Jacob  Meily  and  wife  to  Mar- 
tin Meily,  Magdalena  Gettle  and  Abraham  Seabold. 

12th  of  November  1824.     Will  of  Magdalena  Gettle. 

28th  of  December  1829.     Deed  of  Peter  Gettle  to  Martin  Meily. 

31st  of  December  1829.  Deed  of  Abraham  Seabold  and  wife  to 
Martin  Meily. 

llth  of  April  1 799.  Deed  of  Jacob  Gettle  and  wife  to  Henry  and 
John  Mess,  and  John  Spitler. 

8th  of  February  1802.  Deed  of  Henry  and  John  Meas,  and  Henry 
Spitler  to  Abraham  Strohm. 

21st  of  July  1804.  Deed  of  Abraham  Strohm  and  wife  to  John 
Bickel. 

Jacob  Weidel,  Esq.  I  found  these  papers,  field  notes,  among  the 
deputy-surveyor's  papers  of  John  Weidman,  in  possession  of  Jacob 
B.  Weidman,  or  in  my  possession  as  his  manager  at  the  forge,  the 
residence  of  John  Weidman,  where  he  lived  till  his  death.  They 
were  at  the  same  place  when  John  Weidman  died  j  in  his  office 
were  many  of  his  papers  belonging  to  deputy  surveyor's  office.  I 
have  seen  John  Weidman  write,  am  well  acquainted  with  his  hand 
writing,  and  should  judge  these  his  handwriting. 

Field  notes,  page  263,  John  Gloninger,  Jacob  Gettle  and  Jacob 
Meily,  three  hundred  acres;  page  264,  10th  of  August  1796,  Jacob 
Gettle  and  Jacob  Meily,  four  hundred  and  fifty -four  acres  and  fifty- 
six  perches;  page  265,  John  Gloninger,  Jacob  Meily  and  Henry 
Thomas;  page  266,  John  Gloninger,  Jacob  Meily  and  Jacob  Gettle, 
three  hundred  and  four  acres  and  eighteen  perches. 

Henry  Peffer,  Esq.  1  am  clerk  of  commissioners  of  Dauphin 
county.  I  have  here  all  the  return  duplicates  and  appeal  duplicates 


212  SUPREME  COURT  [Harrisburg 

[Goddard  v.  Gloninger.] 

from  1785  to  1813  both  inclusive,  that  I  could  find  for  East  Hano- 
ver township,  no  evidence  in  office  of  payment  or  non-payment,  no 
return  made  to  office  unless  paid,  first  sale  of  unseated  land  in 
Dauphin  county  in  1824.  There  is  evidence  in  commissioner's  of- 
fice of  taxes  on  unseated  land  not  being  paid  in  Dauphin  county;  no 
evidence  of  payment.  . 

Abstract  from  tax  lists  produced  by  witness,  marked  "  B,"  agreed 
to  be  used  as  abstract  of  tax  lists. 

John  Gossert.  I  was  assessor  of  East  Hanover  township  in  1806, 
Dauphin  county.  I  assessed  land  for  Gloninger,  Meily  and  Kettle; 
they  lay  over  the  mountains,  adjoining  the  Cold  Spring;  more  than 
one  tract.  I  was  collector  of  tax  for  that  township  from  1805  to 
1808  inclusive.  I  received  the  tax  for  these  lands  from  Meily, 
Gloninger  and  Gettle  for  those  years.  Henry  Shewey  was  collector 
after  me.  He  is  dead.  Christian  Shewey,  after  Henry  Shewey, 
was  collector. 

Cross-examined.  I  got  the  names  of  owners  sent  from  Harris- 
burg,  and  took  the  number  of  acres  from  the  neighbours,  and  old 
duplicates;  was  on  some  of  the  lands;  on  Meily  and  land; 

knew  it;  people  told  me;  this  was  before  I  was  collector.  Glonin- 
ger, Meily  and  Gettle  never  gave  me  any  return  of  the  lands.  Mar- 
tin was  assessor  from  1805  to  1808,  and  I  collected  tax.  I  was  as- 
sessor in  1811;  not  first  time;  cannot  tell  the  year  1  was  assessor 
before.  I  gave  receipts  for  the  taxes,  when  paid  to  me.  Mathias 
Henning,  collector.  Mathias  Henning  is  dead.  John  Martin  moved 
to  Miami ;  heard  he  is  dead.  I  am  seventy-five  years  old  ;  have 
lived  in  East  Hanover  township  forty -two  years. 

"  After  the  evidence  given,  the  plaintiffs  offer  to  prove,  by  the 
witness,  that  the  lands  specified  in  their  statement,  and  for  which 
this  action  was  brought,  was  formerly  in  East  Hanover  township, 
Dauphin  county,  and  now  and  before  the  institution  of  this  action 
are  in  East  Hanover  township,  Lebanon  county."  To  which  offer 
and  evidence  defendant's  counsel  then  and  there  objected,  that  it  is 
irrelevant,  at  this  state  of  the  cause ;  that  it  is  secondary  evidence ; 
that  the  plaintiffs  ought  to  produce  the  record  of  the  court  of  quarter 
sessions,  dividing  the  townships,  or  show  that  such  record  did  not 
exist,  or  could  not  be  found;  which  objections  the  court  overruled, 
and  admitted  the  parol  evidence  of  the  witness;  to  which  admission 
the  defendant's  counsel  did  except. 

Commission  of  John  Weidman,  by  Daniel  Brodhead,  S.  G.,  dated 
the  10th  of  September  1791,  as  deputy-surveyor  of  East  Hanover, 
Lebanon,  Bethel  and  Heidelburg  townships,  Dauphin  county,  read. 

The  plaintiffs  then  gave  evidence  of  the  surveys  having  been  ac- 
tually made,  of  the  land  in  controversy. 

Defendants,  to  maintain  the  issue  on  their  part,  offer  a  certificate, 
in  lieu  of  warrant,  to  Peter  Nagle,  dated  the  3d  of  April  1794,  survey 
thereon  dated  the  30th  of  June  1795,  for  three  hundred  and  eighty- 
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three  acres,  forty-four  perches,  adjoining  land  of  Valentine  Koon 
and  Gabriel  Hiester. 

Returned  9th  of  October  1806,  and  accepted  same  day:  "Situate 
in  Middle  Paxton  township,  Dauphin  county,  containing  three  hun- 
dred and  eighty-three  acres,  forty-four  perches,  and  allowance,  sur- 
veyed on  the  30th  of  June  1795,  to  Peter  Nagle,  on  his  warrant, 
dated  the  3d  of  April  1794,  by  Bartram  Galbraith,  late  deputy-sur- 
veyor, as  appears  by  his  draft  of  the  same. 

Caveat  by  G.  Heister,  the  9th  of  August  1830,  for  Goddard, 
Bird,  Eldridge  and  Brick : 

"John  Goddard,  Charles  Bird,  Joseph  M.  Eldridge,  Benjamin 
Kugler  and  John  Beck,  Jun.,  in  trust,  &c.  do  hereby  enter  a  caveat 
against  patents  issuing  to  Jacob  Kettle,  Jacob  Meily  and  John  Glo- 
ninger, on  three  surveys,  made  the  9th,  10th,  and  12th  of  August 
1796,  on  their  warrants,  respectively  dated  the  8th  day  of  April 
1794;  and  also  against  a  patent  issuing  on  a  survey  made  the  llth 
day  of  August  1796,  on  a  warrant  granted  to  John  Gloninger,  Jacob 
Meily  and  Henry  Thomas,  dated  the  6th  day  of  September  1792, 
containing  four  hundred  and  sixteen  acres,  seventeen  perches. 

"Alleging  that  the  above  described  surveys  are  located  out  of  the 
bounds  of  the  deputy-surveyor,  who  made  and  returned  the  same, 
and  that  the  acts  of  assembly  then  in  force  were  not  in  other  respects 
complied  with,  and  that  the  said  Goddard,  Bird,  Eldridge,  Kugler 
and  Beck  in  trust,  have  obtained  patents  from  the  commonwealth 
for  the  same  lands  included  in  the  above  surveys,  on  warrants  of  an 
older  date  than  the  three  first  warrants  that  are  hereby  caveated." 

Decision  of  board  of  property  thereon  of  4th  of  October  1831,  in 
favour  of  the  plaintiffs,  Goddard  and  others. 

With  parol  proof  that  when  warrant  is  not  to  be  found  in  surveyor- 
general's  office,  a  certificate,  such  as  here  offered,  is  filed,  in  lieu  of 
the  warrant  in  surveyor-general's  office,  and  that  in  no  case  is  such 
a  certificate  filed  except  when  warrant  is  lost,  and  when  lost,  such  cer- 
tificate is  obtained  by  the  surveyor-general,  and  filed  by  his  direc- 
tion in  his  office,  in  lieu  of  the  warrant,  and  that  the  warrant  is 
always  searched  for  by  the  surveyor-general,  before  he  applies  for 
and  files  a  certificate  in  lieu  of  it,  and  that  this  certificate  filed,  is  the 
only  evidence  of  search  for  warrant,  and  that  it  cannot  be  found. 
To  which  offer  and  evidence  plaintiff's  counsel  objected  ;  that  war- 
rant must  be  produced,  without  which  there  is  no  authority  to  make 
survey;  that,  here  is  no  evidence  of  search  for  warrant,  of  its  loss  or 
of  its  existence.  Which  objections  the  court  sustained,  and  rejected 
the  evidence  offered.  To  which  rejection  of  the  evidence  defend- 
ant's counsel  excepted. 

Defendants  then  offered  a  warrant  to  Daniel  Linebach,  for  four 
hundred  acres,  dated  the  3d  of  April  1794;  survey  thereon  of  four 
hundred  and  fifty-four  acres  fifty-six  perches,  of  30th  June  1795; 
returned  and  accepted  the  9th  of  October  1806.  Plaintiffs  objected, 
&c. 
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John  Davies,  Esq.  (Shown  a  draft.)  The  handwriting  in  the 
body  of  the  draft,  and  the  signature  and  direction  to  D.  Brodhead, 
and  all  the  letters  and  figures  around  and  in  the  plot,  are  the  hand- 
writing of  Bartram  Galbraith.  This,  among  other  papers,  was 
handed  to  me  whilst  I  was  deputy-surveyor  of  Dauphin  county,  by 
the  widow  of  John  M'Kee,  who  was  the  deputy-surveyor  of  Dau- 
phin county,  who  succeeded  Bartram  Galbraith.  I  think  I  know 
Bartram  Galbraith's  handwriting,  from  the  frequency  with  which  I 
have  seen  his  handwriting  in  official  papers  in  the  office  of  the  de- 
puty-surveyor, and  other  papers. 

Cross-examined.  I  did  not  know  Bartram  Galbraith;  never  saw 
him  write.  This  paper  was  handed  to  me  in  1830.  I  was  then 
deputy-surveyor  of  Dauphin  county,  and  heard  there  were  a  number 
of  papers.  Mr  Wightman,  now  married  to  Mrs  M'Kee,  told  me  he 
had  a  large  number  of  papers  belonging  to  the  deputy-surveyor's 
office.  I  went  to  his  house,  in  the  lower  end  of  Duphin  county; 
he  was  not  at  home  ;  his  wife  handed  me  this  paper,  with  others  that 
belonged  to  the  deputy-surveyor's  office.  I  do  not  know  the  hand- 
writing of  the  residue  of  the  paper.  It  was  said  Bartram  Galbraith 
died  in  1805.  Defendants  then  also  offered  the  paper  draft  signed 
by  Bartram  Galbraith,  with  the  official  copy  of  the  survey  above 
offered.  Plaintiffs  objected,  objections  overruled,  and  plaintiffs  ex- 
cepted.  Read. 

Warrant  to  Michael  Rapp,  dated  the  3d  of  April  1794,  for  four 
hundred  acres,  adjoining  Conrad  Feger  and  Frederick  Rapp ;  survey 
thereon  the  13th  of  August  1795,  four  hundred  aud  thirty -four  acres 
one  hundred  and  two  perches,  by  Bartram  Galbraith;  draft  signed 
by  Bartram  Galbraith.  Returned  and  accepted  the  9th  of  October 
1806,  with  same  proof  by  John  Davies  as  above.  Read. 

Warrant  to  Conrad  Koon,  for  four  hundred  acres,  adjoining  Eliza- 
beth Koon  and  Valentine  Koon;  survey  thereon  by  Bartram  Gal- 
braith the  30th  of  June  1795,  four  hundred  and  sixteen  acres  seventy 
perches  ;  9th  of  October  1806  returned  and  accepted.  Original  draft 
by  Bartram  Galbraith,  with  same  proof  by  J.  Davies  as  above. 
Read. 

The  errors  assigned  were  to  the  opinion  of  the  court  rejecting  and 
admitting  the  evidence  mentioned  in  the  various  bills  of  exceptions, 
and  to  the  opinion  of  the  court  as  follows. 

9.  The  court  erred  in  their  charge  to  the  jury,  in  leaving  it  as  a 
doubtful  fact  for  the  jury  to  decide,  "  whether  the  lands  in  contro- 
versy were  situated  in  East  Hanover  or  Middle  Paxton  township, 
at  the  date  of  these  applications  and  surveys,"  inasmuch  as  by  the 
records  of  Middle  Paxton  and  the  several  records  of  the  other  town- 
ships given  in  evidence,  it  was  conclusively  established  that  they 
were  in  Middle  Paxton,  and  so  the  court  ought  to  have  instructed 
the  jury. 

10.  The  court  erred  in  instructing  the  jury,  that  "if  these  lands, 
at  the  date  of  application,  and  surveys  in  question,  were  situated  in 
East  Hanover  township,  and  consequently  within  the  district  of  John 
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Weidman;  then  the  surveys  made  by  Bartram  Galbraith,  out  of  his 
district,  gave  no  title  till  those  surveys  were  returned  and  accepted, 
and  if  in  the  mean  time  the  plaintiffs  procured  their  surveys  to  be 
made  by  the  proper  deputy,  they  would  gain  a  preference,"  inas- 
much as  that  preference,  if  they  ever  had  any,  was  lost  by  the  plain- 
tiffs suffering  their  survey  to  remain  on  the  rejected  files  of  the  sur- 
veyor-general's office,  for  a  period  of  near  twenty-nine  years,  without 
any  attempt  being  made  or  steps  taken  by  them  to  have  them  ac- 
cepted by  the  surveyor-general,  a  period  of  nearly  thirty  years 
having  elapsed  before  they  were  accepted,  under  the  doubtful  cir- 
cumstances attendant  upon  the  acceptance. 

11.  The  court  erred  in  leaving  it  to  the  jury,  as  a  matter  of  fact, 
"  whether  the  presumption  of  the  surveys  in  this  case  being  duly 
made,  was  disproved;"  the  return  and  acceptance  of  those  surveys 
in  1806,  when  taken  in  connection  with  the  lapse  of  time  that  they 
remained  uncontroverted,  being  conclusive  of  the  rights  of  the  de- 
fendants under  them,  no  presumption  did  or  could  arise  to  defeat 
that  right,  or  that  they  were  not  actually  and  legally  made  by  the 
proper  deputy  on  the  grounds. 

12.  The  court  erred  in  stating  the  law  as  applicable  to  this  case  to 
be,  "  that  if  these  lands  were  surveyed  by  Bartram  Galbraith  within 
his  own  district,  for  defendants,  or  those  under  whom  they  claim, 
the  return  of  survey  will  be  conclusive  on  the  plaintiffs,  that  it  was 
duly  made,  who  claim  by  surveys  made  by  a  deputy-surveyor  out  of 
his  district,  in  1796,  and  not  returned  or  accepted  by  the  surveyor- 
general,  till  1830,"  the  return  of  defendants' surveys,  and  acceptance 
thereof,  in  1806,  a  period  of  more  than  twenty -three  years,  before 
the  acceptance  of  the  plaintiffs'  surveys,  taken  in  connection  with 
the  record  of  the  township  lines  of  Middle  Paxton,  and  the  other 
records  of  the  townships,  given  in  evidence  in  the  cause,  being  con- 
elusive  evidence  that  they  were  situated,  at  the  date  of  those  surveys, 
within  the  district  of  Bartram  Galbraith,  the  court  ought  to  have  in- 
structed the  jury  to  that  effect. 

13.  The  court  erred  in  leaving  it  to  the  jury  to  decide,  from  the 
evidence  in  the  cause,  whether  the  surveys  of  the  defendants  were 
situated  in  Middle  Paxton  or  East  Hanover  townships,  inasmuch  as, 
if  the  records  of  the  township  of  Middle  Paxton,  with  the  other  re- 
cords of  the  township  lines,  given  in  evidence  in  this  cause  (and 
covering  all  the  territory  of  the  then  county  of  Dauphin,  south  of 
the  dividing  ridge,)  did  not  conclusively  establish  the  fact,  that  those 
surveys  were  made  by  the  proper  deputy-surveyor,  within  his  proper 
district,  but  left  the  fact  of  the  township  lines  doubtful;  that  doubt 
was  not  to  operate  to  the  prejudice  of  the  defendants'  surveys,  but 
was  cured  and  removed  by  the  fact  of  these  surveys  being  returned 
and  excepted  more  than  twenty -three  years  before  the  plaintiffs' 
surveys  were  accepted,  and  never  controverted  by  them,  or  by  any 
other  person. 
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J.  jJ.  Fisher,  for  plaintiff  in  error. 

Weidman  and  Foster,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — Many  things  are  presented,  in  this  voluminous  re- 
cord, which  to  me  had  appeared  long  settled,  yet  are  here  made  the 
subject  of  exception  and  of  alleged  doubt.  When  I  came  into  the 
profession,  in  1795,  almost  all  causes  in  which  the  title  to  lands 
came  in  question,  were  removed  to  the  supreme  court,  and,  after  the 
circuit  court  was  established,  into  that  court;  and  until  1809,  when 
that  court  was  abolished,  all  such  causes  were  tried  before,  at  first, 
two  judges  of  the  supreme  court,  and  afterwards,  before  one  judge. 
M'Kean,  Shippen,  Yeates  and  Smith,  were  the  judges  in  1795;  after 
M'Kean  was  elected  governor,  Brackenridge  came  on  the  bench. 
These  men  were  eminent,  as  general  lawyers,  and  some  of  them  had 
more  experience  of  the  local  land  title  of  Pennsylvania,  than  com- 
monly falls  to  the  lot  of  man.  The  three  first  named  were  at  the 
bar  or  on  the  bench,  each  of  them,  above  half  a  century. 

At  a  period  when  no  reports  of  decisions  existed,  this  experience 
was  a  matter  of  some  consequence.  From  some  remaining  cases,  it  ap- 
pears Mr  Chew,  the  chief  justice  for  a  few  years  before  1776,  was  a 
sound  lawyer;  but,  it  seems  pretty  certain  that  nothing,  approaching 
very  nearly  to  a  regular  system  of  law,  as  to  land  titles,  existed,  until 
the  men  I  have  just  named,  or  three  of  them,  composed  the  supreme 
court,  on  the  adoption  of  the  present  constitution;  and  for  several 
years  it  was  gradually  growing  into  regular  and  digested  form,  and, 
about  1795  it  had  begun  to  assume,  and,  in  1800  had  assumed,  its 
present  shape.  But  there  was  no  person  reporting  the  decisions  of 
the  nisi  prius,  or  circuit  courts.  A  motion  for  a  new  trial,  or,  after 
the  circuit  court  was  established,  an  appeal,  could  be  had  only  to  the 
supreme  court,  which  then  sat  only  at  Philadelphia,  and  very  few 
cases  were  carried  to  the  court  in  bank.  In  1805  a  western  district 
was  established,  to  sit  at  Pittsburgh,  and,  in  1807  a  middle  district, 
at  Sunbury,  and  then  others.  The  counsel,  for  many  years,  took 
notes  of  the  decisions;  these  were  often  cited,  and  the  points  settled 
were  remembered  more  generally  and  more  accurately  than  since  it 
has  become  the  fashion  to  take  writs  of  error  or  appeals  and  to  pub- 
lish all  the  decisions.  From  1807  until  this  time,  some  cases  on 
land  titles  were  carried  to  the  supreme  court  by  appeal,  before  1809, 
and  by  writ  of  error  after,  but  there  are  no  detached  points,  and  to- 
gether, will  not  enable  me  to  furnish  a  correct  idea  of  the  details,  nor 
even  of  the  general  system. 

At  length,  in  1817,  Yeates's  Reports  appeared,  but  at  that  time 
almost  all  the  suits  arising  from  conflicting  original  titles,  east  of  the 
Alleghany  river,  had  been  settled,  and  those  volumes,  although  con- 
taining the  only  record  of  that  part  of  our  jurisprudence,  have  been 
neglected  too  much  by  the  profession,  while  every  scrap,  from  the 
often  very  loose  and  unsatisfactory  nisi  prius  decisions  of  England, 
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are  sought  for,  and,  too  often,  adopted;  though  often  founded  on 
usages  of  trade  not  known  here,  and  often  on  acts  of  parliament  un- 
known to  us,  and  if  known,  essentially  different  from  our  own  legis- 
lative provisions.  These  volumes  lie  neglected  on  the  shelf,  or  in 
the  office  of  the  publisher,  and  yet  contain  more  sound  law  on  gene- 
ral subjects  of  contest  in  this  country,  than  in  the  whole  nisiprius 
reports  of  England,  and  are  the  only  source  of  information,  as  to  the 
details,  and  also  of  the  general  system  of  land  titles  in  this  state. 
To  be  sure,  as  the  system  was  forming,  some  of  the  cases  have  been 
corrected,  or  overruled,  and  time  has  made  some  changes  necessary; 
delay  in  completing  a  title  might  be  excusable  in  1800,  and  thirty- 
six  years  afterwards  that  delay  may  have  been  totally  inexcusable. 
There  are,  however,  in  many  parts  of  this  state,  mountains,  for  which 
these  warrants  were  taken,  and  surveys  thereon  made  and  returned. 
These  mountains  were  eagerly  bought  by  a  few  individuals,  and  some 
of  them  sold  and  mortgaged,  &c.,  &c. — the  property  and  titles  have 
laid  long  neglected — at  length,  many  of  them  have  become  valuable 
for  timber,  and  some  for  coal  and  other  minerals,  and  we  discover 
symptoms  of  contest,  as  to  who  has  the  best  title  to  what,  from  1800, 
for  twenty  or  more  years,  was  supposed  to  be  worthless;  and  as  we 
are  compelled  to  compare  the  conflicting  titles  of  the  claimants,  we 
must  have  recourse  to  the  decisions  made  in  cases  in  times  past. 

The  act  of  the  9th  of  April  1781,  established  and  organized  the 
land  office,  under  the  commonwealth.  By  section  one  hundred  and 
eleven  of  that  act,  it  is  provided,  the  secretary  of  the  land  office,  re- 
ceiver-general and  surveyor-general,  shall  be  entitled  to  receive  such 
fees,  from  time  to  time,  as  heretofore  have  been  allowed  by  law, 
until  the  same  shall  be  altered  by  the  legislature,  and  shall  have 
power  to  appoint  deputies  or  clerks  to  assist  in  executing  the  busi- 
ness of  their  respective  offices,  for  whose  conduct  they  shall  be  re- 
sponsible, and  copies  of  records,  entries  and  papers  of  the  said  office, 
duly  attested  by  them  or  their  lawful  deputies,  under  their  hand 
and  seal  of  office,  shall  be  as  good  evidence  as  the  original,  by  law, 
might  or  could  be.  The  surveyor-general  shall  have  power  to  ap- 
point a  deputy  or  deputies,  in  any  county  in  this  state,  who  shall 
have  power  to  make  and  return  into  the  land  office,  surveys  of  land 
only  in  the  county  for  which  such  deputy  shall  be  appointed,  for  the 
conduct  of  which  deputy  or  deputies,  the  said  surveyor-general  shall 
be  responsible. 

This  speaks  of  fees  heretofore  allowed,  and  the  second  section  of 
the  act  of  the  1st  of  April  1784,  for  granting  lands,  &c.,  says — 
The  several  officers  of  the  land  office  are  hereby  fully  enabled  to  do 
and  perform  every  act  and  thing  incident,  or  any  wise  appertaining 
to  their  said  offices,  with  respect  to  receiving,  filing  and  entering 
locations  (applications)  granting  warrants  on  the  same,  receiving 
the  consideration,  directing  copies  of  warrants,  receiving  returns 
and  issuing  patents  of  confirmation  as  heretofore,  agreeably  to  the 
former  customs  and  usages  of  the  land  office. 
v. — 2  c 
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John  Lukens,  who  had  been  surveyor-general  under  the  proprie" 
tors  from  1761,  was  the  surveyor-general  under  this  act,  till  his  death 
in  17S9,  and  the  routine  and  forms  of  the  office  (only  substituting 
the  commonwealth  for  the  proprietor)  continued  pretty  much  as  be- 
fore. The  bar  and  the  judges,  first  named,  knew  that  warrants,  lo- 
cations and  applications,  had  been  directed  to  the  several  deputy- 
surveyors,  by  the  chief  clerk  for  the  time  being,  as  officer,  as  by  the 
surveyor-general  himself,  and  until,  in  this  case,  1  do  not  recollect 
to  have  heard  it  questioned  that  a  receipt  for  purchase-money,  signed 
by  John  Kible,  who  was  long  chief  clerk  of  the  receiver-general,  or 
that  a  warrant  directed  to  a  deputy-surveyor  by  John  Barren  (who 
directed  many  thousand)  or  any  other  chief  clerk  of  the  surveyor- 
general,  was  not  as  good  as  if  signed  by  the  principal.  A  direction 
by  a  chief  clerk  is  as  valid  as  one  by  the  principal  surveyor-general. 
2  Serg.  Sf  Rawle  561.  But  you  must  prove,  it  is  said,  that  such  a 
one  was  chief  clerk  at  the  time,  and  must  prove  the  hand  writing 
by  some  one  who  saw  him  write.  Let  us  see  to  what  this  will  lead 
us.  First,  to  make  the  appointment  out  in  the  form  required,  you 
must  show  that  the  surveyor-general  was  himself  acting  under  a 
commission;  next  that  the  governor  who  appointed  him  was  duly 
elected;  to  reach  that,  you  must  at  least  prove  the  returns  and  the 
handwriting  of  all  the  return-judges,  &c.  &c.;  thus,  to  read  a  war- 
rant and  return,  you  must  have  the  signatures  of  some  scores  of 
men  proved;  that  of  the  governor,  of  the  surveyor-general,  and  of  his 
clerk;  and  all  this,  when  few  men,  and,  in  a  very  short  time,  no  man 
can  be  found  who  ever  saw  one  of  them  write,  or  who  was  born  until 
after  their  death — and  a  title  may  be  now,  or  soon  will  be,  so  old  as 
to  be  good  for  nothing.  This  has  not  been,  and  cannot  be,  law. 
The  acts  of  an  officer,  de  facto,  must  in  all  ordinary  cases  pass  the 
title  of  the  state  to  him,  to  whom  the  usual  documents  show  that  it 
was  granted;  and  the  fact  that  a  person  signed  the  ordinary  docu- 
ments, must  be  prima  facie  evidence  that  he  acted  officially;  sub- 
ject, perhaps,  in  some  cases,  to  be  rebutted  by  proof  to  the  contrary; 
when  the  matter  in  dispute  is  recent,  and  no  bona  fide  transfer  of 
property  to  a  purchaser,  who  only  could  be  governed  by  what  ap- 
peared on  the  records. 

Some  doubts,  however,  were  started,  after  almost  all  questions 
on  original  titles  were  settled,  and  on  the  31st  of  March  1831,  it 
was  enacted,  that  copies  of  all  records,  documents  and  papers,  in 
the  office  of  the  secretary  of  the  commonwealth,  secretary  of  the 
land  office,  surveyor-general,  auditor-general,  and  state  treasurer, 
when  duly  certified  by  the  officers  of  said  office,  respectively,  shall 
be  received  in  evidence  in  the  several  courts  of  this  commonwealth, 
in  all  cases  where  the  original  records,  documents  and  papers  would 
be  admitted  in  evidence,  &c.  &c.  Now,  it  is  notorious,  that  one  of 
the  reasons,  if  not  the  principal  one,  for  passing  this  law,  was  to  give 
in  evidence,  extracts  from  the  blotter  or  day  book  of  John  Kible, 
who  waa  chief  clerk  in  the  receiver-general's  office,  for  the  purpose 
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of  showing  when  and  by  whom  the  purchase-money  on  warrants 
was  paid;  for,  although  he  gave  receipts  to  every  one  who  asked 
for  them,  yet  all  did  not  ask  for  them,  and  many,  perhaps  most,  of 
those  given  are  lost. 

In  Dogherty's  lessee  v.  Piper,  3  Yeates  290-1,  we  find  defendant 
gave  in  evidence  a  warrant,  &c.,  dated  1762,  a  receipt  for  10 
pounds  paid  thereon.  This  was  a  receipt  of  Edmund  Physic, receiv- 
er-general. Lessee  of  Nicholas  v.  Holliday,  3  Yeates  399,  plain- 
tiff claimed  under  a  warrant  dated  the  6th  of  September  1762,  on 
which  7  pounds  and  10  shillings  were  paid  into  the  office;  this,  again, 
was  a  receipt  of  the  receiver-general.  Those  causes  were  reviewed 
and  I  was  one  of  the  counsel  in  them;  and  my  notes  show  this;  and 
I  have  seen  the  receipts  of  Mr  Physic  and  of  John  Kible  given  in 
evidence  an  hundred  times,  and  no  objection.  The  entry  of  money 
paid  by  either  of  those  persons  in  the  books  of  the  land  office,  certi- 
fied under  seal,  is  evidence  without  proof  of  their  handwriting.  All 
our  deeds  are  acknowledged  or  proved  before  judges,  justices,  or 
aldermen.  The  signature  of  these  officers  is  never  proved,  nor  their 
commissions  called  for.  The  fact  of  their  acting  as  officers,  \sprima 
facia  evidence  that  they  were  so;  perhaps  under  certain  circum- 
stances liable  to  be  disproved. 

In  this  case,  one  of  the  warrants  under  which  title  was  claimed 
could  not  be  found  in  the  surveyor-general's  office,  and  a  copy  of  an 
entry  of  the  original  application  from  the  warrant  book  in  the  office 
of  the  secretary  of  the  land  office,  had  been  sent  to  the  surveyor- 
general's  office  in  1806,  about  the  time  patents  were  obtained.  This, 
and  the  return  of  survey  and  patent  were  objected  to,  and  also  pa- 
rol  proof  of  the  usage  in  the  land  office,  to  obtain  a  copy  of  such 
entry  when  a  warrant  is  lost,  and  that  it  is  never  obtained  until  after 
careful  search  for  the  warrant  and  not  finding  ic. 

This  matter  is  not  new  in  this  state.  In  the  above  cases  of  Dough- 
erty v.  Piper,  3  Yeates  290,  and  Nicholas  v.  Holliday,  3  Yeates 
399,  the  warrants  under  which  one  party  claimed  were  not  found, 
and  such  transcripts  were  obtained;  these  and  the  surveys  were  ob- 
jected to  but  received.  The  first  case  was  compromised.  Holli- 
day's  warrants  were  not  to  be  found,  and  they  had  issued,  as  many 
others,  about  that  time  did,  without  the  payment  of  any  money. 
After  being  evicted,  they  brought  ejectments;  their  warrants  had 
some  how  got  out  of  the  proper  place,  and  were  found  among  some 
board  of  property  papers,  with  a  petition  and  minutes  of  a  hearing 
before  the  board  in  1774.  At  the  subsequent  trial,  the  fact  that  a 
great  number  of  warrants  had  issued  without  payment  of  money 
from  1754  to  1764,  was  proved,  and  that  no  small  portion  of  the 
best  land  in  Bedford  county  was  held  by  innocent  purchasers,  under 
such  warrants,  was  made  so  apparent,  and,  also,  that  John  Perm  and 
the  board  of  property,  in  his  time,  had  recognised  them,  so  as  to 
justify  the  remarks  afterwards  made  by  C.  Smith,  vol.  ii,  154,  and 
this  point  in  these  cases  ceased  to  be  matter  of  contest,  though  the 
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ouses  were  severally  removed  to  the  supreme  court  and  opinions 
delivered — why  not  reported,  I  cannot  tell.  After  many  trials  and 
contests,  on  every  pretext,  it  was  tried  before  Judge  Reed,  holding  a 
special  court  and  writ  of  error.  This  is  reported  in  12  Serg.  $? 
Rawle  140.  There  is  nothing  appearing  about  an  objection  to  Hol- 
liday's  warrant  and  surveys  in  that  case.  I  admit  a  difference  be- 
tween the  authority  of  the  officers  of  the  land  office  before  and 
since  the  revolution;  before  they  were  the  agents  of  the  proprietors; 
and  the  mode  and  time  of  granting  land  varies  so  often  and  so  sud- 
denly, as  to  make  it  difficult  to  ascertain  whether  a  particular  varia- 
tion was  fraud,  or  accident,  or  design.  The  proprietor,  or  his  sub- 
sequent officers,  might,  and  often  did,  ratify  what  to  us  appears  ir- 
regular, and  where  they  have  done  so,  in  one  instance,  courts  have 
done  so  in  similar  cases,  and  I  have  some  reason  to  believe  that  in 
every  case  of  those  warrants  issued  from  1754  to  1764,  without  pay- 
ment of  purchase-money,  the  lands  have  been  patented  and  the  title 
is  now  at  rest.  But  since  1781,  the  power  of  granting  warrants, 
and  the  terms,  are  prescribed  by  positive  law,  and  though  the  land 
officers  are  agents  of  the  state,  a  title  contrary  to  positive  legislative 
enactments  would  not  be  ratified  by  their  previous  or  subsequent 
approbation.  Though,  perhaps,  lapse  of  time  would,  especially  if 
accompanied  by  descents  or  sales,  make  even  such  valid. 

It  is,  however,  one  thing  to  show  that  no  warrant  ever  issued,  and 
another  and  very  different,  to  show  that  none  can  now  be  found  in 
the  surveyor-general's  office.  A  case  of  the  first  kind  I  have  not 
heard  of  under  the  state.  It  has  often  occurred  that  none  can  be 
found,  and  when  we  consider,  for  instance,  that  Northumberland 
county  extended  north  to  the  state  line  and  west  to  the  Alleghany 
river;  that  Lycoming  was  taken  off,  and  the  papers  divided  to  it; 
then  Centre,  and  Bradford,  and  Tioga,  and  M'Kean,  and  Potter,  and 
Jefferson,  and  Armstrong,  and  Clearfield,  and  a  division  of  the  pa- 
pers, on  each  division  of  a  county;  when  we  consider  how  often  all 
the  papers  have  been  removed  from  house  to  house;  how  very  often 
each  bundle  has  been  opened  and  a  paper  taken  out  to  be  copied,  and 
the  possibility,  that  in  returning  it,  it  may  be  put  into  the  wrong 
bundle,  it  is  to  be  wondered  at,  not  that  some  are  displaced  and  thus, 
for  a  time,  lost,  but  that  this  has  not  occurred  more  frequently.  If 
an  application  has  been  made,  the  money  paid,  an  entry  of  a  war- 
rant in  the  proper  book,  a  return  of  survey  stating  that  it  was  made 
in  pursuance  of  a  warrant,  the  title  is  good  though  no  warrant  can  be 
found,  much  more  if  a  patent  has  issued. 

A  much  contested  matter,  in  this  case,  arose  on  the  point  whether 
the  surveys  of  the  parties  were  made  by  the  surveyor  of  the  district, 
each  alleging  his  own  were  made  by  the  proper  officer,  and  that  the 
surveys  of  the  opposite  party  were  surveyed  out  of  the  district  of 
the  officer  who  made  the  surveys.  The  act  of  1781,  before  cited, 
says,  the  surveyor-general  shall  appoint  a  deputy-surveyor  in  any 
county,  who  shall  have  power  to  make  and  return  surveys,  only  io 
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the  county  for  which  such  deputy  shall  be  appointed.  In  point  of 
fact,  more  than  one  deputy-surveyor  for  each  county  has  been  ap- 
pointed, and  this  was  necessary  when  all  the  land  on  the  west  of  the 
Susquehanna  and  on  its  branches,  was  embraced  in  six  or  seven 
counties.  The  division  lines  of  these  districts  were  a  stream  of 
water,  the  lines  of  townships,  or  a  line  to  run  a  certain  specified 
course,  and  the  townships  were  often  unmarked  until  all  the  vacant 
land  was  surveyed;  and  where  two  districts  were  divided  by  a  line 
of  a  certain  course,  e.  g.  a  north  and  south  line,  I  do  not  know  a  sin- 
gle instance  in  which  it  was  run  and  marked,  except  within  the  last 
purchase  of  1784.  In  that  part  of  the  state  the  first  duty  of  a  de- 
puty surveyor  was  to  run  and  mark  the  lines  of  his  district,  and  by 
the  fifteenth  section  of  the  act  of  the  8th  of  April  1785,  every  sur- 
vey made  by  any  deputy-surveyor  out  of  his  proper  district,  shall 
be  void  and  of  no  effect.  It  was,  however,  decided  as  early  as 
1793,  Wright  v.  Wells,  1  Yeates  286,  by  M'Kean  and  Yeates,  that 
this  law  of  1785  related  solely  to  lands  within  the  purchase  of 
1784,  and,  in  that  case,  the  plaintiff  recovered  on  a  survey  and  re- 
turn alleged  to  be  made  by  a  deputy-surveyor  out  of  his  proper  dis- 
trict. The  land  had  been  patented  on  that  survey.  This  decision 
has  been  recognised  by  the  supreme  court;  see  Harris  and  Marks, 
2  Serg.  4-  Rawle  560;  Creek  v.  Moore,  7  Serg.  fy  Rawle  331.' 
The  point  has  occurred  in  many  other  cases,  and  surveys  made  and 
returned  by  persons,  who  never  had  commissions  as  deputy  survey- 
ors, have  been  received  in  evidence;  see  Shields  and  Buchanan,  2 
Yeates  219;  Funston  and  M'Mahon,  Ibid.  245.  I  should  suppose 
this  was  on  the  idea  that  the  surveyor-general  had  given  a  special 
deputation  which  was  lost,  and  that  his  receiving  the  return  was 
evidence  that  he  had  given  such  special  deputation.  To  make  a 
warrant  and  survey  void  by  reason  that  the  deputy  has  gone  out  of 
his  district,  the  proof  that  the  survey  is  out  of  his  district  must  be 
clear.  This  is  easy  in  the  latest  purchase  where  the  lines  were  run 
and  marked,  but  difficult  in  other  parts  of  the  state,  and  in  some 
cases  it  is  not  possible  to  say  where  the  line  would  have  run.  In 
this  case,  parol  evidence,  and  assessment  lists,  and  collector's  re- 
ceipts, were  given  in  evidence  to  show  that  at  one  time  the  lands  in 
question  were  considered  to  lie  in  the  townships  included  in  Wied- 
man's  district;  on  the  other  hand  the  defendants  produced  the  re- 
cords of  the  court  by  which  these  townships  were  laid  off,  and  by 
these  it  would  seem  the  lands  in  question  lay  in  Galbraith's  district; 
but  it  does  not  appear  to  this  court  necessary  to  decide  whether  they 
were  in  the  one  or  in  the  other;  for  where  the  lines  of  a  district 
were  not  run  when  the  survey  was  made,  and  by  general  reputation 
certain  lands  are  in  the  district,  a  survey  made  and  returned  would 
hardly  be  considered  void  out  of  the  purchase  of  1784,  though  at 
the  end  of  forty  years  some  careful  measurer  should  find  there  was 
a  mistake  as  to  where  the  line  should  have  been  run.  So  if  a  survey 
is  made  under  such  circumstances,  and  neglected  more  than  thirty 
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years,  and  it  turns  out  that  a  prior  survey  was  made  on  the  same 
ground  on  a  prior  warrant,  and  this  is  returned  to  the  surveyor- 
general's  office,  and  patented,  and  mortgaged,  and  sold,  on  the  mort- 
gages publicly,  and  since  several  times  sold  and  paid  for,  it  will  not 
do  to  take  away  this  title  by  reputation  of  where  a  line  ought  to 
have  been.  The  fifth  section  of  the  act  of  the  5th  of  April  1782 
says,  it  shall  be  lawful  for  the  surveyor-general  to  receive  returns 
of  surveys  made  regularly  and  faithfully,  from  late  deputy  survey- 
ors, their  heirs  and  legal  representatives,  for  such  further  period  as 
to  him  shall  appear  just  and  reasonable. 

And  the  act  of  the  4th  of  September  1793  says,  all  returns  of 
surveys  which  have  been  actually  executed  since  the  4th  of  July 
1776,  by  deputy-surveyors,  while  they  acted  under  legal  appoint- 
ments, shall  be  received  into  the  land  office,  although  the  said  depu- 
ties may  happen  not  to  be  in  office  at  the  time  of  such  return. 
These  acts,  though  relating  to  former  surveys,  may  be  considered  as 
indicative  of  legislative  opinion.  1  admit  that  we  find  the  expres- 
sions, in  some  cases,  "  if  the  owner  has  paid  his  money  to  the  deputy- 
surveyor,  he  shall  not  be  prejudiced  by  the  neglect  of  the  officer,  to 
make  the  return."  This  may  be  true  for  a  short  time  after  a  survey; 
it  was  going  far  enough  to  say  so  in  suits  brought  in  1800,  but  it 
would  be  a  misapplication  of  the  rule  to  apply  it  to  cases  brought 
more  than  thirty  years  after  the  survey  made.  The  office  of  sur- 
veyor-general is  that  to  which  all  are  bound  to  look,  and  do  look,  to 
ascertain  if  surveys  are  returned;  and  if  a  title  appears  regular  there, 
and  has  appeared  so  more  than  twenty-one  years,  it  ought  not  to  be 
disturbed,  especially  in  the  hands  of  a  purchaser,  by  ransacking  the 
deeds  of  men,  however  respectable,  who  have  not  held  the  office  of 
deputy-surveyor  for  more  than  a  quarter  of  a  century.  The  opinion 
of  this  court  on  this  subject  has  been  expressed  in  Mifflin  v.  Cham- 
bers, 1  Penns.  Rep.  74;  Star  and  Bradford,  2  Ibid.  395,  and  many 
other  cases  cited. 

The  act  of  the  3d  of  April  1792  has  also,  in  section  sixth,  the  pro- 
vision, that  a  survey  made  by  a  deputy-surveyor  out  of  his  proper 
district  shall  be  void  and  of  no  effect ;  but  it  has  always  been  under- 
stood and  adjudged,  that  that  act,  from  section  three  to  section  ten, 
both  included,  relates  solely  to  lands  north  and  west  of  Ohio  and 
Alleghany  rivers.  The  provision  in  section  four,  that  each  deputy- 
surveyor  shall  keep  a  book  and  enter  all  warrants  which  come  to 
his  hands,  and  the  name,  dates  and  quantity,  &c.,  has  never  been 
considered  as  applying  to  a  deputy-surveyor  in  any  of  the  purchases 
prior  to  that  of  1784 ;  and  if  Mr  Weidman  kept  such  a  book  I  have 
not  heard  of  any  other  deputy-surveyor  out  of  that  purchase  who  did 
so.  If  he  did  so,  he  was  manifestly  neglectful  of  his  duty  in  not  re- 
turning it  as  an  official  document  to  his  successor.  To  the  surveyor- 
general's  office,  or  to  that  of  the  deputy-surveyor,  persons  are  accus- 
tomed to  look  for  information  as  to  surveys.  We  have  had  this 
matter  before  us  more  than  once ;  and  I  would  say  that  where  a 
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title  appears  in  the  office  of  a  surveyor-general  fair  and  regular  for 
twenty-one  years,  it  should  not  be  affected  by  field  notes  or  drafts, 
whether  found  in  the  office  of  the  deputy-surveyor  or  not ;  unless 
on  a  clear  case  of  fraud,  and  where  there  was  no  change  of  parties 
by  descent  or  sale.  This  by  plain  analogy  to  the  statute  of  limita- 
tions as  to  lands.  And  where  there  has  been  a  bona  Jide  sale  to 
an  innocent  purchaser,  I  would  designate  a  much  shorter  period. 
Where  a  survey  has  been  made  and  not  returned,  and  no  adverse 
claim,  it  may  be  returned  yet,  and  give  the  title  as  against  the  state 
and  all  subsequent  claimants.  So,  if  the  owner  of  a  title  has  taken 
and  kept  actual  possession,  the  survey  may  be  returned  and  the  title 
be  good;  but,  I  repeat,  I  would  not  hold  an  unreturned  survey  of 
any  validity  against  an  adverse  warrant  survey  and  return  of  more 
than  twenty -one  years  standing,  or  against  an  actual  settler  of  twenty- 
one  years.  It  has,  I  admit,  been  in  former  times  usual  to  give  in 
evidence  in  ejectment,  much  of  which  turns  out  to  be  of  no  avail; 
and  where  a  plaintiff  is  endeavouring  to  make  out  a  title,  all  acts 
done  by  the  proper  officers  respecting  or  affecting  such  title  must  go 
in  evidence  ;  but  when  the  plaintiff  has  shown  a  regular  office  title 
of  twenty-one  years,  it  must  be  a  case  attended  by  uncommon  cir- 
cumstances which  will  justify  admitting  drafts  of  unreturned  surveys 
to  affect  such  title;  and  where  a  plaintiff  has  given  such  unreturned 
drafts  in  evidence,  and  the  defendant  shows  a  title  founded  on  a  war- 
rant and  survey,  returned  more  than  twenty-one  years  before  suit 
brought,  the  court  ought  to  tell  the  jury  that  the  plaintiff  must  fail. 
Titles  must,  at  some  time,  be  settled;  purchasers  must,  at  some  time, 
be  safe.  It  has  been  often  said,  and  truly  said,  that  it  must  be  left 
to  a  jury  to  decide  whether  the  delay  of  a  party  in  perfecting  his 
title  was  reasonable  or  otherwise  ;  but,  I  apprehend,  this  is  correct 
only  where  the  negligence  is  for  a  period  short  of  twenty-one  years ; 
and  there  are  not  wanting  cases  from  Lowing  v.  Gibson,  2  Yeates 
81,  to  the  present  time,  in  which  the  court  felt  bound  to  say  the  ne- 
glect was  so  great  that  a  plaintiff  was  barred.  In  Duncan  v.  Curry, 
3  Binn.  14,  Brackenridge,  J.  says  it  will  not  do  for  a  party  to  say  he 
did  not  know  of  the  return  of  an  adverse  warrant.  What  is  done  by 
public  officers,  and  recorded  in  a  public  office  appointed  for  that 
purpose,  must  be  considered  as  known  to  all  persons.  It  is  what  the 
law  calls  constructive  notice,  and  binds  equally  with  actual;  and  in 
page  twenty-one,  Yeates,  J.  says,  "  instances  may  occur  of  such  aban- 
donment, wherein  the  court  may  feel  no  difficulty  in  stating  to  the 
jury  that  the  gross  delay  and  laches  of  a  part)  are  conclusive  against 
him." 

In  this  case  the  defendants  have  the  first  warrants,  the  first  survey 
and  the  same  neglect  in  procuring  the  return,  yet  returned  in  1806. 
Plaintiffs  did  not  pay  the  surveying  fees  until  1809,  nor  procure  the 
return  of  survey  to  be  filed  until  1830.  In  the  mean  time  the  title 
of  the  defendants  had  passed  through  several  purchasers  and  been  pa- 


324  SUPREME  COURT  [Harrisburg 

[Goddard  v.  Gloninger.] 

tented.     The  delay  of  the  plaintiffs  was  unreasonable,  and  so  the 
court  ought  to  have  told  the  jury;  and  that  he  could  not  recover. 

And  here  this  opinion  might  close,  but  some  bills  of  exceptions 
may  be  noticed.  I  have  shown  that  our  acts  of  assembly  direct  the 
business  to  be  done  according  to  the  usages  of  the  land  office.  This 
relates  to  the  routine  and  forms  of  the  proceedings,  not  to  the  essen- 
tials of  a  title  as  prescribed  by  express  law.  And  where  the  manner 
and  form  of  the  proceedings  is  objected  to,  there  is  no  other  way  of 
deciding  on  it  than  by  the  evidence  of  those  who  know  the  usual 
forms.  The  testimony  of  Mr  Leech  as  to  those  matters,  and  of  Mr 
Washman  as  to  another  matter  of  practice  or  usage  ought  to  have 
been  received,  and  the  court  ought  to  have  directed  the  jury  as  to  the 
effect  of  such  usage. 

The  offer  of  the  minutes  and  order  of  the  board  of  property,  on 
the  4th  of  February  1829,  which  appear  crossed  on  the  minute 
book,  and  the  testimony  of  Mr  Grain  and  Leech  respecting  those 
proceedings  are  so  immaterial  that  it  is  scarcely  worth  the  time  to 
notice  them.  It  would  have  made  no  difference  whether  plaintiffs 
procured  their  surveys  to  have  been  returned  at  the  end  of  thirty- 
three  or  thirty-four  years.  The  one  and  the  other  was  too  great  a 
delay  ;  but  we  have  been  accustomed  to  receive  all  orders  of  that 
board  respecting  titles  contested  in  court.  The  order  itself  states 
that  it  was  made  on  the  statement  (not  on  the  oath)  of  a  third  person. 
The  reason  given  why  the  returns  were  not  accepted  was  a  very 
strange  one,  for  returns  were  uniformly  accepted  and  filed,  though 
the  deputy-surveyor  had  not  paid  to  the  surveyor-general  the  fee 
due  him  on  each  return.  The  fact  that  this  order  was  not  sent  to  the 
surveyor-general's  office,  and  that  two  crosses  were  drawn  over  it 
in  the  minute  book  of  the  board,  were  matters  which  could  be  only 
explained  by  parol ;  and  any  person  who  could  give  any  account  of 
this  strange  proceeding  ought  to  have  been  heard.  It  might  have 
been  well  to  send  for  Mr  Dickinson,  secretary  of  the  land-office  in 
1829,  but  the  other  competent  witnesses  might  tell  what  they  knew. 

After  the  defendants  had  given  in  evidence  the  warrants,  surveys 
and  returns  of  the  separate  tracts  in  dispute,  the  general  draft  of  the 
whole  of  defendant's  seventy-four  tracts,  brought  from  the  office  of 
the  present  deputy-surveyor,  and  admitted  to  be  an  office  paper  in  the 
hand  writing  of  Bartram  Galbraith,  the  deputy-surveyor  who  exe- 
cuted defendant's  warrants  was  evidence  to  show  the  location  by 
title  had  been  shown.  It  was  rejected,  I  have  no  doubt,  as  useless, 
and  because  the  court  were  wearied  with  offers  and  exceptions  on 
minor  points. 

The  answers  to  the  fifth  and  sixth  points  proposed  to  the  court 
are  alleged  as  errors.  The  judge  below  seems  to  have  laid  more 
stress  on  the  dispute,  in  whose  district  the  land  lay,  than  in  this 
case  it  deserved.  I  have  remarked  on  this  already ;  and  on  the 
sixth  point,  although  strongly  inclining  against  the  plaintiff  on  ac- 
count of  his  delay  and  negligence,  he  did  not,  as  this  court  think  he 
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ought  to  have  done,  tell  the  jury  the  plaintiff's  title  was  totally  lost 
and  destroyed  by  negligence  greater  than  is  recollected  to  have  oc- 
curred in  any  reported  case.  And  the  answer  to  the  tenth  point 
seems  to  have  again  submitted  the  effect  of  this  negligence  to  the 
jury.  The  case  required  an  expression  of  the  opinion  of  the  court 
on  this  point. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Doebler  against  Snavely, 

Upon  the  settlement  of  a  joint  administration  account  by  two  executors,  and  the  sub- 
sequent death  of  one  of  them,  an  action  may  be  maintained  against  the  personal  re- 
presentative of  the  deceased  executor,  to  recover  a  legacy  under  the  will  of  his  testator, 
upon  the  allegation  and  proof,  that  funds  for  the  payment  of  the  legacy,  came  to  the 
hands  of  such  deceased  executor  separately. 

In  an  action  against  the  personal  representative  of  a  deceased  co-executor  to  recover  a 
legacy,  upon  the  allegation  that  the  funds  for  its  payment  came  to  the  hands  of  such 
deceased  co-executor,  the  surviving  executor  is  not  a  competent  witness  for  the  plaintiff. 

An  action  for  a  legacy  is  not  embraced  by  the  statement  law,  and  a  declaration  must 
be  filed. 

The  statute  of  limitations  is  not  applicable  to  an  action  brought  to  recover  a  legacy. 

ERROR  to  the  common  pleas  of  Lebanon  county. 

This  was  an  action  on  the  case  by  Christian  Snavely  and  Eliza- 
beth his  wife  against  Henry  Bower,  administrator  of  Henry  Doeb- 
ler, in  which  the  plaintiff  filed  the  following  statement. 

uThe  plaintiffs,  by  their  attorney,  Jacob  B.  Weidman,  state  that 
the  demand  for  which  this  suit  is  brought,  is  founded  upon  the  pro- 
mises and  assumptions  of -the  defendant,  Henr}^  Doebler,  one  of  the 
executors  of  the  said  Anthony  Doebler,  deceased,  as  follows: — The 
said  Anthony  Doebler  having  made  his  last  will  and  testament,  dated 
the  20th  day  of  July,  A.  D.  1811,  died  on  or  before  the  21st  of 
March,  A.  D.  1814,  and  appointed  the  said  Henry  Doebler  one  of 
his  executors  ;  and  in  and  by  his  said  last  will  and  testament  did  give 
and  bequeath  as  follows,  to  wit:  '  Item,  it  is  my  will  after  all  my 
debts  and  funeral  expenses  paid,  and  all  charges  touching  the  settle- 
ment of  my  estate,  that  the  whole  of  my  real  and  personal  estate,  or 
the  product  thereof,  shall  be  equally  divided  to  and  among  all  my 
children,  to  wit,  Abraham,  David,  Henry,  Barbara,  Elizabeth  and 
Catharine.'  'Imprimis,  it  is  my  will  that  after  my  just  debts  and 
funeral  expenses  paid,  my  hereinafter  named  executors  shall  put  out 
to  interest,  with  good  security,  the  sum  of  500  pounds,  lawful 
money  of  Pennsylvania,  for  the  use  and  behoof  of  my  dear  wife 
Magdalena,  of  which  interest  shall  be  regularly  paid  her  yearly,  and 
every  year,  so  long  as  she  lives;  and  after  her  decease  the  said  prin- 
cipal sum  of  500  pounds  shall  be  equally  divided  among  all  my 
v. — 2  D 
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children.'  That  Henry  Doebler  and  Abraham  Doebler,  his  execu- 
tors, settled  their  administration  account,  which  was  confirmed  by 
the  orphans'  court  of  Lebanon  county,  on  the  4th  day  of  December, 
A.  D.  1815;  by  which  they  acknowledged  a  balance  in  their  hands, 
after  all  the  debts  and  specific  legacies  were  fully  paid  off  and  satis- 
fied, of  6487  dollars  and  36  cents  to  be  divided  among  the  residuary 
legatees,  six  in  number.  That  the  said  Magdalena,  widow  of  the 
testator,  died  on  the  15th  day  of  March,  A.  D.,  1817;  and  that  the 
said  sum  of  500  pounds  remained  also  in  the  hands  of  the  said  ex- 
ecutors, to  be  divided  among  the  said  six  residuary  legatees.  That 
the  share  of  the  said  Elizabeth,  wile  of  the  plaintiff,  remained  in 
the  hands  of  the  said  Henry  Doebler,  who  being  so  in  debt,  on  the 
first  day  of  January,  A.  D.  1831,  in  his  life  time,  promised  to  pay 
the  same  to  the  said  Christian  Saavely.  That  the  said  Henry 
Doebler  died  intestate,  and  that  letters  of  administration  were  in  due 
form  of  law  granted  unto  the  said  John  Batdorff  and  Henry  Bower, 
of  all  and  singular  the  goods  and  chattels  of  the  said  Henry  Doebler, 
deceased. 

One-sixth  of  the  said  balance  is,  $  1081   22 

Interest  from  the  4th  of  December  1815,  to  the 

30th  of  March  1835,         ...  -  1093  40 


$2174  62 
Deduct  advancement,  -  -  134  42 


$2040  20 
Plaintiff's  share  in  the  500  pounds — 

one-sixth,  equal  to  -      $  222  22 

Interest  from  the  1st  of  April,  1  ?17,  to 

the  20th  of  March  1835,  239  94 

462    16 


$2502   36 
Deduct  cash  paid  on  account,  30th  of 

May  1815,  $506  67 

Interest  from  the  30th  of  May  1815,  to 

the  20th  of  March  1835,  586  20 

1092  87 


$1409  49 

Which  said  sum  1  verily  believe  due  by  the  defendants  to  the 
plaintiffs;  and  to  recover  which  said  sum  of  1409  dollars  and  49 
cents,  together  with  the  interest  thereon  until  paid,  this  suit  is 
brought" 

The  plaintiff  offered  Abraham  Doebler,  the  surviving  executor 
of  Anthony  Doebler,  as  a  witness.  Tbe  defendant  objected  on  the 
ground  that  he  was  incompetent,  because  interested,  but  the  court 
overruled  the  objection,  and  the  defendant  excepted. 
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The  court  below  thus  stated  the  objections  made  by  the  defendant 
to  the  plaintiffs'  recovery,  and  their  answers  to  them. 

"  This  is  a  suit  for  a  legacy.  Anthony  Doebler,  father  of  Elizabeth, 
one  of  the  plaintiffs,  died  in  1814,  in  the  winter  of  that  year.  By 
his  will,  which  was  proved  on  the  14th  of  March  1814,  after  direct- 
ing the  payment  of  his  debts  and  some  specific  bequests,  he  directed 
that  the  residue  of  his  estate  should  be  equally  divided  among  his 
six  children,  of  whom  Elizabeth,  the  plaintiff,  is  one,  and  appointed 
Abraham  Doebler  and  Henry  Doebler,  two  of  his  sons,  executors. 
The  executors  filed  an  account,  which  was  confirmed  by  the  orphans' 
court,  in  December  1815,  by  which  they  acknowledge  a  balance  in 
their  hands,  to  be  distributed  agreeably  to  the  will,  of  6487  dollars 
and  26  cents.  On  the  30th  of  May  1815,  Henry  Doebler  paid 
Christian  Snavely,  506  dollars  and  67  cents,  in  part  of  his  wife's 
legacy.  In  April  1113,  Henry  Doebler  paid  Christian  Snavely 
248  dollars  and  90  cents,  his  share  in  full  of  the  500  pounds, 
directed  by  the  will  to  be  distributed  on  the  death  of  the  testator's 
widow.  Henry  Doebler  also  paid  Christian  Snavely  his  wife's 
share  of  the  money  charged  on  the  house  and  lot  devised  to  Henry 
Doebler.  Plaintiffs  claim  the  balance  alleged  to  be  still  due  of  the 
one-sixth  of  the  6487  dollars  and  26  cents,  remaining  in  the  hands 
of  the  executors  on  confirmation  of  their  administration  account,  after 
deducting  the  payment  of  506  dollars  and  67  cents. 

"  Defendant  has  objected  that  this  action  cannot  be  sustained  against 
defendant  as  administrator  of  Henry  Doebler,  because  Abraham 
Doebler,  the  other  executor  of  Anthony  Doebler,  is  living.  In  the 
statement  filed,  it  is  averred  that  the  money  belonging  to  Elizabeth, 
one  of  the  plaintiffs,  under  her  father's  will,  remained  in  the  hands 
of  Henry  Doebler;  and  there  has  been  evidence  in  support  of  that 
allegation.  This  objection  is  not  sustained. 

"  Defendant  has  objected  that,  it  is  averred  in  the  statement,  that 
Henry  Doebler  assumed  to  pay  Christian  Snavely  alone,  and  that 
on  such  promise  the  wife  cannot  be  joined  in  an  action.  The  state- 
ment shows  distinctly  that  the  suit  is  brought  for  a  legacy  due  the 
wife.  The  cause  of  action  properly  belongs  to  her,  and  she  should 
not  be  deprived  of  her  chance  of  survivorship.  This  objection  is 
not  sustained. 

"  Defendant  has  also  objected  that  a  statement,  instead  of  a  declara- 
tion, is  filed;  but  as  the  cause  of  action  is  sufficiently  set  forth,  and 
defendant  has  thought  proper  to  take  issue  on  the  facts  set  forth,  this 
objection  is  not  sustained. 

"Defendant  has  pleaded  that  he  did  not  assume  to  pay  plaintiffs 
within  six  years  next  before  the  commencement  of  this  suit,  and 
plaintiffs  have  replied  that  he  did  assume  within  six  years.  On  this 
issue,  it  would  be  necessary  that  plaintiffs  should  prove  a  promise 
within  six  years  from  commencement  of  suit;  but  in  the  opinion  of 
the  court,  the  statute  of  limitations  does  not  embrace  this  case,  whicl" 
is  an  action  for  a  legacy.  The  amount  due  is  ascertained  by  the  set 
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tlement  in  the  orphans'  court,  but  the  will  is  the  foundation  of  the 
suit.  It  is,  therefore,  not  a  sufficient  answer  to  the  plaintiffs'  de- 
mand, that  defendant  did  not  assume  to  pay  it  within  six  years.  The 
statute  of  limitations  is  not  applicable  to  it. 

"You  will,  therefore,  decide,  from  all  the  circumstances  given  in 
evidence,  taken  in  connection  with  the  lapse  of  time,  the  situation, 
conduct  and  declarations  of  the  parties,  whether  this  claim  has  or 
has  not  been  paid.  If  you  think  a  presumption  of  payment  fairly 
arises,  you  should  find  a  verdict  for  defendant.  If  you  think  such 
presumption  of  payment  is  not  warranted  by  the  evidence,  you 
should  find  for  the  plaintiffs  the  balance  that  appears  to  be  due." 

The  errors  assigned  were  to  the  admission  of  the  surviving  ex- 
ecutor as  a  witness,  and  to  the  several  answers  of  the  court  to  the 
defendant's  points,  which  were  argued  by, 

Pearson,  for  the  plaintiff  in  error. 
Weidman,  for  the  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — This  is  a  suit  to  recover  a  legacy  given  by  the  will 
of  Anthony  Doebler  to  his  daughter  Elizabeth,  who  intermarried 
with  Christian  Snavely.  The  suit  is  brought  in  the  name  of  the 
husband  and  wife,  against  the  administrator  of  Henry  Doebler,  who 
was  one  of  the  executors  of  Anthony  Doebler,  the  testator.  The 
executors  settled  a  joint  account,  and  acknowledged  a  balance  in  their 
hands  due  to  the  heirs.  On  this  settlement,  the  executors  areprima 
facie  jointly  liable,  and  should  have  been  jointly  sued;  for,  if  there 
be  several  executors,  they  should  all  be  sued,  if  alive,  and  the  sur- 
vivor, if  one  be  dead,  in  case  they  have  all  administered,  or  the  de- 
fendant may  plead  the  non-joinder  in  abatement.  1  Chit.  PL  38. 
But  in  this  action,  the  plaintiff'  alleges  that  the  deceased  executor 
received  all  the  money  which  was  set  apart  for  the  legatees,  and  that 
on  this  account,  he,  in  his  life  time,  and  his  personal  representatives, 
became  liable  in  this  form  of  action.  However  the  law  may  be,  as 
respects  creditors,  it  is  well  settled  that  the  actual  receiver  is  only 
liable  to  legatees.  I  cannot,  therefore,  perceive  the  necessity  of 
joining  the  other  executor  in  the  suit,  or  any  difficulty  in  sustaining 
an  action  against  the  representatives  6f  the  deceased  executor.  Salk. 
318.  But,  as  in  such  an  action  the  actual  receipt  of  the  money 
must  be  proved,  is  the  surviving  executor  a  competent  witness  for 
that  purpose?  A  recovery  and  satisfaction  in  this  suit  would  shield 
the  witness  from  any  claim  by  the  legatees.  But,  it  is  said,  he  would 
be  liable  for  contribution,  that  he  is  equally  interested,  and  there- 
fore competent.  But  it  is  not  clearly  perceived  that  he  would  be 
liable  to  a  suit  for  contribution,  for  the  foundation  of  such  an  action 
would  be  the  record  of  this  recovery;  for  here  the  right  of  recovery 
is  placed  only  on  the  ground  that  Henry  Doebler  was  the  actual  re- 
ceiver of  the  money  appropriated  to  the  payment  of  the  legatees. 
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He  would  be  estopped  to  gainsay  the  record  which  was  the  founda- 
tion of  this  suit.  In  Weckerly  v.  The  Lutheran  Congregation,  3 
Rawle  180,  it  is  held,  that  whenever  a  plaintiff  introduces  and 
makes  the  record  of  the  action,  and  a  recovery  therein  against  him- 
self, the  foundation  of  his  suit  or  the  basis  of  his  claim,  in  an  action 
brought  by  him,  afterwards,  against  a  third  person,  he  is  not  at 
liberty  to  deny  the  principle,  upon  which  it  appears,  from  the  face 
of  the  record  itself,  that  the  action  was  decided,  and  the  recovery 
had  against  him,  as  in  other  records,  to  prove  that  the  recovery  was 
wrong.  Now  the  only  principle  upon  which  the  plaintiff  can  recover, 
is,  by  showing  that  the  money  was  received  by  Henry  Doebler,  and 
not  by  the  witness,  and  in  a  suit  brought  on  the  record  he  would  be 
estopped  to  deny  that  principle  upon  which  the  recovery  was  had 
against  him.  It  follows  from  this  that  the  witness  has  such  an 
interest  as  renders  him  incompetent  to  testify. 

The  observations  already  made  dispose  of  the  whole  cause,  for  on 
another  trial  the  plaintiff  may  file  a  declaration  instead  of  a  state- 
ment which  is  required  in  a  suit  for  a  legacy.  It  has  been  settled 
that  the  act  of  limitation  does  not  apply  to  a  suit  for  a  legacy. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Sterling  against  Brightbill. 

Upon  the  sale  of  the  real  estate  of  one  of  two  partners,  and  the  appropriation  of  the 
proceeds  to  the  payment  of  a  judgment  against  both,  a  subsequent  judgment  creditor  of 
that  partner  whose  separate  estate  was  sold,  is  not  entitled  to  be  substituted  as  plaintiff 
in  the  judgment  to  which  the  money  was  appropriated,  so  as  to  enA>le  him  to  proceed 
against  the  other  partner,  unless  it  shall  have  been  made  to  appear,  that  he  whose  sepa- 
rate property  was  sold,  was,  at  the  time,  the  creditor  partner  of  the  firm. 

ERROR  to  the  common  pleas  of  Dauphin  county. 

This  was  an  issue  directed  by  the  court,  to  try  the  right  of  the 
respective  claimants  to  the  proceeds  of  the  sale  of  the  real  estate  of 
David  Ferguson  and  John  Ritchey,  by  the  sheriff. 

The  real  estate  of  David  Ferguson  was  sold  upon  a  judgment  of 
Hummel  &  Lebkicher,  which  was  the  first  and  only  judgment  against 
Ferguson,  and  which  was  therefore  indisputably  payable.  The  con- 
test was  about  the  balance  of  the  money.  After  Hummel  &  Leb- 
kicher obtained  their  judgment,  Ferguson  sold  and  conveyed  the 
land  to  John  Elder,  after  which,  on  the  29th  of  October  1825,  the 
Harrisburg  bank  obtained  a  judgment  against  John  Ritchey  and  John 
Elder,  upon  a  note  drawn  by  Ritchey  and  endorsed  by  Elder  for 
8000  dollars.  Ritchey  and  Elder  were  partners  in  trade  at  the  time, 
and  the  debt  to  the  bank  was  a  partnership  debt.  John  Ritchey's 
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real  estate  was  also  sold  upon  the  judgment  of  the  Harrisburg  bank; 
and  that  judgment  being  the  first  lien,  the  money  was  appropriated 
to  it.  On  the  24th  of  January  1827,  Jacob  Brightbill  obtained  a 
lien  against  the  real  estate  of  John  Ritchey,  upon  a  transcript  of  his 
guardianship  account,  settled  in  the  orphans'  court;  and  upon  the 
payment  of  the  proceeds  of  his  real  estate  to  the  Harrisburg  bank, 
Brightbill  asked  to  be  substituted  as  plaintiff  in  the  bank  judgment, 
so  as  to  give  him  a  right  to  claim  on  it  from  John  Elder.  This  was 
opposed  by  others  claiming,  under  John  Elder,  the  property  upon 
which  the  bank  judgment  had  been  a  lien.  There  was  no  evidence 
given  as  to  the  state  of  the  partnership  accounts  between  Elder  and 
Ritchey;  or  which  was  creditor  of  the  other.  The  court  directed 
the  jury  that  Brightbill  was  entitled  to  be  substituted;  and  this  was 
the  error  assigned. 

M'Clure,  for  plaintiff  in  error,  cited  Miller  v.  Jacobs,  3  Watts 
477;  Goswiler's  Appeal,  3  Penns.  Rep.  200;  Greiner's  Estate,  2 
Watts  414;  1  Madd.  Chan.  203;  17  Vez.  527;  Evans  v.  Duncan, 
4  Watts  24;  1  Hen.  Eg.  320. 

Jtlricks,  contra,  cited  Torr's  Estate,  2  Rawle  252;  M'Call  v. 
Lenox,  9  Serg.  Sf  Rawle  309;  Cheesbrough  v.  Millard,  1  Johns. 
Ch.  Rep.  412;  Campbell  v.  Mesier,  4  Ibid.  335;  Dorr  v.  Shaw, 4  Ibid. 
17;  1  Star.  Eg.  588,  482;  Ramsey's  Appeal,  2  Watts  228;  Evert- 
son  v.  Booth,  19  Johns.  486;  Bank  of  Pennsylvania  v.  Winger,  1 

Rawle  302. 

i 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — If  this  were  the  ordinary  case,  where  the  first  of 
two  or  more  judgment  or  other  lien  creditors  of  the  same  person, 
having  two  funds  from  which  he  may  satisfy  his  debt,  and  the  others 
being  posterior  in  point  of  time,  having  only  one  of  the  funds  within 
their  reach,  the  court  might  interfere,  so  as  to  give  the  junior  credi- 
tors the  benefit  of  the  security  of  the  first,  upon  their  paying  him 
the  amount  thereof,  and  permit  them  to  use  it  against  that  fund,  up- 
on which  they  had  no  claim  under  their  own  securities,  for  the  pur- 
pose of  rendering  all  effective.  But  that  is  not  this  case,  it  is  of  a 
more  complex  character.  The  first  judgment  creditor  here  is  the 
creditor  of  two  persons,  who  stood  upon  the  record  as  his  joint 
debtors,  both  owning  separate  real  estates  at  the  time  of  the  rendi- 
tion of  the  judgment,  which  became  bound  by  it;  and  the  other  cre- 
ditors are,  some  of  them,  the  separate  creditors  of  one  only  of  these 
two  debtors,  and  the  rest  of  the  other.  In  the  ordinary  case  first 
mentioned,  there  being  but  one  and  the  same  debtor,  he,  of  course, 
stands  in  the  same  relative  situation  to  each  of  his  creditors;  their 
claims  are  alike  just  as  against  him,  and  it  can  make  no  difference  to 
him  how  the  funds  are  marshalled  in  their  application  to  the  pay- 
ment of  his  debts.  He  can  have  no  good  reason  to  object  to  them, 
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who  are  posterior  in  point  of  time,  being  subrogated  to  the  rights  of 
the  first  for  the  purpose  of  obtaining  payment  of  their  claims.  But 
it  is  obvious,  that  where  the  second  fund,  which  the  first  creditor 
has  for  the  payment  of  his  debt,  is  the  estate  of  a  second  person,  who 
is  not  the  debtor  of  the  one  claiming  to  be  subrogated  to  the  rights 
of  the  first  creditor,  that  this  second  person  may  have  rights  which 
would  render  it  very  unjust  and  inequitable  to  make  the  substitution. 
For  instance,  if  he  be  only  a  surety,  what  could  be  more  unjust?  A 
surety,  in  this  respect,  has  claim  to  great  favour;  and,  instead  of  al- 
lowing the  security  to  be  used  to  his  prejudice,  courts,  upon  his 
paying  the  debt,  will  permit  him  to  have  and  to  use  all  the  securi- 
ties which  the  creditor  held  against  his  principal,  for  the  purpose  of 
reimbursing  himself.  He  is  entitled  to  a  preference  as  regards  the 
right  of  subrogation;  and  against  him,  I  apprehend,  no  such  right 
can  be  given  or  exercised  in  favour  of  any  subsequent  creditor  of  his 
principal. 

The  Harrisburg  Bank  had  the  first  lien  here  under  this  judgment 
against  John  Ritchey  and  John  Elder  jointly  as  partners;  but  for  the 
debt  coming  to  Jacob  Brightbill,  in  right  of  his  wife,  who  now  claims 
to  be  subrogated  to  the  rights  of  the  bank,  John  Elder  is  in  no 
respect  liable.  It  is  the  proper  debt  of  Ritchey  alone:  and  without 
ascertaining  whether  Elder  may  not  be  a  creditor  of  the  estate  of 
Ritchey  to  an  equal  or  greater  amount  than  the  one  half  of  the  debt 
paid  the  bank  by  Ritchey's  estate,  it  is  manifest  that  great  injustice 
might  be  done  to  Elder  by  making  his  estate  liable  to  the  payment 
of  Ritchey's  debt.  The  principle  of  equity  which  the  counsel 
of  Brightbill  here  invokes, though  well  settled,  "must  be  employed," 
as  is  said  by  Mr  Justice  Sergeant,  very  correctly  in  Ziegler  v. 
Long,  2  Watts  206,  "like  all  other  rules  of  equity  to  the  attainment 
of  justice ;  it  is  not  to  be  used  to  overthrow  the  equity  of  another 
person,  and  thus  work  injustice."  Now,  it  must  be  observed,  that 
neither  Elder  nor  Ritchey's  personal  representatives  are  parties  to 
or  notified  of  this  proceeding,  though  it  may  be  said  that  Elder's 
assignee  is;  but  to  make  the  subrogation  asked  for,  would  not  only 
affect  the  rights  of  the  assignee,  but  those  likewise  of  Elder  himself. 
Neither  was  there  any  evidence  adduced,  showing  what  interest 
each  had  in  the  partnership,  whether  they  were  equal  or  not ;  or 
that  there  ever  was  a  settlement  between  them  of  their  partnership 
accounts,  in  which  it  was  found  that  they  were  even,  or  that  there 
was  no  balance  due  from  Ritchey  to  Elder.  There  being  no  evi- 
dence to  this  effect,  it  seems  to  have  been  considered  by  the  court 
below,  that  in  the  absence  of  all  such  evidence,  it  ought  to  be  in- 
tended that  their  interests  in  the  partnership  were  equal ;  and  that, 
anterior  to  the  payment  of  the  bank  debt  out  of  the  estate  of  Ritchey, 
there  was  no  indebtedness  of  the  one  to  the  other,  and  that  Elder, 
thereby,  became  debtor  to  the  estate  of  Ritchey  for  one  half  of  the 
debt  so  paid.  It  is  possible  that  the  court  may  have  been  led  into 
this  notion  from  what  Chancellor  Kent,  in  speaking  on  this  subject, 
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said  in  the  case  of  Sells  v.  The  Administrators  of  Hubbell,  2  Johns. 
Ch.  Rep.  397.  He  there  says,  "  the  estate  of  each  partner  ought  to  be 
charged  with  the  debt  in  equal  portions,  provided  their  interests  in 
the  partnership  were  equal.  This  is  the  inlendment  in  the  first 
instance;  and  it  would  be  a  tiling  almost  of  course  for  equity  to 
allow  the  representatives  of  the  deceased  partner,  who  had  to  pay 
the  whole  debt,  to  be  substituted  in  place  of  the  creditor,  in  order  to 
receive  from  the  surviving  partner,  or  his  estate,  a  moiety  of  what 
they  had  paid.  Nothing  could  stay  this  proceeding  but  the  allega- 
tion of  the  surviving  partner  that  he  was  the  creditor  partner,  and 
that  the  estate  of  the  second  partner  owed  him  a  balance,  as  much  or 
more  than  that  it  had  been  obliged  to  pay.  This  would  render  it 
requisite  to  take  and  state  an  account  between  the  partners,  before 
the  court  could  interfere  in  any  way  to  enforce  the  claim  for  con- 
tribution." But  the  chancellor  does  not  go  so  far  as  to  say,  that,  in 
the  absence  of  evidence  showing  their  respective  interest  in  the  part- 
nership, they,  are  to  be  presumed  to  be  equal;  but  would  rather 
seem  to  say  that  where  this  is  made  to  appear,  it  shall  be  intended 
in  the  first  instance  that  they  ought  to  be  charged  with  the  debt  in 
equal  portions.  This  point,  however,  was  not  before  the  chancellor 
in  such  a  way  as  to  require  a  decision  from  him  on  it;  and  it,  there- 
fore, may  be,  that,  if  it  had  been  netessary  for  him  to  have  adjudi- 
cated upon  it,  he,  upon  applying  his  mind  more  closely  to  it,  would 
have  come  to  a  different  conclusion.  For  in  a  subsequent  case  of 
Dorr  v.  Shaw,  4  Johns.  Ch.  Rep.  17,  where  a  bill  was  filed  by  a  subse- 
quent judgment  creditor  of  D.  S.  alone,  against  a  prior  judgment  cre- 
ditor of  D.  S.  and  P.  S.  jointly,  to  compel  the  defendant,  who  had 
sued  out  execution  upon  his  judgment,  and  levied  on  the  separate 
real  estate  of  D.  S.,  P.  S.  being  the  separate  owner  of  real  estate  also 
bound  by  the  judgment,  which  the  defendant  subsequently  to  his 
judgment  bought  of  P.  S.,  either  to  cease  all  proceedings  upon  his 
judgment  and  execution,  or  to  assign  the  same  to  the  plaintiff,  on 
being  paid  the  debt,  interest  and  costs.  Chancellor  Kent  dismissed 
the  bill  because  it  was  not  shown  positively  and  distinctly  that  P.  S. 
ought  to  pay  the  debt ;  yet  I  do  not  see  why  it  might  not  have  been 
said,  at  least  with  equal  propriety,  in  this  last  case,  in  the  absence  of 
proof  showing  the  contrary,  that  as  the  record  of  the  judgment 
showed  the  debt  to  be  owing  by  them  as  joint  debtors,  without  ma- 
king any  distinction  between  them,  it  was  to  be  intended  in  the  first 
instance  that  it  ought  to  be  paid  by  them  in  equal  portions.  The 
chancellor,  however,  thought  otherwise,  and  accordingly  decided, 
that  as  the  plaintiff  claimed  to  be  preferred  upon  principles  of  equity 
and  benevolence,  he  ought  to  show  clearly  and  positively  that  he  was 
entitled  to  it  upon  grounds  that  left  no  room  for  raising  objections 
against  it,  founded,  as  it  would  seem,  even  upon  conjecture.  His 
language  in  illustration  of  the  principle  which  governed  his  decision 
is  very  applicable  to  the  present  case.  He  says,  "  if  both  judgments 
had  been  against  D.  S.  only,  the  rule  that  the  prior  creditor  must  be 
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thrown  first  on  the  fund,  not  reached  by  the  second  judgment,  might 
be  applied.  But  here  we  have  no  means  of  knowing  whether  A  or 
B  ought  to  pay  the  debt;  and  it  might  be  unjust,  as  between  these 
two  original  debtors,  if  the  court  should  interfere  and  charge  the 
debt  upon  one  of  them  instead  of  the  other.  They  are  not  before 
us,  and  we  have  nothing  in  the  cause  to  guide  us  in  making  a  selec- 
tion between  them.  The  consequence  is.  that  we  cannot  interfere 
in  the  case."  He  then  refers  to  the  opinion  of  lord  Eldon  in  ex- 
parte  Kendal,  17  Ves,  520,  which  he  recites  seemingly  with  entire 
approbation,  who  says,  "  We  have  gone  this  length,  if  A  has  a  right 
to  go  upon  two  funds,  and  B  upon  one,  of  the  same  debtor,  and  the 
funds  are  the  property  of  the  same  person,  A  shall  take  payment 
from  that  fund,  to  which  he  can  resort  exclusively,  so  that  both  may 
be  paid.  But  it  was  never  said  that  if  I  have  a  demand  against  A 
and  B,  a  creditor  of  B  shall  compel  me  to  seek  payment  from  A, 
if  not  founded  in  some  equity  giving  Bfor  his  own  sake,  as  if  he  was 
a  surety,  &c.  a  right  to  compel  me  to  seek  payment  of  A.  //  must 
be  established,  that  it  is  just  and  equitable  that  «/?  ought  to  pay 
in  the  first  instance,  or  there  is  no  equity  to  compel  a  man  to  go 
against  A  who  has  resort  to  both  funds."  According  to  the  prin- 
ciples laid  down  in  these  cases,  which  certainly  commend  themselves 
strongly  to  every  discerning  mind  for  their  adaptation  to  promote  mu- 
tual justice,  it  ought  to  have  been  shown  beyond  doubt,  that  the 
estate  of  Ritchey  had  a  right  to  go  upon  the  estate  of  Elder  for  one 
half  of  the  money  paid  out  of  it  to  the  bank.  But  this  could  only 
have  been  shown  by  proving  in  the  first  place,  that  Elder  and  Ritchey 
were  equal  partners  in  their  joint  concern,  "  for  the  benefit  of  which 
the  debt  was  created."  And  then,  in  the  second  place,  that  upon  a 
final  settlement  of  their  partnership  and  other  accounts,  Elder  was 
indebted  to  Ritchey  or  his  estate:  or  that  there  was  nothing  due 
from  the  latter  to  the  former  when  the  estate  of  the  latter  paid  the 
bank  debt.  No  evidence,  however,  was  offered  as  to  either  of  these 
facts,  but  the  affirmative  would  seem  to  have  been  presumed  by  the 
court  in  both  instances.  This,  we  think,  was  not  sufficient  to  justify 
the  court  in  coming  to  the  conclusion,  that  Elder,  from  the  state  of 
the  accounts  as  betweeen  him  and  Ritchey's  estate,  was  bound  to  pay 
one  half  of  the  amount  of  the  debt  paid  to  the  bank.  That  there 
ought  to  have  been  satisfactory  and  positive  evidence  adduced,  es- 
tablishing this  latter  fact  beyond  doubt,  is  deducible  from  legal 
analogy  as  well  as  from  the  nature  of  the  thing  itself.  From  the 
principles  already  laid  down,  it  is  perfectly  certain,  that  unless 
Ritchey's  estate  had  the  right  to  claim  contribution  from  Elder,  and 
presented  itself  in  such  a  point  of  view  as  to  show  clearly  that  the 
right  existed,  Brightbill  can  have  no  claim  as  the  creditor  of  Ritchey's 
estate;  for  it  is  only  in  right  of  Ritchey  that  he  can  pretend  to  claim 
contribution.  But  the  money  paid  to  the  bank  out  of  Ritchey's 
estate  was  paid  in  discharge  of  a  partnership  debt,  owing  by  Ritchey 
and  Elder  as  such  to  the  bank,  and  without  a  previous  settlement 
v.— 2  E 
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of  the  partnership  account,  showing  that  this  bank  debt  ought  to 
have  been  paid  by  Ritchey  and  Elder  in  equal  portions;  Ritchey,  if 
he  were  living  and  had  paid  the  debt,  could  not  not  claim  to  have 
contribution  allowed  him  in  the  manner  it  was  here.  His  only  re 
medy  would  be  by  an  action  of  account  render  against  Elder ;  in 
which  all  their  partnership  accounts  would  have  to  be  brought  into 
view,  and  to  be  stated  and  settled  by  auditors  appointed  for  that 
purpose;  by  whom  each  of  the  parties  might  be  compelled  to  an- 
swer interrogatories,  upon  oath  or  affirmation,  in  regard  to  matters 
of  fact  appertaining  thereto;  and  unless  it  appeared  upon  such  set- 
tlement, taking  the  money  paid  the  bank  into  the  account,  that  Elder 
was  indebted  to  Ritchey,  the  latter  could  pretend  to  no  right  to  contri- 
bution. Again,  were  Ritchey  living,  it  cannot  be  questioned  but  a 
previous  settlement  of  their  partnership  accounts  made  in  some  way, 
either  amicably  or  otherwise,  showing  a  balance  struck  in  favour  of 
Ritchey,  and  that  Elder  was  his  debtor,  would  be  indispensably  ne- 
cessary, in  order  to  establish  that  he  was  entitled  to  contribution. 
Even  to  enable  him  to  maintain  an  action  of  assumpsit  to  recover  it, 
this  at  least  would  be  requisite.  This  is  well  settled  by  abundance 
of  authority,  which  seems  to  prove  pretty  conclusively,  that  no  in- 
tendment  or  presumption  can  or  ought  to  be  made  in  his  favour, 
from  the  mere  circumstance  of  the  money's  having  been  paid  in  dis- 
charge of  a  partnership  debt,  for  the  purpose  of  giving  him  a  right 
to  demand  contribution.  This  doctrine  has  been  established  with  a 
view  to  protect  the  partner,  against  whom  the  claim  is  made  for  con- 
tribution, from  paying,  unless  upon  the  principle  of  equalizing  their 
profit  and  loss  according  to  their  respective  interests  in  the  partner- 
ship, it  shall  appear  that  he  is  bound  to  do  so.  This  being  the  case 
as  against  Ritchey  himself  were  he  alive,  there  is  not  even  the  sha- 
dow of  reason  why  his  representatives,  or  any  one  of  his  creditors, 
should  be  placed  on  a  more  favourable  footing.  We,  therefore, 
think  that  Brightbill  did  not  show  himself  entitled  to  claim  any 
portion  of  the  money  arising  from  the  sale  of  the  land  sold  as  the 
property  of  Elder.  But  that  the  residue  of  the  money  remaining 
after  satisfying  Hummel  &  Libkecher's  judgment  against  Daniel 
Ferguson,  subject  to  the  lien  of  which  Elder  became  the  owner  of 
the  land,  must  be  appropriated  towards  paying  the  judgment  of 
Sterling  v.  Elder;  and  if  any  surplus  should  remain,  then  it  is  to  be 
paid  to  Alexander  M.  Piper,  who  purchased  the  land  of  Elder,  and 
to  whom  the  latter  assigned  it  subject  to  those  claims,  directed  to  be 
satisfied  first  out  of  the  money  arising  from  the  sheriff's  sale. 
Judgment  reversed. 
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Scott  against  Seller. 

A  sheriff  may  be  permitted  to  amend  his  return,  when  made  under  a  mistake  of  fact, 
if  the  application  be  made  within  a  reasonable  time:  but  after  action  brought  against 
him  for  an  escape,  and  issue  joined,  he  will  not  be  permitted  so  to  amend  his  re- 
turn to  a  capias  ad  satisfaciendum  as  to  relieve  himself  from  liability  to  the  plaintiff: 
particularly  when  his  reasons  for  making  the  amendment  arc  predicated  upon  facts, 
which  show,  that  at  no  time  should  he  have  been  permitted  to  make  the  amendment. 

The  attorney  at  law  of  the  plaintiff  has  full  power  to  discharge  a  defendant  from 
arrest  upon  a  capias  ad  satisfaciendum  issued  by  him,  and  the  sheriff'  is  bound  to  re- 
ceive and  obey  his  instructions. 

In  an  action  against  a  sheriff  for  an  escape,  the  defendant  in  the  writ  of  capias  ad 
satisfaciendum,  who  it  was  alleged  had  escaped,  is  a  competent  witness. 

If,  in  an  action  against  a  sheriff  for  an  escape,  he  rely  upon  the  fact,  that  the  attor- 
ney of  the  plaintiff  ordered  defendant's  discharge,  it  should  be  clearly  proved;  and  if  it 
appear  that  the  order  was  given  after  the  escape,  it  will  not  relieve  the  sheriff. 

ERROR  to  the  common  pleas  of  Dauphin  county. 

This  was  an  action  of  debt  by  Hugh  Scott  against  Jacob  Seiler, 
late  sheriff  of  Dauphin  county.  The  plaintiff,  Scott,  had  obtained 
a  judgment  against  Isaac  M'Cord,  upon  which  his  attorney  had  is- 
sued a  capias  ad  satisfaciendum  which  came  to  the  hand  of  the 
present  defendant,  as  sheriff,  and  upon  which  he  returned  cepi  cor- 
pus. The  plaintiff,  havh.g  given  in  evidence  the  record  of  this 
judgment,  and  the  proceedings  upon  it,  gave  the  following  evi- 
dence: 

William  M'Clure,  Esq.,  sworn  as  a  witness,  testified  as  follows: 

Sometime  in  September  or  October  1833,  the  defendant  in  this 
suit,  and  Isaac  M'Cord,  came  to  my  office;  it  was  in  the  evening; 
M'Cord  came  to  me  to  see  how  he  would  get  out  of  the  arrest  of 
Sheriff  Seiler,  who  had  him  under  arrest  on  a  capias  ad  satisfaci- 
endum, on  the  suit  of  Hugh  Scott.  I  think  it  was  under  this  capias 
ad  satisfaciendum  that  has  been  shown.  They  talked  of  getting 
an  insolvent  bond,  with  Andrew  Keefer  as  bail;  think  Seiler  was  fill- 
ing the  bond  himself.  M'Cord  appeared  extremely  unwilling  to  make 
an  application  for  the  benefit  of  insolvent  laws;  1  advised  him  to  see 
Mr  Rawn,  who  I  understood  from  him  was  the  attorney  of  the  plain- 
tiff, or  to  write  to  the  plaintiff  himself.  Seiler  was  extremely 
anxious  to  get  M'Cord  to  fix  or  arrange  the  matter — they  left  my 
office  together,  or  about  the  same  time. 

Cross  examined.  M'Cord  then  lived,  and  now  lives  with  his  fa- 
ther-in-law, Peter  Brua,  in  Harrisburg.  He  was  often  absent  from 
town,  leaving  his  family  here.  I  was  his  counsel  in  the  case  of  Scott 
v.  M'Cord;  think  the  sheriff  went  out  of  my  office  leaving  Mr 
M'Cord  there,  before  they  both  went  away — it  was  after  candle- 
light in  the  evening.  I  think  Mr  Seiler  filled  the  insolvent  bond  at 
my  table — I  do  not  remember  that  the  bond  was  executed;  I  do  not 
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know  Hugh  Scott;  think  1  had  no  conversation  with  M'Cord  after 
that;  he  was  at  large,  he  was  in  good  health. 

C.  C.  Rawn,  Esq.,  affirmed.  After  the  return  day  of  this  capias 
ad  satisfaciendum,  I  came  to  Sheriff  Seiler,  and  I  spoke  to  him 
respecting  the  return  on  the  back  of  the  said  writ,  expressing  my 
astonishment  at  it.  He  told  me  the  return  made  on  the  writ  was  in 
pursuance  of  what  Mr  Wise  told  him,  were  the  facts  in  relation  to 
it.  Seiler  said  he  would  go  and  see  Mr  Wise  about  it — he  went  out 
and  returned  and  told  me  Wise  was  not  in  town,  having  gone  to 
Millersburg,  but  that  he  would  speak  to  him  about  it  when  he  re- 
turned. John  Wise  was  in  the  jail  where  the  sheriff  resided,  and  kept 
his  office,  and  had  been  in  the  practice  of  executing  writs  for  the 
sheriff  repeatedly.  On  the  25th  of  September  1833,  I  issued  this 
fieri  facias  with  clause  of  capias  ad  satisfaciendum,  as  attorney 
for  the  plaintiff.  I  put  it  into  the  hands  of  John  Wise,  and  charged 
him  to  be  particular  in  executing  said  writ.  This  was  after  dinner, 
about  four  or  five  o'clock;  about  seven  o'clock  the  same  evening, 
John  Wise  came  to  my  residence,  nearly  opposite  to  M'Cord's  resi- 
dence in  this  town,  and  told  me  at  my  door  that  he  had  arrested 
M'Cord  on  the  writ  I  had  given  him  and  that  he  had  just  taken  him 
up  to  the  sheriff's  office,  and  that  he  was  then  at  the  sheriff's  office 
at  the  jail;  I  expressed  my  satisfaction  that  he  had  executed  the  writ. 
He  then  spoke  of  something  else.  The  next  morning  I  saw 
M'Cord  on  the  pavement  in  Market  street,  near  the  corner  of  Third 
street,  in  this  town,  near  Mr  Krause's  door — no  one  near  him,  ex- 
cept, I  think,  Mr  Krause,  who  was  at  his  own  door — breadth  of 
the  pavement  from  him.  This  was  on  the  morning  of  the  26th  of 
September  1833;  on  that  same  morning  about  half  past  eight  o'clock, 
John  Wise  came  into  the  prothonotary's  office,  where  I  was  sitting 
reading  a  newspaper.  He  said  nothing  to  any  one,  but  looked  into 
the  box,  turned  round  and  went  out.  1  followed  him  and  called 
him;  he  stopped  on  the  pavement  nearly  opposite  to  Mr  Wyeth's 
frame  house;  I  asked  him  what  M'Cord  had  done  on  the  writ;  he 
told  me  he  had  done  nothing,  but  he  believed  he  was  going  to  file 
his  bond  that  day;  I  asked  him  where  M'Cord  then  was;  he  told 
me  he  was  at  home,  at  his  own  house,  and  had  been  there  over  the 
night.  He  also  stated  that  M'Cord  would  get  Andrew  Keefer  to  go 
his  bail  in  a  bail  bond.  About  fifteen  minutes  after  that,  M'Cord 
came  into  my  office  where  I  was  sitting — he  was  unaccompanied  by 
any  person,  and  went  away  alone.  I  saw  turn  after  that  almost 
every  day  through  town,  up  to  the  return  of  the  writ. 

Defendant  then  offered  to  prove  by  Isaac  M'Cord,  that  plaintiff's 
attorney,  C.  C.  Rawn,  stayed  the  capias  ad  satisfaciendum,  by  in- 
structing witness,  M'Cord,  to  tell  the  sheriff  he  had  stayed  it;  ob- 
jected to,  as  not  going  to  maintain  the  issues,  because  plaintiff's  at- 
torney had  no  authority  to  stay  the  writ  of  capias  ad  satisfacien- 
dum, and  that  it  is  not  competent  to  prove  stay  in  this  way,  also 
that  M'Cord  was  interested  to  show  his  discharge. 
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Objections  overruled,  and  plaintiff  excepted. 

Isaac  M'Cord,  sworn.  Mr  Rawn  told  me  to  go  to  the  sheriff, 
and  tell  him  that  he,  Mr  Rawn,  was  going  to  write  to  Mr  Scott,  for 
time  for  me,  and  that  he,  the  sheriff,  should  suspend  any  further 
operations  on  the  writ  till  he  would  hear  from  Philadelphia.  I  then 
went  to  the  sheriff,  and  told  him  that  Mr  Rawn  had  directed  me  to 
tell  him  to  do  nothing  further,  till  he  heard  from  Mr  Scott.  Mr 
Rawn  was  the  attorney  of  Scott,  and  the  sheriff  was  Jacob  Seiler. 
I  asked  Mr  Rawn  to  write  a  note  to  the  sheriff;  he  said  he  would 
not  write,  that  I  should  tell  the  sheriff  not  to  proceed  any  further, 
till  he  heard  from  Mr  Scott;  Mr  Rawn  mentioned  that  he  was  not 
on  terms  with  the  sheriff.  This  conversation  took  place  in  Mr 
Rawir's  office,  in  Harrisburg,  about  the  latter  end  of  September 
1833. 

Defendant  then  offered  to  prove,  that  on  the  evening  the  capias 
ad  satisfaciendum  issued,  the  witness  was  invited  to  go  to  the 
sheriff's  office,  that  the  sheriff  wished  to  see  him;  that  he  went  there 
without  knowing  what  was  wanted  by  the  sheriff,  or  that  the  capias 
ad  satisfaciendum  mentioned,  had  been  issued;  that  when  there, 
the  sheriff  informed  him  of  the  capias  ad  satisfaciendum  being 
issued;  that  the  witness  requested  the  sheriff  to  go  with  him  to  Mr 
M'Clure,  his  attorney,  to  see  what  he  had  better  do  in  the  case,  and 
the  sheriff  agreed  to  accompany  him,  and  did  so,  and  aided  him  by 
filling  up  an  insolvent  bond.  That  he  was  not  arrested  by  the  she- 
riff, and  nothing  like  restraint  or  duresse  was  practised  or  shown  to 
him  by  the  sheriff;  that  he  returned  home  from  M'Clure's  office,  and 
that  the  conversation  with  Mr  Rawn,  already  mentioned  by  the  wit- 
ness, took  place  the  next  morning  following. 

Objected  that  this  goes  to  contradict  the  return  of  the  sheriff,  and 
to  support  this  objection,  the  return  of  the  sheriff  was  shown  to  the 
court. 

Defendant  then  applied  to  the  court  for  leave  to  amend  his  return, 
by  striking  therefrom  the  letters  "  C.  C."  which  was  granted,  and 
the  following  minute  made. 

"January  31,  1835.  On  motion  of  H.  Alricks,  Esq.,  the  court 
grant  leave  to  Jacob  Seiler,  late  sheriff,  to  amend  his  return,  by 
striking  out  the  letters  '  C.  C.,'  amendment  made  accordingly,  ex 
parle.  This  amendment  allowed  without  prejudice  to  any  person 
interested,  in  contradicting  the  sheriff's  return.  To  this  amend- 
ment, Hugh  Scott,  by  his  counsel,  objects  and  excepts." 

This  amendment  was  ordered  upon  the  following  deposition  of 
Jacob  Seiler: 

"  I,  Jacob  Seiler,  do  affirm,  that  the  return  made  by  me,  as  sheriff, 
to  the  fieri  facias,  with  clause  of  capias  ad  satisfaciendum,  No. 
50,  to  November  term  1833,  of  cepi  corpus,  was  by  mistake — that 
I  had  some  conversation  with  Isaac  M'Cord  on  the  subject  of  the 
capias  ad  satisfaciendum,  while  in  my  hands,  in  which  1  requested 
his  attention  to  it,  but  never  had  him  in  custody  or  arrest;  that  I  ac- 
companied him  to  Mr  M'Clure's  office  with  a  view  of  having  it  ar- 


238  SUPREME  COURT  \_Harrisburg 

[Scott  v.  Seller.] 

ranged  at  the  request  of  Isaac  M'Cord,  but  that  I  offered  no  restraint 
to  his  person,  and  parted  with  him  with  the  understanding  that  he 
was  to  have  the  insolvent  bond  which  I  filled  up,  signed  regularly, 
and  returned  to  me  on  the  next  day,  or  get  a  discharge  from  Mr 
Rawn,  the  plaintiff's  attorney,  and  that  this  arrangement  was  made 
at  the  suggestion  of  Mr  M'Clure,  attorney  for  Mr  M'Cord,  and 
that  the  next  morning  I  received  the  information  from  John  Wise  and 
Isaac  M'Cord,  that  the  writ  was  stayed  by  the  plaintiff's  attorney." 

To  this  amendment  plaintiff's  counsel  objects,  as  being  made  for 
the  purpose  of  introducing  evidence  on  this  trial,  which  would  not 
otherwise  be  given,  and  without  proof  of  the  truth  of  the  amended 
return. 

Objections  overruled,  and  plaintiff  excepted. 

Isaac  M'Cord.  On  the  evening  of  the  25th  of  September  1833, 
John  Wise  called  on  me  on  my  pavement,  and  told  me  the  sheriff 
wished  to  see  me;  I  went  up  to  the  jail  to  the  sheriff;  I  went  up 
one  side  of  the  street,  and  Wise  went  up  the  other  side;  Wise  did 
not  tell  me  on  what  business  the  sheriff  wanted  me;  when  we  came 
into  the  sheriff's  office  in  the  jail,  Wise  threw  a  paper  on  the  desk 
and  walked  off.  Sheriff  then  said  he  had  a  process  there,  and  that 
the  only  alternative  I  had  was  to  pay  the  money,  file  a  bond,  or  get 
time  from  Mr  Rawn;  he  wanted  me  to  go  to  Mr  Rawn  that  night. 
I  said  I  would  rather  see  Mr  M'Clure  first,  and  I  asked  the  sheriff 
to  go  with  me  and  he  did  so.  M'Clure  explained  the  matter  pretty 
much  in  the  same  way  the  sheriff  did,  and  advised  me  to  go  to  Mr 
Rawn.  M'Clure  got  a  bond  and  the  sheriff  filled  it  up;  M'Clure 
then  told  me  I  sbould  go  to  Mr  Rawn,  and  if  he  would  not  suspend 
the  matter,  I  must  sign  the  bond  with  bail;  I  parted  with  the  sheriff 
at  Mr  M'Clure's  office  that  evening.  The  understanding  was  that 
I  was  to  go  to  Mr  Rawn:  I  did  go  to  Mr  Rawn's  office  that  night, 
but  he  was  not  there;  I  went  next  morning  and  found  Mr  Rawn  in 
his  office.  I  was  not  out  of  town  for  four  months  after  that;  I  got 
sick  and  was  confined  to  my  room;  I  had  been  sick  before  I  went  to 
the  sheriff's  office.  It  was  about  an  hour  after  dark  that  Wise  told 
me  the  sheriff  wanted  to  see  me;  I  was  in  the  room  where  the  sheriff 
does  his  business;  the  sheriff's  office  is  the  front  room  on  the  left 
hand  of  the  entrance  to  the  jail;  do  not  think  there  was  any  dispo- 
sition on  the  part  of  the  sheriff  to  confine  or  arrest  me  in  any  way. 

Cross  examined.  I  do  not  think  I  stated  before  the  arbitrators 
that  I  saw  Mr  Rawn  that  night  that  I  saw  Mr  M'Clure;  do  not  re- 
collect what  I  stated  before  the  arbitrators;  I  was  very  unwell;  I 
called  on  the  sheriff,  on  the  jail  steps,  after  I  was  with  Mr  Rawn, 
the  morning  of  the  25th  of  September;  was  with  Mr  Rawn  about 
nine  o'clock  that  morning.  That  same  morning  I  was  with  Mr  Rawn, 
I  saw  the  sheriff  on  the  jail  steps,  and  told  him  what  Mr  Rawn 
told  me.  I  did  dot  know  that  Mr  Rawn  had  seen  Wise  before  I 
called  that  morning  except  from  what  the  sheriff  said;  when  I  called 
on  Mr  Rawn  I  wanted  him  to  write  to  Mr  Scott  to  give  me  time;  he 
said  he  would;  I  then  asked  him  to  write  a  note  to  the  sheriff  to 
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proceed  no  further,  till  an  answer  came  from  Scott ;  he  said  he  and 
the  sheriff  were  not  on  terms  and  he  would  not  write  to  him.  Mr 
Rawn  then  told  me  I  should  go  to  the  sheriff  and  tell  him  he  was 
going  to  write  to  Mr  Scott  for  time  for  me  to  pay  the  money.  Mr 
Rawn  did  not  tell  me  he  could  not  interfere  between  me  and  the 
sheriff;  I  requested  Mr  Rawn  to  write  a  note  to  the  sheriff;  but  did 
not  say  he  would  not  release  me  from  custody  without  a  note. 

I  said  at  M'Clure's  office  that  Mr  Rawn  had  prosecuted  me,  and 
I  had  little  hopes  of  his  doing  any  thing  for  me.  The  sheriff  ap- 
peared very  anxious  at  M'Clure's  office  that  I  should  have  the  mat- 
ter fixed.  I  always  said  I  did  not  deny  the  debt  and  was  willing  to 
pay  it  when  I  got  the  money.  1  was  at  home  that  night  after  I  was  at 
the  sheriff's  office,  and  there  was  no  sheriff's  officer  in  my  house.  I 
have  lived  in  Harrisburg  about  20  years;  I  have  lived  2  or  300  feet 
from  the  jail  for  several  years;  I  remember  distinctly  that  Mr  Rawn 
told  me  to  go  to  the  sheriff  and  tell  him  to  stop  proceedings  till  he 
would  hear  from  Scott,  and  I  did  tell  the  sheriff  so.  Hugh  Scott 
lives  at  Manayunk,  seven  miles  from  Philadelphia,  on  the  Schuyl- 
kill. 

Mr.  Rawn  told  me  to  tell  the  sheriff  that  he  had  agreed  to  write  to 
Mr  Scott,  and  he  had  power  to  let  me  go  at  large — that  he  should 
not  trouble  me  till  Mr  Rawn  had  heard  from  Mr  Scott.  Mr  Rawn 
said  he  would  write  to  Scott  for  time,  and  sheriff. should  do  nothing 
till  he  heard  from  Scott. 

John  Wise  called. — Defendant  offered  to  prove 

"  That  Mr  Rawn  met  the  witness  in  the  alley,  at  Hale's  stable, 
and  gave  him  the  capias  ad  salisfaciendum  in  question — that  the 
witness  went  to  M'Cord  and  told  him  the  sheriff  wanted  to  see  him 
— that  he  then  went  to  the  sheriff's  office  and  gave  the  capias  ad 
satisfaciendum  to  the  sheriff,  and  left  the  office  immediately.  That 
next  morning  witness  met  Mr  Rawn,  and  that  Mr  Rawn  then  told 
him  he  had  stayed  the  writ  against  M'Cord:  And  further,  that  he 
(the  witness,)  never  was  the  deputy  sheriff,  unless  in  a  few  instances, 
when  he  was  specially  deputed  on  the  back  of  the  writ." 

Objected  to,  that  it  is  not  competent  testimony  under  the  plea  of 
nil  debet,  and  that  this  is  not  the  proper  way  to  make  out  the  fact, 
and  that  attorney  had  not  authority  to  stay  the  writ. 

Objections  overruled,  and  plaintiff  excepted. 

John  Wise. — I  met  Mr  Rawn  in  the  alley  by  Hale's  stable,  in  the 
afternoon.  He  gave  me  that  capias  ad  satisfaciendum  against 
M'Cord,  and  told  me  I  must  do  this  business  myself,  because  he 
did  not  speak  with  the  sheriff.  This  endorsement  on  the  back  of  the 
writ  "received  the  25th  September  1833,"  is  my  handwriting.  On 
the  afternoon  of  that  day  1  received  it.  He  told  me  to  be  particular 
and  try  and  serve  it  that  day — I  said  I  would  try;  but  would  first 
go  to  the  canal  to  serve  a  writ  on  two  boatmen,  as  plaintiff  had  pro- 
mised me  five  dollars  if  I  got  the  money.  I  went  down  to  Mr 
M'Cord  in  the  evening.  He  was  walking  backward  'and  forward 
by  the  porch  at  Mr  Brua's  house.  I  walked  across  from  Walnut 
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street,  and  as  I  come  over  he  came  meeting  me.  I  said — Mr  M'Cord, 
Rawn  has  sued  you,  and  I  want  you  to  come  up  to  the  sheriff's 
office.  He  asked  me  when  he  should  come  up.  I  told  him  imme- 
diately. I  then  went  across  Walnut  street  and  went  up  as  far  as 
Gleim's,  (now  Bale's.)  M'Cord  went  upon  the  opposite  side,  and 
crossed  opposite  the  jail.  1  then  went  in  and  laid  the  writ  on  the 
desk.  The  sheriff  was  in.  I  went  down  to  Mr  Rawn's  house  on 
other  business.  Mr  Rawn  asked  me  if  1  had  seen  M'Cord.  I  told 
him  I  had,  and  he  was  up  in  the  office  with  the  sheriff.  When  I 
laid  the  writ  down  in  the  sheriff's  office,  I  went  out  without  saying 
a  word.  I  think  I  did  not  show  the  writ  to  M'Cord.  I  saw 
Mr  Rawn  the  next  moning,  in  the  alley  that  goes  past  the  Protho- 
notary's  office.  He  called  me.  I  either  asked  him  or  he  asked  me 
what  had  become  of  M'Cord.  I  felt  interested,  as  he  told  me  to  do 
the  business  myself.  Mr  Rawn  said  M'Cord  had  come  to  his  office, 
and  made  such  a  poor  mouth  about  his  business  in  Philadelphia,  and 
could  not  pay  off,  and  that  he  (Rawn)  had  agreed  to  write  to  Phila- 
delphia, and  to  stop  proceedings  until  he  should  get  an  answer.  I 
think  the- words  were, that  he  should  let  it  lay  over.  I  went  up  and 
told  the  sheriff  what  Mr.  Rawn  said  about  letting  it  lie  over.  The 
sheriff  said,  be  particular — what  did  Mr  Rawn  say?  and  I  told  him 
Mr  Rawn  had  agreed  to  let  it  lay  over  till  he  heard  from  Philadel- 
phia. I  was  not  deputed  by  the  sheriff  in  this  case.  I  never  had 
any  authority  from  the  sheriff  to  execute  writs,  except  by  special 
deputation  on  the  writ.  I  was  not  deputed  in  the  case  of  the  boat- 
men. 1  carried  bills,  round  for  costs,  against  those  convicted  of  keep- 
ing tippling  houses:  got  no  money.  I  was  turnkey  in  the  jail.  I 
copied  some  writs.  I  never  received  money  for  the  sheriff,  except 
in  the  case  of  the  boatmen.  I  collected  the  money,  &c.,  on  a  testa- 
tum  from  Lebanon,  and  made  a  mistake  in  the  interest,  and  the  sheriff 
was  not  pleased  about  it.  I  was  paid  by  the  month.  John  Stahl 
was  deputy  when  I  was  in  the  jail.  Kamerer  done  some  business 
for  the  sheriff  whilst  I  was  there,  but  not  much. 

Cross  examined.  The  sheriff  was  in  the  jail  when  I  went  up 
from  talking  with  Mr  Rawn  on  the  26th  of  September.  About 
eight  or  nine  o'clock  that  I  had  the  conversation  with  Mr  Rawn. 
He  said  he  had  seen  M'Cord  that  morning.  1  went  right  up  to  the 
jail  after  talking  with  Mr  Rawn.  I  think  the  sheriff  did  not  go  out 
of  town  that  day  at  all.  The  sheriff  made  the  return  on  the  writ, 
as  soon  as  I  told  him  that  Mr  Rawn  had  agreed  to  let  it  lay  over. 
When  Mr  Rawn  told  me  I  should  execute  the  writ  right  away,  he 
said,  perhaps  M'Cord  might  leave  town. 

For  plaintiff, 

C.  C.  Rawn,  Esq. — I  saw  Wise  about  half  past  eight  o'clock  on 
the  morning  of  the  26th  of  September,  1833,  and  at  that  time  I  had 
not  seen  M'Cord  that  morning.  I  did  not  speak  with  Wise  that 
day  again.  About  fifteen  minutes  after  I  talked  with  Wise,  M'Cord 
came  into  my  office,  about  nine  o'clock.  He  spoke  to  me  about  this 
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matter.  He  asked  me  to  write  to  the  sheriff  and  stay  proceedings 
on  the  writ.  He  said  many  things  about  his  business  in  Philadel- 
phia. I  positively  declined  doing  so.  I  said  I  had  no  authority  to 
do  it,  and  would  not,  unless  my  client  gave  me  authority.  Mr 
M'Cord  asked  me  to  write  to  Scott.  I  told  him  1  would,  and  that  I 
would  state  what  M'Cord  had  stated  to  me,  and  would  let  M'Cord 
see  the  letter  if  he  would  come  to  the  office.  Whilst  Wise  and  I 
were  talking,  the  sheriff  drove  past  in  his  sulkey,  out  Market  street. 
I  did  not  see  the  sheriff  that  day  again.  I  neither  told  M'Cord  or 
Wise,  at  any  time,  to  carry  any  message  from  me  to  the  sheriff,  of 
any  nature  whatever.  1  told  M'Cord  positively,  I  would  not  inter-' 
fere;  that  if  the  sheriff  had  taken  upon  himself  to  indulge  him  from 
the  evening  before,  probably  he  would  indulge  him  longer.  I  made 
notes  or  memoranda  of  all  these  matters  as  and  at  the  time  they  oc- 
curred. On  the  25th  of  November  1833,  the  sheriff  said  to  me  that 
his  return  was  made  in  pursuance  of  what  Wise  had  told  him — that 
Wise  had  attended  to  the  execution  of  the  writ. 

Sheriff's  return  of  cepi  corpus  on  capias  ad  satisfaciendum, 
No.  50,  November  term  1833,  read  in  evidence. 

Defendant  offered  amended  return  as  follows: 

"  Nulla  bona  as  to  fieri  facias,  and  stayed  by  plaintiff's  at- 
torney." 

Objected  to,  that  the  sheriff  cannot,  on  the  trial  of  a  cause,  make 
evidence  for  himself,  and  that  it  goes  to  contradict  his  return. 

Objections  overruled,  and  plaintiff  excepted. 

Rawn  and  M'Clure,  for  plaintiff  in  error. 
•dlricks  and  M'Cormick,  contra. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — Though  the  errors  assigned  are  numerous,  they 
may  all  be  resolved  into  three  questions.  First,  did  the  court  below" 
err  in  permitting  the  defendant,  who  is  sued  here  in  debt,  as  the 
sheriff  of  Dauphin  county,  for  having  permitted  Isaac  M'Cord  to 
escape  from  his  custody,  after  being  arrested  upon  a  capias  ad  satis- 
faciendum,  sued  out  of  the  court  of  the  common  pleas  of  the  same 
county  upon  a  judgment  thereon  obtained  against  M'Cord  at  the 
suit  of  the  plaintiff  in  this  action,  for  upwards  of  300  dollars,  in- 
cluding costs  of  suit,  to  amend  his  return?  Second,  had  the  attor- 
ney at  law,  who,  as  the  attorney  of  the  plaintiff,  commenced  the 
suit,  prosecuted  it  to  judgment,  and  sued  out  the  capias  ad  salisfa* 
ciendum  thereon,  power  or  authority,  in  virtue  of  his  being  so  em- 
ployed by  the  plaintiff  to  collect  his  debt,  to  discharge  the  defendant 
in  the  judgment  from  arrest  made  under  the  execution,  and  from  the 
custody  of  the  sheriff,  without  the  amount  thereof  being  paid?  And 
third,  were  Isaac  M'Cord  and  John  Wise,  each,  competent  witnessed 
for  the  defendant? 

In  respect  to  the  first  question,  it  is  certainly  true  that  sheriffe? 
v. — 2  F 
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upon  application  made  to  the  court  within  a  reasonable  time,  have 
been  permitted  frequently  to  amend  their  returns  to  writs,  where  it 
has  been  shown  clearly  that  they  were  made  through  mistake  in 
regard  to  some  matter  of  fact,  which,  from  its  nature,  might  not  be 
within  their  own  knowledge.  As,  for  instance,  where  there  are 
other  persons,  beside  the  defendant  in  the  writ,  of  the  same  name, 
residing  within  the  bailiwick  of  the  sheriff,  and  he  arrests  one  of 
those  other  persons  instead  of  the  real  defendant,  and  returns  the 
arrest  of  the  latter.  The  court,  in  such  case,  upon  application  being 
made,  as  soon  as  the  mistake  is  discovered  and  the  fact  ascer- 
tained, that  the  wrong  person  has  been  arrested,  would  doubtless 
permit  the  sheriff  to  correct  his  mistake,  by  amending  his  return  to 
the  writ.  And  it  is  not  perceived  that  such  amendment  could  tend 
to  prejudice  the  rights  of  any  one;  but,  on  the  contrary,  if  not  al- 
lowed, it  is  easy  to  conceive  that  it  might  be  the  cause  of  great  in- 
justice being  done.  In  the  present  case,  however,  it  is  proper  to  no- 
tice, in  the  first  place,  that  the  application  by  the  defendant,  as 
sheriff,  for  leave  to  amend  his  return,  was  not  made  for  more  than  a 
year  after  his  return;  nor  until  after  a  suit  was  brought  against  him, 
founded  upon  it,  that  suit  put  to  issue  and  upon  trial  before  a  jury. 
After  so  great  a  lapse  of  time,  and  under  such  peculiar  circum- 
stances, it  is  difficult,  perhaps  impossible,  to  imagine  any  thing  that 
would  justify  a  court's  interfering  to  relieve  a  sheriff  from  the  legal 
effect  of  his  return  to  the  prejudice  of  the  plaintiff's  rights.  But 
here,  so  far  from  there  having  been  any  thing  shown  by  the  defend- 
ant, to  warrant  the  interposition  of  the  court,  under  the  circum- 
stances of  the  case,  to  allow  him  to  alter  his  return,  that  it  rather  ap- 
pears, even  from  his  own  affidavit,  that  he  ought  never  to  have  been 
permitted  to  do  so  at  any  previous  period.  According  to  his  affida- 
vit, which  seems  to  have  been  made  the  basis  of  granting  him  leave 
to  amend,  it  does  not  appear  that  the  first  return  of  the  writ  of  ca- 
pias ad  satis  faciendum,  was  made  by  him  through  mistake  or 
misapprehension  of  any  fact  whatever.  He,  it  would  seem,  knew 
all  the  facts  and  circumstances  connected  with  his  return,  as  well 
then  as  at  the  time  he  applied  for  leave  to  amend.  He  admits  by 
his  affidavit  that  after  he  received  the  writ  of  capias  ad  satisfaci- 
endum against  Isaac  M'Cord,  and  before  the  return  day  thereof 
came  around,  he  saw  M'Cord,  had  him  in  his  office,  conversed  with, 
him  in  relation  to  the  writ,  requested  his  attention  to  it,  and  ac- 
companied him  from  his  own  office  to  that  of  Mr  M'Clure 
(M'  Cord's  attorney}  for  the  purpose  of  having  it  arranged,  by 
preparing  an  insolvent  bond,  which  the  defendant  actually  filled 
up,  himself,  for  M'Cord,  and  after  delivering  it  to  M'Cord  that  he 
might  get  it  executed  by  sureties,  parted  with  him  upon  an  under- 
standing that  M'Cord  was  to  have  the  insolvent  bond  executed 
and  returned  to  him  the  next  day,  or  get  a  discharge  from  Mr 
Rawn  (the  plaintiff's  attorney  in  the  capias  ad  satisfaciendum.) 
But  because  he  (the  defendant)  did  not  actually  touch  the  person  of 
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M'Cord,  or  offer  forcibly  to  restrain  his  person,  or  say  to  him,  while 
in  his  company,  "  I  arrest  you,"  he  is  now  given  t.o  understand  (the 
correctness  of  which  may  be  well  questioned)  that  all  that  was  done 
by  him,  did  not  amount  to  an  arrest  of  M'Cord's  person  in  law,  and, 
therefore,  he  wishes  the  court  to  grant  him  leave  to  change  his  re- 
turn to  the  writ,  by  striking  out  "  C.  C.,"  that  is,  "  cepi  corpus," 
and  instead  thereof,  to  return  that  before  he  executed  the  writ  of 
capias  ad  satisfaciendum,  the  plaintiff's  attorney  directed  him  to 
stay  it,  or  not  to  do  so.  From  the  defendant's  own  showing,  by 
his  affidavit,  it  is  evident  that  there  was  no  mistake,  in  any  matter  of 
fact,  in  regard  to  the  arrest  of  M'Cord,  and  that  if  there  was  a  mis- 
take of  any  kind,  it  was,  at  most,  only  a  mistake  in  law,  as  to  what 
was  thereby  required  in  order  to. effect  an  arrest.  But  surely  it  was 
never  before  heard  of,  when  it  became  the  duty  of  the  sheriff, 
under  a  writ  in  his  hands,  to  make  an  arrest,  and  he  had  it  fully  in 
his  power  to  do  all  that  was  requisite  to  accomplish  it,  and  did  do 
all  that  he  believed  necessary  for  that  purpose;  and,  in  short,  consi- 
dered that  he  had  effected  it  completely,  and  accordingly  made  a  re- 
turn upon  the  writ  to  that  effect,  that  the  court  could  interpose  and 
permit  him  to  alter  his  return  so  as  to  release  him  from  a  liability 
that  he  would  have  incurred  if  he  had  done  his  duty.  Yet  this  is 
nothing  more  nor  less  than  the  case  before  us.  It  was  the  bounden 
duty  of  the  defendant  when  he  had  M'Cord  in  his  office,  to  have 
arrested  him.  There  was  nothing  to  prevent  his  doing  it  in  the 
most  formal  manner  that  can  possibly  be  required  by  law;  and  that 
he  thought  he  had  done  it,  and  had  M'Cord  in  his  custody,  is  plainly 
inferrible  from  what  he  says  was  the  understanding  between 
M'Cord  and  him,  when  they  separated  at  M'Clure's  office,  to  wit, 
that  M'Cord  was  to  get  the  insolvent  bond  executed,  or  otherwise 
procure  a  discharge  from  Mr  Rawn,  and  to  return  with  the  one  or 
the  other  the  next  day.  Now,  why  get  a  discharge  from  Mr  Rawn 
if  he  was  not  considered  as  in  custody?  An  order  merely  to  stay 
the  execution  of  the  writ  until  a  further  order  to  proceed  therein, 
given  to  the  defendant,  would  have  been  what  ought  to  have  been  ob- 
tained, and  all  that  was  requisite,  if  M'Cord  had  not  been  considered 
as  being  under  arrest  by  the  defendant.  But  this,  connected  with 
the  fact  of  his  having  thereupon  made  the  return  of  "  cepi  corpus," 
proves  conclusively  that  the  defendant  considered  M'Cord  as  being 
in  his  custody  under  arrest.  Then,  under  the  most  favourable  as- 
pect in  which  the  conduct  of  the  defendant  can  be  viewed,  according 
even  to  his  own  showing,  what  does  it  amount  to?  Certainly  to  no- 
thing more  nor  less  than  this,  that  when  it  was  his  duty,  to  have 
made  the  arrest,  and  having  it  fully  in  his  power  to  do  so,  he  either 
neglected  or  refused  to  do  it.  Thus  he  asks  to  be  relieved  from  the 
effect  of  a  return  made  by  him,  which,  if  he  had  done  his  duty,  he 
was  bound  to  have  made,  by  alleging  his  own  wilful  and  culpable  ne- 
glect of  his  duty.  Nemo,  allegans  suam  turpitudinem,  audien- 
dus  est. 
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This  case  may  be  illustrated  further,  by  supposing  a  sheriff  to 
have  a  fieri  facias  in  his  hands,  directed  to  him  against  A.  B.  who 
has  personal  property  at  the  time  sufficient  to  satisfy  the  amount 
thereof,  which  is  accessible  to  the  sheriff,  who  calls  upon  A.  B.  and 
makes  known  to  him  the  fact  of -his  having  'the  fieri  facias.  A.  B. 
promises  to  pay  it  by  the  return  of  the  writ;  and  the  sheriff  without 
seizing  any  personal  property,  or  making  a  schedule  of  any,  returns 
upon  the  fieri  facias, (l  Goods  seized  to  the  value  of  the  debt,  dama- 
ges, and  costs  herein  mentioned.  But  A.  B.  fails  to  pay  the  amount 
of  the  execution  to  the  sheriff  at  the  return  of  the  writ,  and  during 
the  interim  sells  and  parts  with  all  his  personal  property;  the  sheriff 
after  being  called  on  by  the  plaintiff  in  the  execution  to  pay  the 
amount  thereof,  but  failing  to  do  so,  is  sued  by  the  plaintiff  for  it; 
and  upon  the  trial  of  the  suit,  he  applies  to  the  court  for  leave  to 
amend  his  return,  grounding  his  application  upon  his  affidavit  show- 
ing that  he  could  have  seized  goods  of  A.  B.  sufficient  to  have  satis- 
fied the  execution,  but  had  neglected  it,  trusting  to  his  promise  that 
he  would  pay  him  the  amount  at  the  return  of  the  writ.  But  A.  B. 
not  having  done  so,  he,  therefore,  asks  leave  of  the  court  to  alter  his 
return  by  striking  it  out  and  substituting  "  nulla  bona"  for  it.  It 
cannot,  1  think,  be  contended,  that,  in  such  case  as  the  one  put, 
the  court  could  interfere  so  far  with  the  plaintiff's  rights  as  to  grant 
leave  to  make  the  amendment  asked  for;  yet,  in  principle,  it  is  the 
very  case  under  consideration.  Sound  policy  and  honesty  both 
unite  in  requiring  that  the  sheriff  should  be  bound  by  his  return  in 
every  such  case.  It  is  not  made  under  any  mistake  in  regard  to  a 
matter  of  fact,  and  as  to  the  law,  so  far  as  it  lays  down  and  points 
out  what  his  duty  is  in  each  case  wherein  he  is  required  to  act,  he  is 
bound  to  know  it,  and  ignorance  of  it  forms  no  excuse  whatever  for 
him.  To  permit  him  to  alter  his  return,  in  such  case,  would,  in  ef- 
fect, be  depriving  the  plaintiff  of  the  right  which  the  law  has  secured 
to  him.  And  it  does  not  lie  within  the  discretion  of  the  court  to  do 
an  act,  which  is  calculated  to  defeat  or  to  deprive  a  party  of  his 
right;  so  that  when  the  amendment  asked  for  is  likely  to  have  that 
effect,  it  cannot  be  granted. 

In  conformity  to  these  principles  I  think  it  may  be  seen  that  in 
Rex  v.  Ward,  Bunb.  323,  where  the  sheriff  made  the  same  return 
to  two  different  writs  of  extent  against  the  same  defendant,  in  short 
making  himself  liable  twice  for  the  value  of  the  same  property, 
the  court  refused  him  leave  to  amend  his  return.  And  in  Ibbotson 
v.  Tindal,  1  Bing.  150,  S.C.,  8  Eng.  Com.  L.  281,  the  sheriff 
having  returned  to  a  capias,  "  I  have  taken  the  within  named  de- 
fendant, whose  body  remains  in  the  prison  of  our  lord  the  king 
under  my  custody,"  the  court  refused  to  permit  him  to  amend  his 
return,  by  striking  out  the  return  on  the  writ  and  returning  accord- 
ing to  the  fact  "  that  on  the  receipt  of  the  writ  by  the  sheriff,  the 
defendant  was  in  custody  at  the  suit  of  other  persons,  and  from 
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thence  until  and  at  the  return  of  the  writ  at  the  suit  of  other  per- 
sons and  the  plaintiffs." 

It  is  also  a  general  rule  that  judicial  proceedings  shall  not  be 
amended,  except  there  be  something  to  amend  by,  lest  instead  of 
correcting  an  error  by  doing  so,  it  should  only  be  making  one.  And 
perhaps  there  is  quite  as  much  reason  for  applying  this  rule  to  the 
returns  of  a  sheriff,  as  to  things  for  the  most  part  transacted  in  a 
court:  For,  like  the  record  of  a  court,  the  return  of  a  sheriff  is 
of  such  high  regard,  that  generally  no  averment  shall  be  admitted 
against  it:  As  if  A.  -be  returned  to  be  outlawed,  he  cannot  say,  that 
he  was  only  quarto  or  quint o  exactus.  Kit.  of  Courts  562,  (Ed. 
in  English  1675;)  Dalt.  Sheriff  189,  cap.  42;  Com.  Dig.  Tit. 
Return  (6)  235  (Rose  Ed.} 

And  again  what  could  be  more  dangerous  to  the  rights  and  interests 
of  suitors,  as  well  as  to  that  of  other  persons,  than  to  permit  a  sheriff 
to  release  himself  from  a  responsibility  created  by  his  return,  under 
the  plea  of  correcting  an  error,  by  his  making  an  affidavit  contra- 
dicting the  truth  of  his  return?  Might  he  not  as  well  be  permitted 
to  set  aside  his  recognizance  in  the  same  way?  In  principle,  per- 
haps, there  is  but  little  difference  between  the  two  cases.  It  can  sel- 
dom, if  ever  happen,  that  a  sheriff  will  be  so  indifferent  to  his  own 
interest  as  to  make  a  return  rendering  himself  liable  beyond  what 
he  would  and  ought  to  be,  if  he  were  to  perform  his  duty  vigilantly 
and  faithfully;  or  if  he  ever  does,  it  is  upon  the  faith  of  some  pro- 
mise or  assurance  made  by  the  party  against  whom  he  has  the  pro- 
cess:  and  if  deceived  or  disappointed  by  him,  it  forms  no  apology 
for  his  neglect  of  duty:  and  still  less  a  ground  upon  which  to  ask 
relief  from  the  liability  to  which  he  has  subjected  himself  by  his 
return. 

But  further,  even  upon  the  common  principles  of  evidence,  hav- 
ing made  a  return  by  which  he  admits  his  liability  to  the  plaintiff, 
counter  declarations  by  him,  though  made  upon  oath,  cannot  be 
received  in  evidence  to  disprove  the  truth  of  such  admission  of 
liability.  Such  is  the  nature  of  man,  and  so  mindful  is  he  of  his 
own  interest  at  all  times,  that  it  has  never  been  considered  that  he 
could  make  such  admission  unless  it  were  true.  And  upon  this 
ground,  it  is  received  as  evidence  against  him  of  the  very  best  and 
highest  nature:  and  is  therefore  admissible  to  establish  a  charge 
against  him  that  may  affe«t  his  life  as  well  as  his  property.  But 
when  he  has  deliberately  put  his  admission  upon  record  as  in  the 
case  of  a  return  made  to  the  court  upon  a  writ,  is  it  not  reasonable 
that  it  should  still  be  entitled  to  greater  credit,  if  possible,  and  be 
held  to  be'conclusive  upon  him?  And  would  it  not  be  directly  con- 
trary to  every  principle  of  analogy,  as  regards  the  rules  of  evidence, 
even  where  this  admission  is  by  parol,  to  have  it  set  aside  by  his 
own  subsequent  counter  declaration,  though  made  on  oath,  that  it 
was  not  true?  For  having  become  interested,  he  cannot  be  admit- 
ted, according  to  the  established  rules  of  evidence,  to  testify  thus  in 
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his  own  favour.  He  is  not  considered  as  entitled  to  any  credit  in 
such  case;  the  temptation  to  deviate  from  the  truth  is  too  strong  for 
him  to  be  trusted.  In  every  view,  then,  that  can  be  taken  of  the 
question,  whether  upon  authority,  principles  of  reason  or  policy,  it, 
is  perfectly  right  that  the  defendant  in  this  case  should  not  only  be 
bound,  but  conclusively  so,  by  the  official  stamp,  which  he  first  gave 
to  his  return  on  the  capias  ad  sa tisfaciendum.  And  in  the  lan- 
guage of  the  late  Chief  Justice  Parker, l<  it  is  better  for  the  public 
and  for  the  officers  themselves,  that  they  should  be  dealt  with  strictly, 
for  mistakes  will  increase  with  the  indulgence  that  is  used  towards 
them."  Emerson  v.  Upton,  9  Pick.  170. 

We,  therefore,  think  the  court  below  erred  in  permitting  the  de- 
fendant to  amend  his  return  first  made  on  the  capias  ad  satisj'acien- 
duw,  and  afterwards  in  admitting  evidence  to  disprove  the  fact  of 
his  having  arrested  the  body  of  Isaac  M'Cord  by  virtue  of  it. 

As  to  the  second  question,  we  think  that  the  attorney  of  the  plaintiff 
in  the  capias  ad  satisfaciendum  had  full  power  and  authority  to 
discharge  the  defendant  therein  from  the  arrest  under  it,  without 
having  received, or  the  amount  of  money  thereon  endorsed  being  paid. 
This  authority  has  been  exercised  by  attorneys  throughout  the  state 
from  time  immemorial  almost ;  and  especially  where  the  plaintiff,  as  in 
this  case,  resided  out  of  the  county  in  which  the  judgment  was  ob- 
tained, and  the  defendant  therein  named  resided,  at  the  distance  of 
nearly  one  hundred  miles;  and  did  not,  from  any  thing  that  was  shown 
on  the  trial,  appear  to  have  attended  at  all  in  person  to  the  prosecution 
of  his  suit,  and  the  execution  of  the  judgment  therein  obtained,  for  the 
purpose  of  looking  after  the  collection  of  his  debt.  It  seems  to  have 
been  entrusted,  as  is  usual  in  such  cases,  entirely  to  the  discretion 
and  management  of  Mr  Rawn,  his  attorney,  with  full  power,  implied 
at  least  if  not  expressed,  to  do  whatever  he,  under  the  circumstances, 
for  the  time  being,  might  think  best,  in  order  to  secure  the  payment 
of  the  debt  as  speedily  as  possible.  The  attorney  employed  to  col- 
lect the  debt  in  such  cases  does  not  act  merely  in  the  character  of 
what  may  be  considered  strictly  an  attorney  at  law,  or  of  the  court 
in  which  the  action  is  brought,  but  also  in  the  character  of  an  agent 
of  the  plaintiff  or  the  creditor,  invested  with  implied  power,  at  least, 
to  deal  with  the  defendant,  especially  if  his  circumstances  be  con- 
sidered doubtful,  and  to  direct  the  sheriff  to  execute  process,  sued 
out  against  him  or  not,  just  as  he  shall  think  the  one  course  or  the 
other  the  most  likely  to  secure  the  payment  of  the  debt  ultimately; 
and,  as  regards  the  sheriff,  he  is  bound  to  receive  and  to  obey  the 
instructions  of  the  attorney,  the  same  as  he  would  those  of  the  plain- 
tiff himself  were  he  present  giving  them.  The  attorney  represents 
the  plaintiff  as  well  after  the  body  of  the  defendant  is  taken  in  exe- 
cution, as  before  in  obtaining  the  judgment;  and  may  release  the 
debtor  from  his  confinement  either  upon  or  without  payment  of  the 
debt.  For  his  trouble  and  agency  in  such  cases  he  is  entitled  to  re- 
ceive a  reasonable  compensation.  Gray  v.  Brackenridge,  2  Penns. 
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Rep.  75;  Foster  v.  Jack,  4  Watts  334.  But,  as  attorney  at  law 
strictly,  his  lees  may  be  said  to  be  fixed  by  statute.  That  he  is  in- 
vested, however,  with  powers  beyond  those  which  appertain  to  him 
in  his  character  as  attorney  at  law  is  fully  recognised  and  laid  down 
in  Lynch  v.  Wolverton,  16  Serg.  4*  Rawle  368,  as  well  as  in  the 
cases  cited  above.  « 

But  whether  any  order  of  discharge  from  the  arrest  was  given  by 
the  attorney  for  the  plaintiff  to  the  sheriff,  while  the  defendant 
named  in  the  capias  ad  satisfaciendum  was  in  custody  after  the 
arrest,  is  a  fact  that  ought  to  be  distinctly  proved  to  the  conviction 
of  the  jury;  for  the  allegation  of  the  defendant  here,  that  it  was  so,  is 
not  to  be  regarded,  and  amounts  to  nothing.  Indeed,  any  evidence 
that  was  given  on  the  trial  of  the  cause,  tend  ing  to  show  that  the  attor- 
ney for  the  plaintiff  had  given  any  direction  to  the  sheriff,  other  than 
that  of  executing  the  writ  immediately,  would  rather  seem  to  have 
been  on  the  day  after  the  defendant  in  the  capias  ad  satisfaciendum 
most  likely  had  been  arrested,  and  suffered  by  the  sheriff  to  go  again 
at  large.  If  this  be  so,  then  the  defendant  here  permitted  the  de- 
fendant in  the  capias  ad  satisfaciendum  to  escape  and  to  go  at  large 
without  any  direction  from  the  plaintiff's  attorney  authorising  it;  an'd 
he  would  therefore  be  liable  in  this  action  to  the  plaintiff,  for  the 
whole  amount  of  the  judgment,  whereupon  the  capias  ad  satisfa- 
ciendum was  sued  out;  and  the  subsequent  assent  of  the  plaintiff's 
attorney,  even  if  it  were  given,  to  the  escape  of  the  defendant  in  the 
capias  ad  salisfaciendum  afterwards,  and  to  his  being  and  remain- 
ing at  large,  would  not  release  the  defendant  here  from  his  liability 
to  the  plaintiff  in  this  action. 

Then,  as  regards  the  third  question,  were  M'Cord  and  Wise  com- 
petent witnesses  for  the  defendant?  We  can  see  no  substantial  ob- 
jection to  their  competency.  They  do  not  appear  to  have  been  in- 
terested in  the  event  of  this  suit.  Even  if  there  should  be  a  recovery 
here  against  the  defendant,  M'Cord  would  be  subjected  to  no  more 
liability  by  it;  nor  would  he  have  to  pay  a  cent  more  on  account  of  it. 
And,  as  to  Wise,  there  does  not  seem  to  be  any  colour  for  saying  that 
he  is  interested,  or  that  his  rights  or  liability  will  be  affected  in  any 
way  by  a  recovery  here.  But  so  far  as  the  evidence  given  by  either  of 
them  tended  to  show  that  there  was  no  arrest  of  M'Cord  under  the 
capias  ad  salisfaciendum,  it  was  clearly  incompetent,  because  it 
went  to  contradict  the  sheriff's  return  thereon  as  originally  made, 
and  was  therefore  inadmissible;  and,  likewise,  so  far  as  it  went  to 
prove  that  the  orcter,  which  they  speak  of  being  given  by  the  plain- 
tiff's attorney  to  the  sheriff,  to  stay  further  proceedings  in  the  writ 
of  capias  ad  satisfaciendum  was  given  after  the  defendant  therein 
had  been  arrested  and  permitted  to  go  at  large  by  the  defendant 
here,  it  was  irrelevant,  and  therefore  ought  not  to  have  been  ad- 
mitted. 

The  judgment  is  reversed,  and  a  venire  de  novo  awarded. 


248  SUPREME  COURT  [Harrisburg 


Witmer  agaimst  Curtin. 

'     f      ;V 

Copies  of  the  proceedings  of  county  commissioners  certified  by  the  clerk  of  the  com* 
tnissioners  and  attested  by  the  county  seal  are  not  competent  evidence;  the  act  of  the 
lltli  of  April  1799  requires  that  such  proceedings  shall  be  signed  and  sealed  by  the 
commissioners. 

ERROR  to  the  common  pleas  of  Dauphin  county. 

This  was  an  action  of  debt  hy  Roland  Curtin  surviving  John 
Fleming  and  James  Smith  for  the  use  of  the  Cle^rfield  academy, 
against  John  Croft  administrator  of  Abraham  Witmer  in  which  the 
following  statement  was  filed: 

"This  suit  is  founded  on  a  bond  sealed  and  delivered  by  Abra- 
ham Witmer  to  the  said  Roland  Curtin,  John  Fleming  and  James 
Smith,  (which  said  John  Fleming  and  James  Smith  are  now  deceas- 
ed, leaving  the  said  Roland  Curtin,  surviving  obligee,)  in  the  pen- 
alty often  thousand  dollars  dated  the  5th  day  of  November,  A.  D. 
1805,  which  said  bond  is  conditioned  among  other  things  to  pay  or 
cause  to  be  paid  the  sum  of  1500  dollars  for  the  use  of  the  Clear- 
field  academy,  on  the  1st  day  of  May,  1812,  and  the  said  Roland 
Curtin  avers  that  the  said  Abraham  Witmer  did  not  in  his  lifetime 
pay  the  said  1500  dollars,  or  secure  the  same  according  to  the  terms 
and  conditions  of  his  said  bond.  And  the  said  Abraham  Witmer 
having  died,  letters  of  administration  with  the  will  annexed  were 
issued  to  said  John  GroflT,  the  defendant  named  in  this  suit,  which 
said  John  Groff  has  received  assets  belonging  to  the  estate  of  said 
Abraham  Witmer,  deceased,  sufficient  to  pay  and  satisfy  the  balance 
due  on  the  bond  aforesaid,  and  the  said  Roland  now  suggests  that 
since  the  death  of  said  Abraham,  payments  have  been  made  on  ac- 
count of  said  bond,  leaving  the  balance  now  due  on  the  same  the 
sum  of  nine  hundred  dollars  with  interest  thereon  from  the  12th  of 
February  1827,  which  with  costs  is  claimed  in  this  suit." 
July  31,  1834. 

BOND.  "Know  all  men  by  these  presents,  that  I,  Abraham  Wit- 
mer, of  Lancaster  township,  in  the  county  of  Lancaster  and  com- 
monwealth of  Pennsylvania,  am  held  and  firmly  bound  unto  Roland 
Curtin,  John  Fleming  and  James  Smith,  in  the  sum  often  thousand 
dollars,  lawful  money  of  the  United  States  to  be  paid  to  the 
said  Roland  Curtin,  John  Fleming  and  James  Smith,  or  either  of 
them,  their  or  either  of  their  attorney,  heirs,  executors,  administra- 
tors or  assigns,  to  which  payment  well  and  truly  to  be  made,  I  bind 
myself,  my  heirs,  executors  and  administrators,  firmly  by  these  pre- 
sents: sealed  with  my  seal,  dated  the  fifth  day  of  November,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  five. 
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Whereas,  Thomas  M'Kean,  Esq.,  Governor  of  Pennsylvania,  by 
letters  under  the  great  seal  of  this  commonwealth,  dated  at  Lancas- 
ter, the  sixth  day  of  April,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  five — appointed  Roland  Curtin,  John  Fleming  and 
James  Smith,  or  a  majority  of  them,  commissioners  for  the  purpose 
of  viewing  and  determining  on  the  most  eligible  and  proper  situation 
for  the  seat  of  justice  and  public  buildings  in  and  for  the  county  of 
Clearfield:  And  whereas,  by  an  act  of  general  assembly  of  this  com- 
monwealth, dated  the  fourth  day  of  April  in  the  year  of  our  Lard 
one  thousand  eight  hundred  and  five,  it  is  made  the  duty  of  the  com^ 
missioners  so  to  be  appointed  "  to  take  assurances  by  deed,  bond 
or  otherwise  of  any'lands,  lots,  moneys  or  other  property,  which  hath 
been  or  may  be  offered  for  the  use  and  benefit  of  the  said  county, 
either  for  the  purpose  of  erecting  public  buildings,  the  support  of  an 
academy  or  other  public  use:"  And  whereas,  the  aforesaid  commis- 
sioners, in  pursuance  of  the  power  given  them  for  that  purpose  have 
determined  and  fixed  on,  for  the  purpose  aforesaid,  a  certain  tractor 
parcel  of  land,  the  property  of  the  said  Abraham  Witmer:  And 
whereas,  the  said  Abraham  Witmer  hath  agreed  to  sell  and  convey 
in  such  manner  and  to  such  person  or  persons  as  may  be  hereafter 
legally  appointed  for  that  purpose,  one  lot  in  said  town,  for  the  pur- 
pose of  having  a  court  house  thereon  erected,  one  for  jail,  one  for 
market  house,  three  for  an  academy,  and  two  pieces  of  ground  for 
the  public  (as  will  appear  marked  on  a  general  plan  of  said  town.) 
And  the  said  Abraham  Witmer  further  agrees  and  engages  to  give 
his  bond,  or  other  security  as  may  be  required  to  such  person  as 
may  be  authorised  to  receive  the  same  for  the  payment  of  three 
thousand  dollars  on  the  first  day  of  May,  which  will  be  in  the  year 
of  our  Lord,  one  thousand  eight  hundred  and  twelve;  one  half  there- 
of to  be  applied  for  the  use  of  an  academy  or  public  school  in  said 
town,  and  one  half  for  the  purpose  of  erecting  public  buildings  irt 
said  town. 

Now  the  condition  of  the  foregoing  obligation  is  such,  that  if  the 
before  bounden  Abraham  Witmer,  his  heirs,  executors,  administra- 
tors or  assigns  shall,  from  time  to  time,  and  at  all  times,  do  keep  and 
perform  the  aforesaid  undertakings  and  agreements  on  his  part,  then 
and  in  such  case,  the  above  obligation  to  be  void  and  of  none  effect, 
otherwise  to  be  and  remain  in  full  force  and  virtue. 

ABRAHAM  WITHER,  [L.  s,] 

Krause,  for  the  plaintiff  in  error. 
McCormick,  for  the  defendant  in  error. 

The  assignment  of  errors  and  ground  of  defence  are  fully  stated  in 
the  opinion  of  the  court  which  was  delivered  by 

HUSTON,  J. — In  the  session  of  the  legislature  of  1804, 1805,  Clear- 
field  county  was  for  certain  purposes  erected;  it  was  not  completely 
organized  so  as  to  have  its  own  courts  for  many  years  afterwards. 

V. — 2  G  1 
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By  the  act  of  4th  of  April  1805,  (see  pamphlet  acts  of  that  year,  page 
254,)  the  governor  was  authorised  to  appoint  three  commissioners 
to  fix  on  a  proper  site  for  the  seat  of  justice;  and  he  appointed  Ro- 
land Curtin,  John  Fleming  and  James  Smith.  It  was  a  great  en- 
hancement of  the  value  of  a  tract  of  land,  to  have  the  town  at  which 
the  courts  were  to  be  held,  (called  the  seat  of  justice,)  located  on 
part  of  it,  and  as  several  different  places  were  offered  for  the  situa- 
tion of  such  town,  the  several  owners  were  in  the  habit  of  offering 
parts  of  their  land,  or  a  sum  of  money,  for  public  purposes.  And 
by  the  act  aforesaid,  the  above  named  commissioners  were,  as  part 
of  their  duty,  "  to  take  assurances  by  deed,  bond  or  otherwise,  of  any 
land,  money,  or  other  property,  which  hath  been  or  may  be  offered 
for  the  use  and  benefit  of  said  county,  either  for  the  purpose  of 
erecting  public  buildings,  the  support  of  an  academy,  or  other  pub- 
lic use." 

The  commissioners  undertook  the  duty,  and,  on  the  20th  of  May 
1805,  reported  that  the  old  town  of  Chingcactamoes,  (the  property  of 
Abraham  VVitner)  situated,  4*c.  &c.,was  the  most  eligible  and  proper 
situation  for  the  seat  of  justice,  and  public  buildings,  and  that  they 
had  laid  out  a  town  and  received  from  Abraham  Witmer  his  bond 
(annexed  to  their  repor:)  for  the  conveyance  of  certain  lots,  and  pay- 
ment of  certain  sums  of  money  at  the  time,  and  for  the  purpose 
therein  mentioned,  (see  that  bond  in  statement  of  this  case.)  By  it 
Abraham  Witmer  engaged  to  give  his  bond  or  other  security  which 
may  be  required  to  such  persons,  as  may  be  authorised  to  receive 
the  same  for  the  payment  of  3000  dollars  on  the  1st  of  May  1812, 
one  half  thereof  to  be  applied  to  the  use  of  the  academy  or  public 
school  of  said  town,  and  the  other  half  for  the  purpose  of  erecting 
public  buildings  at  said  town.  He  never  gave  any  other  bond. 

The  first  commissioners  of  Clearfield  county  were  elected  in 
October  1812,  in  pursuance  of  an  act  of  assembly  passed  in  January 
1812. 

Previous  to  1805  an  act  of  assembly  had  been  procured  for  estab- 
lishing academies  at  the  seat  of  justice  in  several  counties;  and  in 
most  of  the  counties  of  the  state  since  1805.  These  academies  are 
under  the  direction  of  trustees,  elected  or  appointed  according  to 
the  provisions  of  the  several  laws,  establishing  such  academies.  The 
act  establishing  an  academy  in  Clearfield  was  passed  on  the  7th  of 
February  1827,  and  the  trustees  were  organized  in  May  1827,  as 
would  appear  from  a  case  stated  in  Clearfield  county,  the  copy  of 
the  record  of  which  is  given  in  evidence  in  this  case. 

At  the  trial  of  this  cause  the  defendant  admitted  the  execution  of 
the  bond  by  Abraham  Witmer,  but  alleged  payment  of  the  sum  of 
2579  dollars  in  part  of  the  sum  of  3000  dollars  in  the  years  1814, 
and  1815,  and  to  prove  such  payments  he  produced  the  following 
certificates  from  the  commissioners'  office  of  Clearfield  county: 

Defendant  then  offered  certificate  from  Lewis  W.  Smith,  clerk  of 
the  commissioners  of  Clearfield  county,dated  April  24th,  1835,  which 
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was  objected  to  by  the  plaintiff,  and  was  rejected  by  the  court,  to 
which  defendant  excepted  and  prayed  the  court  to  seal  this  bill  of 
exceptions  which  is  done  accordingly.  [L.  s.] 

Certificate  referred  to  in  the  above  bill. 

Commissioners'  office  of  Clearfield  county,  Pennsylvania. 

Robert  Collins,  Dr. 

October  1st,  1814.     To  your  note  in  favour  of  Abraham 

Witmer,  of  Lancaster   county,  for   one  hundred   and 

twenty  dollars  and  forty  cents,  $12040 

July  20th,  1815.     To  order  on  Abraham  Witmer,  for  six 

hundred  dollars,  $600  00 

Robert  Collins,  Cr. 

By  non  acceptance  of  a  part  of  Abraham  Witmer's  order. 

as  per  Witmer's  letter  dated  the  2d  of  August  1815,          $400  00 

The  above  is  a  true  copy  from  the  books  of  the  commissioners  of 
Clearfield  county,  of  the  account  of  Robert  Collins  with  said  county 
and  of  the  money  received  by  said  Collins  from  Abraham  Witmer, 
of  Lancaster  county,  Pennsylvania,  and  charged  to  Robert  Collins, 
and  placed  to  the  credit  of  Witmer  at  said  dates.  In  witness  where- 
of, I  have  as  clerk  of  the  commissioners  of  Clearfield  county,  and  by 
order  of  the  board  of  commissioners,  affixed  the  seal  of  said  office 
and  attested  the  same.  Attested,  LEWIS  W.  SMITH,  Clerk. 

April  24th,  1835. 

Clearfield  county,  ss.  I,  Joseph  Boone,  prothonotary  of  the  court 
of  common  pleas  in  and  for  the  county  of  Clearfield,  do  hereby  cer- 
tify that  Lewis  W.  Smith,  whose  name  is  subscribed  to  the  above 
certificate,  is  clerk  to  the  board  of  commissioners  of  said  county, 
regularly  appointed  and  qualified,  and  that  the  above  seal  is  the 
regular  seal  of  of  the  said  commissioners.  In  testimony  whereof  I 
have  hereunto  set  my  hand  and  affixed  the  seal  of  the  prothonotary's 
office  at  Clearfield  town,  the  24th  day  of  April,  A.  D.  1835. 

JOSEPH  BOONE,  Prothonotary. 

Defendant  then  offered  another  certificate  from  the  same,  dated 
April  8th,  1835,which  was  objected  to  by  the  plaintiff,  and  rejected 
by  the  court,  whereupon  the  defendant  then  prayed  the  court  to  seal 
this  bill  of  exceptions,  which  is  accordingly  done.  [L.  s.] 

Certificate  referred  to  in  the  above  bill. 

Robert  Maxwell,  late  commissioner  of  Clearfield  county, 
in  account  with  said  county. 

1813,  June  4th.     To  cash  received  of  Abraham  Wit- 
mer, -  -  $1500  00 

1814,  October  4th.  Do.  on  notes,  &c.  25000 


1750  00 
Interest,  79  00 

1829  00 
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Arthur  Bell,  late  Treasurer  of  Clearfield  county,  1815. 
To  cash  received  from  Abraham  Witmer,     -  250  00 

Do.  do.  -  200  00 

Received  by  Robert  Collins,  -  227900 

Clearfield  county  Commissioners'  office,  April  8th,  1835. 

The  above  is  a  true  copy  from  the  books  of  the  commissioners  of 

Clearfield  county,  of  the  moneys  received  by  said  county  by  their 

officers  from  Abraham  Witmer.     Attested.  LEWIS  W.  SMITH, 

Clerk  to  the  commissioners  of  Clearfield  county. 

These  were  the  principal  matters  in  contest  here;  and  the  objec- 
tions to  their  admission  were,  1.  That  they  were  only  extracts  of 
separate  accounts,  with  the  individuals  named  in  them;  2.  That  they 
were  not  authenticated  according  to  law;  3.  That  the  commissioners 
had  no  authority  to  receive  that  portion  of  the  money  which  was 
for  the  use  of  the  academy,  or  public  school. 

As  to  the  first,  the  accounts  did  show  that  the  commissioners  of 
Clearfield,  had  charged  Robert  Collins  with  320  dollars  40  cents 
as  received  from  Witmer,  and  Robert  Maxwell  with  1500  dollors  in 
cash  on  the  4th  of  June  1S03;  and  with  250  dollars  received  on  notes 
the  4th  of  October  1814;  and  charged  Arthur  Bell  with  250  dollars, 
and  200  dollars  received  by  them  severally  from  Abraham  Witmer. 
It  also  appeared  by  other  documents,  that  of  the  above,  the  1500  dol- 
lars paid  Maxwell  the  4th  of  June  1813,  were  legally  paid,  as  the 
half  of  his  bond,  which  was  to  be  applied  to  erect  public  buildings; 
but  nothing  on  the  face  of  the  accounts  as  certified,  went  to  show 
tha,t  the  other  payments  were  any  of  them  on  this  bond;  the  order 
and  receipts  afterwards  produced  by  defendant,  showed  that  the  1500 
dollars  to  Maxwell  the  4th  of  June  1813,  was  on  the  bond.  The  de- 
fendant must  have  had  orders  on  him  and  receipts  for  the  other  sums; 
nothing  was  ofiered  to  show  why  Witmer  gave  notes  to  Maxwell, 
or  whether  he  had  unseated  lands,  and  the  payments  to  Bell  the 
treasurer  were  for  taxes  on  them.  All  difficulty  as  to  these  papers 
is  removed  by  referring  to  the  act  of  the  llth  of  April  1799,  section 
26,  Purdon's  Digest  176. 

"  The  commissioners  of  each  county  within  this  commonwealth 
shall  have  and  use  one  common  seal  for  the  purpose  of  sealing  their 
proceedings,  and  copies  of  the  same  when  signed  and  sealed  by  the 
said  commissioners,  and  attested  by  their  clerk  shall  be  good  evidence 
of  such  proceedings  on  the  trial  of  any  cause,  in  any  of  the  courts  of 
this  commonwealth." 

Now  these  certificates  were  not  signed  by  the,  commissioners, 
they  were  only  attested  by  their  clerk;  they  were  therefore  not  legal 
evidence.  There  was  another  bill  of  exceptions  to  an  order  of  two 
of  the  commissioners  to  Maxwell,  and  a  receipt  by  him  to  Witmer 
for  400  dollars  on  account  of  the  academy,  on  the  4th  of  October 
1814,  whieh  was  rejected  by  the  court;  but  this  becomes  immaterial; 
because  afterwards  during  the  trial,  the  plaintiff  admitted  the  receipt 


May  1836.]  OF  PENNSYLVANIA.  253 

[Witmer  v.  Curtin.] 

of  this  money,  and  also  of  a  further  sum  of  200  dollars,  and  gave  the 
defendant  credit  for  both  these  sums. 

The  error  assigned  in  rejecting  the  evidence  offered  in  the  bills 
of  exceptions  is  therefore  not  sustained. 

The  short  extract  of  the  charge  of  the  court  begins:  "It  is  alleged 
by  the  defendant  that  the  public  buildings  were  not  located  on  the 
lots  contemplated  by  Abraham  Witmer  when  he  gave  the  bond  in 
question,  and  for  that  reason  there  should  be  a  deduction  from  the 
amount  he  agreed  to  pay;  I  have  examined  the  bond  in  suit  and 
the  agreement  recited  in  it.  There  is  no  stipulation  contained  there- 
in that  the  public  buildings  of  Clearfield  county,  shall  be  erected  on 
any  particular  lot  or  lots."  To  which  we  add  that  as  the  public  buil- 
dings were  erected  more  than  twenty  years  ago,  and  Abraham  Wit- 
mer conveyed  lots  for  the  purpose,  and  the  county  built  on  them, 
neither  party  can  now  object  to  the  place  where  they  are  located. 

The  third  error  was  not  spoken  to  by  the  counsel  for  the  plaintiff, 
and  there  is  nothing  in  it 

Judgment  affirmed. 


CASES 


IN 


THE   SUPREME   COURT 


OF 


PENNSYLVANIA. 


NORTHERN  DISTRICT,  JUNE  TERM  1836. 


Shirtz  against  Shirtz. 

The  short  entry  usually  made,  "judgment  on  verdict,"  may,  in  a  scire  facias  upon 
it,  be  considered  as  the  judgment  which  the  plaintiff  was  entitled  to  have. 

In  an  action  of  dower,  if  the  jury  find  that  the  husband  of  the  plaintiff  did  not  die 
seised,  and  find  the  annual  value  of  the  premises  at  the  time  of  alienation,  the  latter  part 
of  the  finding  is  surplusage;  and  upon  a  scire  facias,  by  the  plaintiff  demanding  seisin 
of  dower,  she  is  entitled  to  recover,  as  if  the  judgment  had  been  rightly  and  fully  en- 
tered. 

In  the  execution  of  a  writ  of  seisin,  the  plaintiff  is  entitled  to  be  endowed  according 
to  the  value  of  the  land  at  the  time  of  assigning  the  dower  :  leaving  out  of  the  estimate 
only  the  value  of  improvements  made  thereon  since  the  alienation  by  the  husband. 

ERROR  to  the  common  pleas  of  Columbia  county. 

Magdalena  Shirtz  v.  Jacob  Shirtz.  The  plaintiff  brought  an  action 
of  dower  against  the  defendant,  in  which  the  jury  found  a  verdict, 
"that  Tobias  Shirtz  did  not  die  seised;  that  the  whole  annual  value 
of  the  premises  at  the  time  of  the  alienation  was  33  dollars ;  one  third 
of  which  they  find  to  be  of  the  annual  value  of  11  dollars."  Upon 
which  the  entry  was  made,  "judgment  on  verdict." 

The  plaintiff,  upon  this  judgment,  sued  out  the  following  writ  of 
scire  facias: 

"  Columbia  county,  ss.  The  commonwealth  of  Pennsylvania  to 
the  sheriff  of  Columbia  co'unty,  greeting  :  Whereas,  Magdalena 
Shirtz,  lately  in  our  circuit  court,  for  the  county  aforesaid,  before 
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the  judges  of  the  same  court  at  Danville,  to  wit,  on  the  4th  day  of 
May,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  thirty- 
three,  there,  by  the  judgment  of  the  same  court,  did  recover  against 
Jacob  Shirtz  one-third  part  of  two  messuages,  eighty  acres  of  arable 
land,  twenty  acres  of  meadow  and  fifty  acres  of  wood  land,  situate 
in  the  township  of  Limestone,  in  the  county  of  Columbia  aforesaid, 
as  the  dower  of  her,  the  said  Magdalena,  of  the  endowment  of  To- 
bias Shirtz,  deceased,  her  late  husband,  by  one  writ  of  dower, 
whereof  she  nothing  hath.  Yet  the  execution  of  the  said  judgment 
remaineth  to  be  made,  as  on  the  information  of  the  said  Magdalena 
we  have  been  given  to  understand.  Wherefore,  the  said  Magdalena 
besought  us  to  provide  for  her  a  proper  remedy  in  this  behalf;  and 
because  we  are  willing  that  these  things  that  in  our  same  court  are 
rightly  acted  should  be  brought  to  due  execution.  We  command  you 
that  justly  and  without  delay,  by  good  and  lawful  men  of  your  baili- 
wick, you  make  known  to  the  said  Jacob  Shirtz  that  he  be  and  ap- 
pear before  our  judges  at  Danville,  at  our  court  of  common  pleas, 
there  to  be  held  the  third  Monday  of  August  next,  to  show  cause, 
if  any  he  have,  why  the  said  Magdalena  her  seisin  of  dower  in  the 
said  premises  should  not  forthwith  have.  And,  further,  to  do  and 
receive  all  and  whatsoever  our  said  court  shall  consider  in  that  be- 
half. And  have  you  then  and  there  the  names  of  those  by  whom 
you  shall  so  make  known  to  the  said  Jacob  Shirtz,  and  this  writ. 
Witness  the  honourable  Ellis  Lewis,  Esq.,  at  Danville,  twenty-third 
day  of  April,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  thirty-four." 

"  The  defendant  pleads  nul  tiel  record. 

"  The  defendant  further  pleads,  that  the  verdict  upon  which  said 
judgment  was  rendered,  to  wit,  at  said  county,  the  3d  of  May  1833, 
found  that  the  said  Tobias  did  not  die  seised  of  said  premises;  and 
that  the  annual  value  thereof  at  the  time  of  the  alienation  of  said 
premises  by  said  Tobias  to  said  defendant,  was  33  dollars;  and  one 
third  thereof,  11  dollars,  for  which  said  third  the  defendant  has  al- 
ways been  ready  and  willing  to  pay  and  satisfy  said  plaintiff,  but  the 
same  has  never  been  demanded;  and  this  the  said  Jacob  is  ready  to 
verify,  and  whereof  he  prays  judgment. 

"And  the  said  defendant  further  pleads,  that  on  the  1st  of  July 
1834,  at  the  county  aforesaid,  he  tendered  to  the  plaintiff  12  dollars 
60  cents,  the  whole  amount  of  said  dower  and  costs  then  due  and 
payable  to  the  said  plaintiff  on  the  said  judgment;  and  the  same 
being  then  and  there  refused  by  the  said  plaintiff,  the  defendant  paid 
the  same  to  the  prothonotary  of  this  court,  where  the  same  yet  re- 
mains ready  for  the  said  plaintiff;  and  this  he  is  ready  to  verify, 
whereupon  he  prays  judgment." 

"  To  the  first  plea  above  stated,  the  plaintiff  replies  there  is  such  a 
record. 

"  And  the  said  Magdalena  Shirtz,  by  her  said  attorney,  E.  Gree- 


June  1836.]  OF  PENNSYLVANIA.  257 

[Shirtz  v.  Shirtz.] 

nough,  saith  that  the  second  and  third  pleas  of  the  said  Jacob  Shirtz 
above  stated,  and  the  matters  therein  contained,  in  manner  and 
form  as  the  same  are  above  pleaded  and  set  forth,  are  not  sufficient 
in  law  to  bar  or  preclude  the  said  Magdalena  from  having  her  writ 
of  seisin  of  dower  against  the  said  Jacob,  in  manner  and  form  as  she 
has  set  forth  and  prayed  in  her  writ  of  scire  facias  ;  and  that  she  is 
not  bound  by  the  laws  of  the  land  to  answer  the  same;  and  this  she 
is  ready  to  verify:  wherefore,  for  want  of  a  sufficient  plea  in  this 
behalf,  she,  the  said  Magdalena  Shirtz,  prays  judgment;  and  that  she 
may  have  her  writ  of  seisin  of  dower  against  him,  the  said  Jacob 
Shirtz.  And  the  said  Magdalena,  according  to  the  form  of  the  sta- 
tute in  such  cases  made  and  provided,  states  and  shows  to  the  court 
here  the  following  causes  of  demurrer,  to  wit:  for,  that  the  said  de- 
fendant hath  not  by  his  said  plea  confessed  and  avoided,  or  traversed 
and  denied,  the  recovery  and  judgment  in  the  said  writ  of  scire  facias 
recited.  Nor  hath  he  traversed  or  denied,  or  attempted  to  put  in 
issue,  any  matter  of  fact  in  said  writ  recited;  and  that  said  plea  is 
no  answer  to  said  writ,  but  is  evasive,  and  in  other  respects  uncertain, 
informal  and  insufficient." 

Joinder  in  demurrer. 

The  court  below,  (Lewis,  President),  upon  argument,  rendered  a 
judgment  for  the  plaintiff  upon  the  demurrer. 

Frick  and  Bellas,  for  the 'plaintiff  in  error,  to  show  that  when  the 
husband  does  not  die  seised,  the  seisin  of  the  plaintiff  can  only  be 
according  to  the  value  at  the  time  of  alienation,  cited  Humphrey  v. 
Phinney,  2  Johns.  484;  Dorchester  v.  Corvantry,  11  Ibid.  510; 
Dolf  v. 'Basset,  15  Ibid.  23;  Shaw  v.  White,  13  Ibid.  179;  Winder 
v.  Little,  1  Yeates  154;  2  Sound.  45,  note  4;  1  Chit.  PL  480;  2 
Stra.  1171. 

Hepburn  and  Greenough,  contra,  cited  Barnet  v.  Barnet,  15 
Serg.  Sf  Raiule  72;  Lineweaver  v.  Stoever,  17  Ibid.  297;  Benner  v. 
Evans,  3  Penns.  Rep,  456. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  court  below  were  clearly  right  in  render- 
ing judgment  for  the  plaintiff.  The  judgment,  recited  in  the  scire 
facias,  is  such  as  the  demandant  was  entitled  to  have  upon  the 
verdict  of  the  jury  in  her  writ  of  dower ;  and,  therefore,  the  short 
entry  made  by  the  clerk,  of  "judgment  on  verdict,"  must  be  con- 
sidered as  having  been  carried  out  afterwards  in  that  form.  And  it 
having  been  proved,  to  the  conviction  of  the  jury  on  the  trial,  that 
the  husband  of  the  demandant  had  alienated  the  land,  of  which  she 
sought  to  recover  dower,  during  the  marriage,  and  consequently  did 
not  die  seised  of  it,  the  jury  had  nothing  to  do  with  the  annual  value 
thereof  at  any  time,  neither  at  the  time  of  alienation  nor  at  any  other; 
therefore,  that  part  of  their  verdict  may  be  regarded  as  surplusage, 
v. — 2  H 
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or  rejected  altogether.  This  is  according  to  what  was  done  in  the 
cases  of  Lineweaver  v.  Stoever,  17  Serg.  <§•  Raiule  297;  and  Ben- 
ner  v.  Evans,  3  Penns.  Rep.  454.  It  has,  however,  been  argued 
that  the  judgment  upon  the  verdict  ought  to  be  considered  as  a  judg- 
ment to  recover  one-third  part  of  the  land  according  to  the  value  of 
it  at  the  time  of  the  alienation;  and  that  the  judgment  not  being 
so  recited  in  the  scire  facias,  the  plea  of  nul  tielrecord  is  sustained. 
Such,  it  is  true,  would  appear  to  be  the  form  in  which  judgment  is 
given  in  such  case  in  the  state  of  New  York,  when  the  jury  find  that 
the  husband  did  not  die  seised.  And  this  form  may  be  very  proper 
there,  because  it  seems  to  be  settled  in  that  state,  that  the  widow  is 
not  entitled  to  the  benefit  of  any  increase  or  rise  in  the  value  of  the 
land  that  may  have  taken  place,  independent  of  the  improvements 
made  thereon,  from  the  general  progressive  state  of  the  improvement 
in  the  surrounding  country,  from  the  time  of  alienation  to  the  time 
of  recovery.  But  in  this  state  it  was  held,  in  Thompson  v.  Mor- 
row, 5  Serg.  Sf  Rawle  289,  after  two  arguments  by  counsel,  and 
great  deliberation  by  the  court,  that  she  was  entitled  in  the  case  of 
land  alienated  by  her  husband  during  the  marriage,  to  be  endowed 
of  it  according  to  the  value  at  the  time  of  assigning  the  dower,  ex- 
cluding therefrom  merely  the  value  of  the  improvements  made  by  the 
purchaser  and  terre-tenants  subsequently  to  the  alienation.  And 
this  has  been  considered  the  settled  rule  on  the  subject  ever  since,  and 
meets  the  entire  approbation  of  the  court  now  as  well  as  in  time  past. 
But  such  a  judgment,  as  the  counsel  for  the  plaintiff  in  error  contend 
for,  would  come  in  direct  conflict  with  this,  because  it  would  restrict 
her  to  one-third  part  only  of  the  land  according  to  the  value  of  it  at 
the  time  of  alienation,  though  it  might  have  risen  in  value  from  that 
time  more  than  one  hundred  per  cent,  without  any  improvement 
whatever  having  been  made  thereon  by  any  person.  Such  a  judg- 
ment, therefore,  would  go  to  defeat  the  demandant,  at  least  in  some 
cases,  of  what  has  been  determined  and  settled  to  be  her  just  right. 
Where  the  land  has  not  risen  in  its  value,  except  from  improve- 
ments made  on  it  by  the  purchaser  or  tenants  subsequently  to  the 
alienation,  such  judgment  might  answer  the  purpose,  because  it 
would  in  that  particular  case  be  giving  to  the  demandant  all  she  had 
any  right  to  claim.  But  it  is  certainly  more  convenient,  and  indeed 
indispensably  requisite,  in  order  to  secure  to  the  demandants  in  all 
cases  what  they  are  in  justice  and  by  law  entitled  to,  that  that  form 
should  be  adopted  and  observed,  which  is  best  suited  to  enable  the 
sheriff  and  the  inquest,  on  the  execution  of  the  writ  of  seisin,  to 
give  to  the  plaintiff  in  each  particular  case  such  portion  of  the  lands 
as,  according  to  the  rule  mentioned,  she  shall  be  entitled  to.  The 
form  recited  in  the  scire  facias  seems  to  meet  fully  the  exigency  of 
every  case  that  can  arise;  for  upon  it  the  demandant  has  a  right  to 
sue  out  a  writ  of  seisin,  directed  to  the  sheriff  of  the  county,  whose 
duty  it  will  be  to  execute  the  same  according  to  the  law  of  the  case, 
or  in  other  words  according  as  he  and  the  inquest  summoned  to 
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his  aid  shall  find  the  state  of  facts  to  be.  And  in  the  present  case, 
for  instance,  it  would  be  his  duty,  in  conjunction  with  the  inquest 
which  he  shall  call  to  his  aid  in  the  execution  of  the  writ  of  seisin, 
to  lay  off  by  metes  and  bounds  one-third  part  of  the  premises  men- 
tioned therein,  according  to  their  value  at  the  time  of  doing  so,  leav- 
ing out  of  the  estimate  merely  the  value  of  the  improvements  made 
thereon,  if  any,  since  the  time  of  the  alienation  by  the  husband.  If 
the  rule,  which  ought  to  govern  the  sheriff  and  the  inquest  in  the 
execution  of  the  writ  of  seisin,  should  happen  to  be  misapprehended 
or  not  observed  by  them,  the  court,  on  the  writ's  being  returned  by 
the  sheriff,  at  the  instance  of  the  party  aggrieved,  has  it  fully  in  its 
power  to  grant  such  relief  as  shall  be  necessary  in  order  to  do  complete 
justice  between  the  parties,  and  to  obtain  a  due  execution  of  the 
writ  by  giving  to  the  demandant  what  is  her  just  right  and  no  more. 
This  matter  is  fully  explained,  and  the  same  rule  mentioned  above 
laid  down  in  Benner  v.  Evans,  3  Penns.  Rep.  456,457.  We,  there- 
fore, think  the  plea  of  mil  tiel  record  was  disproved  by  the  record 
produced,  and  that  the  plaintiff  below  was  entitled  to  judgment  upon 
the  issue  joined  thereon. 

The  second  and  third  pleas  are  perfect  nullities,  and  no  answer 
whatever  to  the  plaintiff's  demand.  She  had  made  no  claim  to  mo- 
ney under  her  judgment;  nor  can  she  be  compelled  to  accept  of  it. 
She  has  a  judgment  to  recover  one-third  part  of  the  land;  and  nothing 
but  that,  without  her  own  consent,  can  be  made  to  satisfy  her. 

Judgment  affirmed. 


Bennet  against  Paine. 

If  after  ejectment  brought  the  parties  compromise,  and  the  defendant  purchases  the 
plaintiffs  title,  and  secures  the  purchase  money  by  mortgage,  upon  which  a  judgment  is 
afterwards  obtained,  and  the  property  sold,  and  ejectment  is  brought  to  recover  pos- 
session, the  defendant  upon  the  trial  will  not  be  permitted  to  defend  himself  in  his  pos- 
session, by  the  same  evidence  which  he  might  have  given  in  the  original  suit.  The 
compromise  is  conclusive  upon  him.  But  he  may  be  permitted  to  prove  that  the  land 
for  which  the  ejectment  is  brought  is  not  the  same  which  was  the  subject  of  the  com- 
promise. 

ERROR  to  Bradford  county. 

Ejectment  for  a  tract  of  land  by  Selah  Paine  against  Benjamin 
Bennet. 

In  1809  Archibald  M'Allister  brought  an  ejectment  against 
Amos  and  Nathan  Bennet  for  a  tract  of  land  alleged  to  be  the  same  as 
that  now  in  dispute,  which  suit  was  settled  by  the  parties  in  1813,  and 
Benjamin  Bennet  the  son  of  Amos  Bennet  gave  a  mortgage  to  MJ 
Allister  for  the  purchase  money  of  his  title:  this  was  sued  out  in  1819, 
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and  judgment  was  obtained  for  1674  dollars  40  cents,  upon  which  exe- 
cutions were  issued,  and  in  1822  the  land  was  sold  to  I.  C.  M'Allister, 
who  conveyed  it  to  Selah  Paine  the  plantiffin  this  suit.  After  this 
evidence  had  been  given,  the  plaintiff  gave  some  parol  evidence  to 
show  that  the  land  was  the  same  for  which  the  first  ejectment  had 
been  brought  and  which  was  compromised. 

The  defendant  then  offered  parol  evidence  that  the  land  was  not 
the  same  purchased  by  him  from  M'Allister  and  mortgaged  as 
above  stated:  and  that  he  was  not  in  possession  of  the  land  in  ques- 
tion at  the  time  of  the  purchase  of  M'Allister. 

This  evidence  was  objected  to,  and  the  court  overruled  it. 

Williston  and  Ellwell,  for  plaintiff  in  error. 
Conyngham,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — This  cause  was  in  this  court  before.  2  Watts  427. 
On  the  trial  in  the  common  pleas  on  that  occasion,  Benuet,  the  defend- 
ant, set  up  as  a  defence  that  which  was  originally  insisted  on  by  his 
father,  and  which  was  the  object  of,  and  was  the  matter  settled  by, 
the  compromise  with  M'Allister.  This  event  decided  that  there 
was  then  error  in  the  charge  of  the  court  on  the  facts  as  proved. 

On  a  second  trial  the  plaintiff  after  having  shown  his  legal  title,  and 
which,  uncontradicted,  would  have  entitled  him  to  recover,  went  on 
to  call  a  witness  to  prove  what  was  not  necessary,  unless  defendant 
should  attempt  to  invalidate  the  title  shown  by  him.  In  other  words, 
the  plaintiff  proceeded  to  give  rebutting  evidence  before  the  defend- 
ant had  given  any  testimony,  which  required  to  be  rebutted;  in  fact 
before  the  defendant  had  given  any  evidence  at  all.  This  is  an  ir- 
regularity: but  it  occurs  often  in  trials.  In  the  present  instance,  the 
plaintiff,  assuming  that  this  parol  evidence  was  absolute  verity,  ob- 
jected to  the  defendant  giving  any  evidence,  and  the  court  sustained 
the  objection;  defendant  now  brings  a  writ  of  error.  It  may  be  ad- 
mitted that  the  witness  was  entirely  credible,  nay,  of  the  highest 
respectability,  yet  the  law  permits  the  evidence  of  any  and  every  hu- 
man being  to  be  canvassed  by  counsel  and  contradicted  by  other  evi- 
dence, and  rightly  permits  it;  for  any  man  may  mistake  the  nature  of 
a  transaction  at  which  he  is  present,  may  not  hear  distinctly,  or  not 
comprehend  exactly  what  was  said,  or  may  have  forgotten  a  part  of 
it.  Hence,  whatever  is  proved  by  parol  may  be  explained  or  dis- 
proved by  the  other  side,  by  parol,  and  the  jury  are  to  decide  what 
was  the  real  truth  of  the  case. 

It  seems  from  the  testimony  on  the  record  as  well  as  from  the  de- 
fendant's offer,  that  heretofore  Archibald  M'Allister  claimed  a  tract 
of  land  on  which  Amos  Bennet,  the  father  of  Benjamin,  resided,  and 
brought  an  ejectment  to  recover  it.'  After  the  suit  had  been  pend- 
ing some  time,  and  the  parties  had  time  to  consider  of  his  own  and 
his  adversary's  right,  a  compromise  was  agreed  on,  and  Benjamin 
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Bennet,  perhaps  after  his  father's  death,  if  not,  with  his  father's  con- 
sent, agreed  to  purchase  the  right  of  M'Allister,  and  gave  a  mortgage 
to  secure  payment  of  the  price.  Under  a  sale  on  that  mortgage  Panic 
claims.  The  defendant  offered  to  prove  "  that  the  tract  of  land  in 
his  possession  and  for  which  this  suit  is  brought  is  not  the  land  he 
purchased  from  M'Allister,  and  for  which  he  gave  the  mortgage." 
Now  it  is  apparent,  that  if  not  the  land  mortgaged,  it  would  not  be 
the  land  sold  on  the  mortgage  and  cannot  be  the  land  for  which  plain- 
tiff had  shown  title,  and  was  direct  and  important,  and  if  believed, 
conclusive  in  the  case.  It  ought  then  to  have  been  admitted,  if  the 
proof  corresponded  with  the  offer;  but  this  cause  having  been  now 
twice  before  this  court,  we  know  this  much  of  it,  viz;  that  on  the  for- 
mer trial  defendant  attempted  to  show  that  if  he  had  not  made  the 
compromise  and  agreed  to  pay  M'Allister,  and  if  he  had  then 
known  what  he  now  knows,  he  did  not  act  wisely  in  agreeing  to 
buy;  it  may  be  said  we  have  pretty  strong  evidence,  that  the  objection 
to  M'Allister's  title  was,  that  it  was  not  supposed  he  could  show 
the  lines  of  his  survey.  If,  then,  the  defendant  in  this  case  under  his 
offer  in  the  words  above  stated  should  attempt  to  prove  that  the  lines 
of  the  survey  he  bought  are  not  on  the  ground,  or  that  there  is  some 
inaccuracy  in  the  survey,  such  proof  would  not  and  ought  not  to 
avail  him.  Where  two  men  are  at  law  about  the  title  to  a  tract  of 
land,  one  of  them  always  has  the  real  title  and  the  other  has  not;  but 
it  often  happens  that  the  evidence  of  title  is  in  some  respects  vague 
or  defective,  and  the  party  with  no  more  evidence  than  he  then  has, 
prefers  to  compromise  and  the  parties  do  compromise,  and  this  is 
reduced  to  writing  and  evidenced  by  solemn  instruments;  afterwards 
the  witnesses  of  the  one  party  die,  the  trees  of  every  survey  decay 
and  disappear  naturally  or  artificially,  or  the  other  party  discovers 
some  evidence  of  which  he  was  not  informed  when  he  compromised, 
and  he  wishes  to  annul  the  contract,  to  open  the  controversy  and 
try  the  title.  Nothing  is  better  settled  than  that  this  cannot  be  done; 
nothing  is  more  clear  than  that  the  peace  and  welfare  of  the  country 
require  that  it  should  not  be  done.  If  it  were  permitted,  the  settle- 
ment of  a  suit  would  be  only  the  certain  preparation  for  another, 
and  the  party  whose  witnesses  survived  the  witnesses  of  the  other 
party,  would  be  sure  to  renew  the  contest  as  soon  as  he  discovered  that 
he  had  an  advantage.  A  case  may  occur  in  which  it  may  be  apparent 
that  a  party  has  lost  by  a  compromise,  but  it  will  not  do  on  this  ac- 
count to  change  a  rule  of  law  founded  in  the  best  sense  and  most 
conducive  to  the  peace  of  society  and  security  of  titles.  It  will  be 
necessary  then  to  prove  in  this  case,  not  that  M'Allister's  title  was 
not  good  for  the  land  on  which  Benjamin  Bonnet  lives,  but  that  the 
compromise  did  not  relate  to  and  embrace  that  land;  for  if  it  did, 
there  is  an  end  of  controversy;  the  agreement  of  compromise  must 
be  valid  and  bind  both  parties,  unless  Bennet  can  prove  actual  fraud 
and  actual  wilful  misrepresentation  by  M'Allister,  or  actual  con- 
cealment of  some  facts  which  M'Allister  knew  and  which  he  was 
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bound  to  communicate,  for  unless  bound  by  circumstances  of  trust, 
&c.  to  communicate  them,  he  is  not  bound  to  do  so. 

If  then  the  offer  is  modified  to  be  that  it  is  not  the  land  purchased 
from  M'Allister  and  for  which  he  gave  the  mortgage,  or  which  was 
understood  to  be  purchased  and  understood  by  the  parties  to  be  em- 
braced in  the  mortgage,  the  testimony  is  admissible  and  available;  but 
if  it  is  admitted  that  there  was  a  compromise  of  a  suit  and  a  purchase 
of  the  land,  the  object  of  that  suit  and  a  mortgage  given  for  the  land 
which  the  parties  intended  to  embrace  the  land  then  in  suit,  it  will 
not  avail  the  party  to  prove  that  M'Allister  had  not  a  good  title  to 
that  land;  the  compromise  made  an  end  of  that  matter;  it  was  a  sol- 
emn agreement,  after  contest  and  after  time  for  reflection  and  em- 
ployment of  counsel,  to  pay  a  certain  sum  for  M'Allister's  title 
to  the  land  then  in  dispute,  and  a  solemn  pledge  of  that  land  for  the 
payment  of  that  sum,  and  if  that  land  was  sold  on  that  mortgage  and 
the  title  under  that  sale  is  in  the  plaintiff,  he  must  recover  that  land; 
but  if  this  suit  is  not  for  the  land  embraced  and  intended  to  be  em- 
braced in  the  compromise  and  in  the  deed  and  mortgage,  but  for 
other  and  different  land,  defendant  may  show  it,  and  if  he  does  show 
it,  plaintiff  will  not  recover. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Case  against  Green. 

A  contract  for  the  delivery  of  specific  articles  of  property  to  another,  at  a  certain 
time  and  place,  in  discharge  of  a  previous  debt,  is  performed  and  the  debt  satisfied  by 
a  tender  and  delivery  of  the  property  at  the  time  and  place,  although  the  payee  did  not 
attend  to  receive  the  property.  And  no  action  on  the  contract  can  afterwards  be  main- 
taincd  against  the  debtor. 

ERROR  to  the  common  pleas  of  Susquehanna  county. 

B.  T.  Case,  plaintiff  in  error  and  plaintiff  below  against  David 
Green  and  John  Varrow.  The  plaintiff,  to  maintain  the  issue  on  his 
part  gave  in  evidence  this  agreement. 

"  Bridgewater,  August  13,  1830.  The  undersigned  do  jointly  and 
severally  promise  to  pay  to  B.  T.  Case,  Esq.  the  full  amount  due  to 
said  B.  T.  Case,  on  and  by  virtue  of  an  execution  now  in  the  hands 
of  Francis  Perkins,  against  David  Green  and  Obadiah  Green,  be  the 
same  more  or  less.  Said  demand  to  be  paid  in  scythe  snaths,  (or 
sticks,)  and  rakes,  (in  the  proportion  of  three  scythe  sticks  to  one 
rake,)  all  to  be  delivered  at  the  *  Salt  Well/  in  Middletown,  on  the 
ninth  day  of  September  next,  then  and  there  to  be  prized  by  two  dis- 
interested appraisers,  having  a  privilege  of  calling  in  a  third  man  to 
assist  in  prizing.if  wished.  Said  scythe  snaths  and  rakes  to  be  taken 
and  received  in  full  of  all  demands  by  said  execution,  after  being 
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duly  delivered  and  fairly  appraised.     Furthermore,  all  costs  now 
accrued  on  said  execution  to  be  paid  by  said  B.  T.  Case. 

"  DAVID  GREEN, 
"  JOHN  VARROW." 

The  plaintiff  then  gave  in  evidence  the  execution  mentioned  in 
the  agreement,  showing  that  there  was  due  thereon  at  its  date,  50 
dollars  18  cents. 

The  defendant  then  proved,  that  on  the  9lh  of  September  1830, 
he  delivered  on  the  place  mentioned  in  the  agreement,  165  snaths 
and  55  rakes;  that  Case  did  not  attend  at  the  time  and  place  to  receive 
them;  that  he,  the  defendant,  procured  two  individuals,  who  valued 
the  property  at  twenty-five  cents  for  each  snath  and  rake,  and  that  he 
left  them  upon  the  ground. 

The  plaintiff  then  gave  evidence,  that  he  was  sick  at  the  time  of 
the  delivery  of  the  property,  and  for  some  time  after;  that  it  was 
thrown  upon  the  ground  in  the  open  air,  uncovered,  and  was  spoiled. 
He  also  called  witnesses  to  prove  that  the  value  of  snaths  and  rakes 
was  from  twelve  and  a  half  to  twenty-five  cents  each,  and  that  those 
delivered  did  not  exceed  in  value  eighteen  cents. 

The  court  (Herrick,  President,)  charged  the  jury  thus: 

"The  defendant  must  satisfy  the  jury  that  scythe  sticks  and  rakes 
to  the  full  amount  of  plaintiff's  claim  were  produced  at  the  time  and 
place  and  appraised;  a  part  will  not  answer;  or  the  plaintiff  will  have 
a  right  to  recover  in  this  action  the  money  instead  of  taking  the  pro- 
perty. But  if  the  whole  property  was  turned  out  and  appraised,  at 
the  time  and  place  according  to  the  agreement,  and  the  plaintiff  was 
not  present  in  person  or  by  his  agent  to  receive  it,  whether  the  de- 
fendant took  good  care  of  the  property  or  not,  it  amounted  to  pay- 
ment and  satisfaction  of  the  agreement,  although  he  may  be  liable  to 
the  plaintiff  in  trover,  replevin  or  as  bailee." 

The  jury  gave  a  verdict  for  the  defendants  on  which  judgment 
was  rendered. 

Error  assigned.  The  court  erred  in  charging  the  jury  "that  if 
the  whole  property  was  turned  out  and  appraised  at  the  time  and 
place,  according  to  the  agreement,  and  the  plaintiff  was  not  present 
in  person  or  by  his  agent  to  receive  it,  whether  the  defendant  took 
good  care  of  the  property  subsequently  or  not,  it  amounted  to  pay- 
ment and  satisfaction  of  the  agreement,  although  he  may  be  liable 
to  the  plaintiff  in  trover,  replevin  or  as  bailee. 

Jessup,  for  plaintiff  in  error. 
Lusk,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — The  case  supposes  that  the  payer  attended  at  the  day 
and  place  fixed  by  the  agreement,  and  delivered  or  was  ready  to  de- 
liver the  property  in  satisfaction  of  the  debt;  so  that  the  question  is, 
what  effect  this  has  on  the  action?  In  general,  a  tender  does  not  ex- 
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tinguish  the  demand.  The  only  effect  of  it  is  to  preclude  any  claim 
for  interest;  but  still,  in  some  cases,  a  tender  by  one  party,  to  pay  a 
debt  or  perform  a  duty,  and  the  refusal  of  the  other  to  accept  thereof, 
amounts  to  a  payment  of  the  debt  or  a  performance  of  the  duty. 
Thus,  if  A.,  without  any  debt  or  duty  preceding,  enfeoff  B.  of  land, 
with  condition  for  the  payment  of  100  pounds  to  B.,  in  the  nature 
of  a  gratuity,  and  A.  tender  the  money  to  B.,  and  B.  refuse  to  ac- 
cept it,  the  land  is  thereof  discharged  forever.  So,  if  a  single  bond 
be  entered  into  for  the  payment  of  20  pounds  to  the  obligee,  and 
afterwards  a  deed  be  made,  that,  at  the  payment  of  10  pounds,  the 
bond  shall  be  void,  and  the  obligor  tender  the  10  pounds,  and  the 
obligee  refuse  to  accept  it,  the  obligor  is  discharged  forever.  If  a 
man  enter  into  an  obligation  in  the  penalty  of  100  pounds,  with  con- 
dition to  perform  an  award,  or  to  do  some  other  thing,  for  the  benefit 
of  the  obligee,  which  it  was  not  incumbent  on  the  obligor  to  do  at 
the  time  of  entering  into  the  obligation,  a  tender  by  the  obligor,  of 
performing  the  award,  or  of  doing  the  other  thing,  and  a  refusal  by 
the  obligee  to  accept  thereof,  are  a  perpetual  bar  to  the  action  upon 
the  obligation;  for,  as  the  condition  is  satisfied  by  the  tender  and  re- 
fusal, the  penalty  cannot  be  recovered;  and,  as  the  performing  of  the 
award  or  doing  the  other  thing,  which  it  was  not  incumbent  on  the 
obligor  to  do,  at  the  time  of  entering  into  it,  could  not  be  parcel  of 
the  obligation,  no  action  lies  therefor,  to  compel  the  performance  of 
the  award  or  the  doing  of  the  other  thing.  1  Inst.  207;  5  Bac.  *ftb. 
11,  tit.  Tender.  If  a  man  be  bound  in  200  quarters  of  wheat,  for 
the  delivery  of  100  quarters,  if  the  obligor  tender  at  the  day  100 
quarters,  he  shall  not  plead  uncore prist,  because,  albeit,  as  in  these 
cases  it  be  parcel  of  the  condition,  yet  they  be  bona  peritura,  and  it 
is  a  charge  for  the  obligor  to  put  them.  The  delivery  of  the  goods 
is  collateral  to  the  obligation,  as  it  is  termed,  and  by  tender  and  re- 
fusal, the  plaintiff  shall  never  be  entitled  to  the  money.  In  the  In- 
stitutes, it  is  said,  if  the  obligee  refuse  them,  when  a  lawful  tender  is 
made  to  him,  it  shall  be  accounted  his  own  folly.  And  in  all  such 
cases,  in  pleading  of  the  tender  and  refusal,  the  parties  shall  not  be 
driven  to  plead,  that  he  is  ready  to  pay  the  same,  or  tender  it  in 
court.  So,  also,  in  Slingerland  v.  Morse,  8  Johns.  Rep.  475,  where 
the  contract  was  to  deliver  horses  and  household  property,  which 
was  tendered  and  refused,  it  was  decided,  that  such  a  tender  and  re- 
fusal was  a  complete  bar  to  the  suit,  on  the  contract;  and  that  the 
plaintiff  must  resort  to  the  person  in  whose  possession  the  goods  are, 
and  who  held  them  as  bailee  and  at  his  risk.  The  only  difference 
between  the  case  cited  and  the  case  at  bar  is,  that  here,  there  was  not 
a  tender  and  refusal,  because  the  payor  did  not  attend  at  the  time  and 
place  appointed.  But  this  can  make  no  difference  in  principle;  for 
every  consequence  which  would  have  followed  from  a  tender  and 
refusal,  will  follow  from  being  ready  to  tender,  in  case  the  person, 
whose  duty  it  was  to  be  present  at  the  place  where  the  tender  was 
intended  to  have  been  made,  neglect  to  be  present.  If  every  such 
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consequence  did  not  follow,  it  would  frequently  happen,  that  not- 
notwithstanding  one  party  has  done  all  that  was  in  his  power  to 
make  a  tender,  all  would  be  rendered  ineffectual,  by  the  wilful  ab- 
sence of  the  other  party.  5  Bac.  M.  14,  title  Tender. 

The  effect  of  the  tender  and  refusal  or  being  ready  to  tender,  when 
the  other  party  does  not  attend,  is  to  divest  the  property  from  the 
original  owner  and  invest  it  in  the  payee.  Of  course,  all  right  of 
action  is  extinguished,  on  the  contract;  it  having  been  satisfied  and 
paid.  If,  therefore,  the  plaintiff,  has  any  remedy,  it  must  be  by  suit 
against  the  party  in  whose  possession  the  goods  are,  and  not  upon 
the  contract.  It  must  be  remarked,  that  the  articles  were  not  of  such 
a  nature  as  to  be  liable  to  injury  by  an  exposure  to  the  weather  for 
a  few  days. 

Judgment  affirmed. 


Flowers  against  Franklin. 

A  testator  devised  a  farm,  and  bequeathed  the  stock  thereon  to  his  widow  for  life, 
for  the  use  of  herself  and  other  members  of  his  family,  with  remainder  to  others 
named  in  his  will;  after  his  death  his  widow  took  possession  of  the  farm  and  stock,  and 
used  the  same  as  directed  by  the  will  until  her  death:  Held,  that  the  stock  and  grain 
which  remained  at  her  death,  although  not  the  same  which  she  received,  went  in  re- 
mainder to  the  legatees  named  in  the  will,  and  not  to  the  personal  representative  of  the 
widow. 

ERROR  to  the  common  pleas  of  Bradford  county. 

Nathaniel  Flower,  and  others,  legatees  under  the  will  of  John 
Franklin,  against  Samuel  Overshire,  administrator  of  Abigail  Frank- 
lin deceased.  Special  verdict. 

"  John  Franklin,  late  of  Athens,  Bradford  county,  on  the  12th  day 
of  November  1823,  made  his  last  and  testament,  a  copy  of  which  is 
hereto  attached.  The  said  John  Franklin  died  the  10th  day  of 
March  1831;  his  will  was  duly  proved  before  register  the  10th  day 
of  May  1831." 

"  Abigail  Franklin,  widow  of  John  Franklin,  continued  after  his 
decease  to  reside  on  the  farm,  late  of  the  said  John  Franklin;  Amos 
Franklin  worked  the  farm  on  shares  for  two  seasons  or  years,  and 
put  in  fall  grain  in  the  fall  of  the  last  year,  while  he  improved  it;, 
giving  to  the  said  Abigail  her  share  of  the  crops;  Samuel  Overshire 
worked  the  farm  in  like  manner  the  next  year,  giving  to  Mrs  Frank- 
lin her  share." 

"Abigail   Franklin  died  in  February  1834,  and  letters  of  ad- 
ministration on  her  estate  were  duly  granted  to  Samuel  Overshire 
the  10th  day  of  February  1834." 
v. — 2  i 
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"  The  following  is  an  inventory  of  the  property  of  Abigail  Frank- 
lin, made  by  her  administrator." 

Here  followed  an  inventory  of  property,  consisting  of  wheat, 
rye,  corn,  horses,  cows,  &c.,  &c. 

"  One  note  against  Nathaniel  Clapp,  for  100  dollars  dated  the  3d 
of  October  1833;  about  sixty-six  bushels  of  wheat,  about  ten  bushels 
of  rye.  This  was  the  share  coming  to  Mrs  Franklin,  sowed  on  the 
farm  by  Samuel  Overshire  before  her  decease,  and  reaped  after  her 
decease. 

A  judgment  in  favour  of  Abigail  Franklin  against  Jacob  Campbell. 
A  judgment  in  favour  of  Abigail  Franklin  against  Joseph  Green. 
A  judgment  in  favour  of  Abigail  Franklin  against  Mr  Johnson. 

"  Before  Charles  Comstock  for  hay  sold  off  the  place  after  the  de- 
cease of  John  Franklin,  and  which  was  on  the  place  at  the  time  of 
his  decease." 

"  The  grain  contained  in  the  above  inventory,  was  sowed  and 
raised  after  John  Franklin's  decease,  and  the  stock  and  provisions 
raised,  and  other  articles  acquired  after  his  decease,  except  the  judg- 
ments mentioned  above  against  Campbell,  Green,  and  Johnson,  the 
consideration  of  which  is  stated."  «• 

"  The  note  against  Nathaniel  Clapp  was  given  for  grain  raised  on 
the  farm." 

"  The  family  of  John  Franklin  at  the  date  of  his  will  consisted  of 
himself  and  wife,  his  grandson  Amos  Franklin,  Lydia  Bidlack  and 
Abigail  Bidlack,  granddaughters  of  Mrs  Franklin,  by  a  former 
husband,  and  at  his  decease  the  same;  besides  others  occasionally 
working  on  the  place  or  in  the  family." 

"  It  is  admitted  that  Mrs  Franklin  had  no  estate  but  what  she  de- 
rived from  the  will  of  John  Franklin,  and  acquired  by  the  use  of 
that  property." 

Upon  the  above  state  of  facts  it  is  submitted  to  the  court,  whether 
the  devisees  under  the  will  of  John  Franklin,  to  wit;  Keziah  Beebe, 
the  children  of  Billy  Franklin,  and  Henry  Franklin,  or  those  who 
hold  their  interest  under  the  said  devises  and  bequests,  are  entitled 
to  any  or  all  the  articles  or  things  mentioned  in  said  inventory  after 
the  payment  of  the  debts  of  Mrs  Abigail  Franklin,  and  if  the  court 
should  be  of  that  opinion,  judgment  to  be  entered  for  the  plaintiffs  for 
such  part  or  the  whole;  but  if  the  court  should  be  of  opinion  that  the 
property  belonged  to  Abigail  Franklin  at  the  time  of  her  decease  to  be 
distributed  by  her  administrators  to  her  legal  representatives,  then 
judgment  to  be  rendered  for  defendants  with  liberty  to  either  party 
to  take  a  writ  of  error." 

Will  of  John  Franklin. 

"  Item. — I  give  and  bequeath  to  Amos  Franklin,  my  grandson, 
thirty  acres  of  land,  on  the  south  side  of  the  farm  on  which  I  now 
reside,  beginning  on  the  bank  of  the  Susquehanna  river  and  extend- 
ing one  mile  back;  also,  one  half  of  my  sawmill  with  the  privileges 
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thereunto  belonging;  also,  the  privilege  of  the  fruit  in  the  little  or- 
chard, on  the  north  side  of  the  farm,  adjoining  Robert  Spalding's 
land,  so  long  as  my  wife  Abigail  shall  remain  my  widow;  also,  my 
watch  and  my  young  bay  mare;  also,  I  further  give  to  my  said 
grandson  Amos  a  part  of  one  of  my  barns  to  store  his  grain. 

"  Item. — I  give  and  bequeath  the  residue  of  my  farm,  together 
with  the  dwelling  house,  half  of  the  sawmill  and  other  privileges 
and  improvements,  not  before  excepted,  to  my  wife  Abigail  Franklin 
during  her  life,  to  be  improved  for  the  use  of  the  family,  and  so 
long  as  my  grandson  Amos  shall  continue  to  work  the  farm  to  the 
satisfaction  of  my  said  wife,  he  shall  have  his  living  out  of  the  pro- 
ducts of  said  farm;  also,  I  further  will  that  the  debts,  which  I  am 
owing,  shall  be  paid  out  of  the  moneys  which  shall  be  collected  on 
demands  which  are  due  to  me;  also,  I  give  all  my  farming  utensils 
to  my  wife  Abigail  to  be  used  in  improving  the  farm;  also,  all  the 
household  furniture  I  give  and  bequeath  to  my  said  wife,  and  she  to 
furnish  my  two  grand  daughters  Lydia  and  Abigail  Bidlack,  each  of 
them,  one  bed  and  bedding:  and  I  further  bequeath  to  the  said 
Lydia  and  Abigail  Bidlack,  to  each  of  them,  one  cow  and  ten  sheep; 
the  cow  and  sheep  to  be  delivered  to  Abigail  when  she  arrives  at 
eighteen  years  of  age,  or  at  the  decease  of  my  wife.  I  do  further 
give  and  bequeath  to  my  said  wife  my  horse  and  oldest  mare  to- 
gether with  my  saddle,  wagon,  cutter  and  harness  thereunto  belong- 
ing, to  be  kept  and  used  for  the  use  and  benefit  of  the  family;  also, 
I  further  give  to  my  wife  Abigail  my  oxen  and  the  residue  of  my 
cattle  and  sheep  w-hich  1  have  not  already  bequeathed,  to  be  kept  on 
the  farm  for  the  use  of  the  family;  also,  my  swine  and  the  grain  and 
corn  which  I  now  have,  I  give  to  my  said  wife,  to  be  used  for  the 
benefit  of  the  family. 

"Item. — I  give  and  bequeath  to  my  daughter  Kezia  Beebe  thirty 
dollars  in  money,  to  be  laid  out  in  procuring  a  gold  medal  to  be  en- 
graved with  my  portrait  and  name;  I  also  give  to  the  daughter  of 
my  grandson  Henry  Franklin,  fifty  dollars,  to  be  paid  out  of  the 
moneys  due  me,  and  to  be  placed  in  the  hands  of  my  son-in-law  Dr 
Solomon  Beebe,  for  the  education  of  said  child;  I  also  further  give 
to  my  wife,  my  right  in  the  Cayuga  and  Susquehanna  Turnpike 
Stock,  amounting  to  ten  shares,  to  be  disposed  of  as  she  shall  think 
best.  I  also  give  and  bequeath  to  my  son  Billy  Franklin, 'the  sum 
of  five  dollars  in  money;  and  I  hereby  further  give  and  bequeath  to 
my  daughter  Kezia  Beebe,  at  the  decease  of  my  wife,  the  one-third 
part  of  the  estate  both  real  and  personal,  which  I,  by  this  my  last 
will  and  testament  have  and  do  hereby  bequeath,  to  my  wife  Abigail 
Franklin  during  her  life;  and  further,  the  remaining  two-thirds  of  the 
personal  as  well  as  the  real  estate  bequeathed,  as  before  mentioned,  to 
my  wife  during  her  life,  I  hereby  give  and  bequeath  at  her  decease, 
to  the  children  of  my  son  Billy  Franklin  and  to  my  grandson  Henry 
Franklin,  to  be  shared  by  them  and  shared  alike;  I  also  further  will, 
that  the  demand  I  have  against  Michael  R.  Thorp,  in  the  hands  of  B. 
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A.  Lelard  for  collection,  the  one-half  part  to  be  given  to  my  wife 
for  the  use  of  the  family,  and  the  other  half  part  I  give  and  bequeath 
to  Henry  Miller,  Esq.  of  Spencer,  in  the  state  of  New  York;  also, 
all  moneys  due  me  from  the  Cayuga  and  Susquehanna  Turnpike 
Company,  when  collected,  I  give  and  bequeath  to  my  said  wife  Abi- 
gail for  the  use  of  the  family  and  to  be  applied  in  discharging  the 
debts  and  bequests  herein  before  mentioned;  Also,  I  do  hereby  fur- 
ther will,  that  my  grandson  Amos  Franklin,  shall  have  the  privilege 
of  living  in  the  house  whether  he  works  the  farm  or  not." 

The  court  below  was  of  opinion  that  the  plaintiff  was  not  entitled 
to  recover,  and  rendered  a  judgment  for  the  defendant. 

Over  ton,  for  plaintiff  in  error. 

Elwell  and  Williston,  contra,  cited  Mifflin  v.  Mifflin,  6  Serg.  $? 
Kawle  460;  Toll.  Law  of  Errors  204. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — A  correct  solution  of  the  question  presented  here 
is  only  to  be  got  at  by  a  proper  construction  of  the  will  of  the  tes- 
tator. In  the  construction  of  wills,  the  first  thing  to  be  sought  after, 
is,  the  intention  of  the  testator,  which  must  be  collected  from  the 
terms  of  the  will  itself,  ex  viceribus  suis.  The  intention  being 
thus  ascertained,  such  construction  ought  to  be  put  on  the  will,  as 
shall  be  best  adapted  to  carry  it  into  effect,  so  far  as  shall  be  consistent 
with  the  rules  and  policy  of  the  law.  It  is  admitted  by  the  case 
stated  that  all  that  is  claimed  by  the  plaintiffs  here  was  derived  by 
Mrs  Franklin  the  intestate  of  the  defendant,  from  the  will  of  the 
testator  her  husband  John  Franklin.  The  first  gift  to  her,  after  giv- 
ing to  his  grandson  Amos  Franklin  a  part  of  his  farm,  on  which  he 
resided,  is  the  residue  thereof,  together  with  the  dwelling  house,  half 
of  the  sawmill  and  other  privileges  and  improvements  not  before 
excepted,  which  he  gives  and  bequeathes  to  her  during  her  life,  to 
be  improved  for  the  use  of  the  family.  He  also  gives  all  his  farming 
utensils  to  his  wife,  to  be  used  in  improving  the  farm;  likewise 
his  horse  and  old  mare  together  with  the  saddle,  waggon,  cutter  and 
harness  thereunto  belonging,  to  be  kept  and  used  for  the  use  and 
benefit  of  the  family:  Also  his  oxen,  and  the  residue  of  his  cattle 
and  sheep,  to  be  kept  on  the  farm  for  the  use  of  the  family:  also 
his  swine  and  the  grain  and  corn,  which  he  then  had,  to  be  used /or 
the  benefit  of  the  family.  After  which,  he  gives  and  bequeathes  to 
his  daughter  Kezia  Beebe,  at  the  decease  of  his  wife,  the  one-third  part 
of  the  estate,  both  real  and  personal,  which  he  by  his  will  had 
given  and  thereby  did  give  to  his  wife  during  her  life:  and  the 
remaining  two^thircls  of  the  personal  as  well  as  the  real  estate  be- 
queathed as  before  to  his  wife  during  her  natural  life,  he  thereby 
gives  and  bequeathes,  at  her  decease,  to  the  children  of  his  son  Billy 
Franklin  and  his  grandson  Henry  Franklin,  to  be  shared  by  them 
and  shared  alike.  He  then  further  gives  his  wife,  for  the  use  of  the 


June  1836.]  OF  PENNSYLVANIA.  269 

[Flowers  v.  Franklin.] 

family,  the  one-half  of  the  demand,  he  has  against  Michael  R.  Thorp, 
which  was  in  the  hands  of  B.  A.  Leland  for  collection:  also,  all  the 
mOneys  due  him,  from  the  Cayuga  and  Susquehanna  Turnpike  Com- 
pany, when  collected,  he  gives  to  his  wife  for  the  use  of  the  family, 
and  to  be  applied  to  discharging  the  debts  and  bequests  therein  be- 
fore mentioned. 

The  devise  of  the  residue  of  the  farm,  with  the  dwelling  house, 
half    of   the  sawmill  and  other  privileges  and  improvements  not 
before  excepted,  appear  to   be  the  only  things  given  to  his  wife, 
among  those  just  mentioned,  which  are  expressly  limited  to  her  for 
life,  except  the  clause  in  the  will,  by  which  he  gives  those  things 
over  after  the  death  of  his   wife,  wherein  he  directs  that  "  the  one 
third  part  of  the  estate  both  real  and  personal  which  I  by  this  my 
last  will  and  testament  have,  and  do  hereby  bequeath  to  my  wife, 
Abigail  Franklin  during  her  natural  life"  is  to   be  considered 
as  being  used  by  the  testator  for  the  purpose  of  limiting  all  the 
personal  estate,  given  to  her  by  his  will,  for  the  use  of  the  family, 
to  the  term  of  her  life.     That  the  testator  must  have  intended  that 
the  personal  property  given  by  his  will  to  his  wife,  which  should 
not  have  been  consumed  by  use  in  her  lifetime,  should  go  over,  at 
her  death,  to  his  daughter  Kezia,  the  children  of  his  son  Billy  and 
his  grandson  Henry  Franklin  cannot  be  questioned;  for  he  has  in  so 
many  words  declared  that  it  shall  be  so.      And  as  the  several  be- 
quests of  personal  property  to  his  wife,  are  made  without  any  limi- 
tation, being  immediately  annexed  to  them   or  any  of  them,  the 
limitation  for  life  introduced  into  the  devises  and  bequests  over  to 
the  plaintiffs,  if  it  is  to  have  any  application  and  effect  at  all.  must 
be  referred  to  and  embrace  all  the  personal  estate  bequeathed  to  his 
wife  for  the  use  of  the  family,  and  operate  as  a  limitation  of  it  to 
her  for  her  life.     And  as  this  does  not  seem  to  be  inconsistent  with 
any  other  part  of  the  will,  but  may  well  comport  with  every  part 
thereof,  and  we  are  bound  to  give  effect  to  all  the  words  of  the  will 
according  to  their  usual  import  if  we  can,  and  this  being  the  only 
construction  by  which  it  appears  that  any  operation  can  be  derived 
from  these  words  of  limitation  for  her  life,  it  follows  that  the  several 
bequests  of    personal    property,  not   otherwise  expressly  limited, 
which  are  given  to  the  wife  for  the  use  of  the  family,  must  be  con- 
sidered as  given   to  her  for  her  life   only.     This  construction  is 
strengthened  also  by  the  consideration,  that  these  bequests  were  not 
made  to  the  wife  exclusively  for  her  own  use,  but  for  the  use  of  his 
surviving  family  at  his  death,  whomsoever  they  might  happen  to  be, 
that  should   compose  it,  provided  she  were  still  living  to  form  the 
head  of  it.     It  is  evident  that  he  contemplated  his  wife  being  the 
head  or  chi^ef  of  it;  and   to  her,  he,  therefore,  confided  the    man- 
agement and   direction  of  the  property,  trusting  in  her  discretion 
and  fidelity,  that  she  would  discharge  the  trust  fairly  and  not  abuse 
it.     Doubtless  he  intended,  too,  that  his  wife  should  be  the  principal 
beneficiary  in  this  trust :  and  did  not  intend  that  it  should  have  any 
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existence,  unless  she  survived  him.  It  is  also  possible,  nay  probable, 
that  he  gave  it  all  to  enable  her  to  support  and  maintain  the  family 
after  his  death,  that  they  might  all  live  together  in  the  same  manner 
as  before,  believing  that  it  would  promote  her  personal  comfort  most 
to  live  in  that  manner  ;  but  still  he  has  declared  the  use  in  favour  of 
the  family  in  terms  too  strong  to  have  admitted  of  her  dismissing 
any  member  of  that  family  without  cause,  and  having  refused  him 
or  her  all  participation  in  the  benefits  of  the  estate  given  to  her, 
without  violating  the  confidence  as  expressed.  So  far  then  as  the  use 
of  the  property  might  be  found  necessary  for  supporting  and  render- 
ing every  member  of  the  family  comfortable,  she  had  a  right  and 
full  authority  to  apply  and  use  it  durngher  life;  and  for  this  pur- 
pose she  might  even  have  consumed  and  disposed  of  it  all,  had  it 
been  requisite,  but  not  otherwise,  consistently  with  a  faithful  dis- 
charge of  her  trust:  for  it  was  not  the  mere  interest  or  annual  profit 
that  might  be  made  of  the  property,  personal  I  mean,  given  to  her, 
that  she  was  to  have  the  right  of  taking  and  using  for  the  benefit  of 
the  family,  but  if  it  became  necessary,  she  was  at  liberty  to  have 
used,  as  probably  she  did,  the  property  itself  for  this  purpose.  That 
the  several  bequests  of  personal  property,  in  favour  of  the  widow 
above  specified,  were  intended  to  be  in  trust  and  Only  for  life,  is 
further  manifested  by  the  bequest  of  the  testator's  right  to  ten 
shares  in  the  Cayuga  and  Susquehanna  Turnpike  stock,  which  he 
gives  to  her  "  to  be  disposed  of  as  she  shall  think  best."  Thus 
showing  by  the  change  of  phraseology,  that  when  he  did  not  intend 
to  give  to  her  in  trust  and  for  a  special  purpose,  it  was  requisite  that 
he  should  employ  different  terms  from  those  used  in  the  several  be- 
quests first  mentioned  :  in  which,  it  may  be  observed,  that  the  terms 
used  to  express  the  use  and  object  of  those  gifts  are  uniformly  the 
same,  without  any  material  variation. 

It  has,  however,  been  objected  against  the  claim  of  the  plaintiffs, 
that  the  property  is  not  identically  the  same  with  that  given  by  the 
will  to  the  widow;  that,  it  is  only  the  product  or  increase  from  it, 
and  therefore  does  not  fall  within  the  terms  of  the  bequest  over  to 
the  plaintiffs,  after  the  death  of  the  widow.  This  objection,  unless 
supported  by  what  may  reasonably  be  considered  to  have  been  the 
intention  of  the  testator,  ought  not  to  prevail.  The  great  object  of 
the  testator,  in  giving  his  wife  the  farm  whereon  he  had  lived  himself 
with  his  family  as  the  head  of  it,  and  the  personal  property  already 
specified  with  it,  was  that  she  might  continue  to  live  thereon,  during 
the  remainder  of  her  life,  in  the  same  manner,  as  nearly  as  possible, 
that  she  had  done  with  himself  previously  thereto.  This  is  made, 
in  some  degree,  apparent  from  his  furnishing  her  with  the  means, 
appropriated  by  him  expressly  too  to  that  end,  of  keeping  the  family 
together  around  her  upon  the  farm  as  long  as  she  lived:  and  still 
further,  from  the  circumstance  of  the  most,  of  the  personal  property 
given  to  her,  being  immediately  connected  with  the  farm,  and  almost 
indispensably  necessary  to  a  proper  and  advantageous  enjoyment  of 
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it,  so  as  to  afford  the  family  the  same  comfort  and  convenience, 
which  they  had  been  accustomed  to,  during  his  life.  Beside,  a  great 
portion  of  the  property,  being  stock,  composed  of  horses,  cows, 
sheep  and  swine,  such  as  is  usually  kept  on  a  farm,  and  without 
which  the  accommodation,  expected  to  be  derived  from  the  occupa- 
tion of  it,  could  not  be  obtained;  and  being  also  not  only  of  a  per- 
ishable nature,  but  a  portion  of  it,  such  as  could  only  be  used  by 
consuming  it,  the  testator  therefore  knew  perfectly  well  that  the 
identical  property,  which  he  was  giving,  with  the  use  of  the  farm, 
to  his  wife,  for  the  use  of  herself  and  the  family,  would  not  likely  be 
in  existence  at  her  death;  and  hence  it  is  not  likely  that  it  was  that, 
or  that  alone,  which  he  intended  to  give  over  to  the  plaintiffs.  But 
he  knew  also  that  in  the  usual  economy  and  management  of  a  farm, 
supplied  with  all  the  necessary  implements  of  husbandry  and  the 
various  kinds  of  stock  suitable  to  carry  on  the  business  of  it,  and 
to  make  it  capable  of  being  used,  so  as  to  produce  the  requisite  com- 
fort and  support  for  the  family  residing  thereon,  that  every  year 
more  or  less  of  those  things  would  be  consumed,  lost  or  worn  out, 
but  their  places  would  of  course  be  supplied  by  others  in  fact,  though 
looked  upon  generally  as  the  same  stock  or  property.  New  imple- 
ments of  husbandry  would  be  obtained  from  time  to  time  to  supply 
the  want  of  those  lost,  broken  or  worn  out;  horses  dying  or  be- 
coming, from  any  cause,  unfit  for  the  requisite  service,  would  be 
replaced,  either  by  others  raised  from  the  old  stock,  procured  in 
exchange  for  those  becoming  unfit,  or  purchased  with  the  proceeds 
of  the  farm  ;  and  uniformly  the  place  of  cattle,  swine  or  sheep  used 
for  the  purpose  of  being  converted  into  beef,  pork  ,or  mutton  are 
supplied  by  the  annual  increase  or  progeny  from  the  original  stock; 
thus  filling  up  and  occupying  the  same  space,  and  in  reality,  while 
kept  upon  the  same  farm  and  held  by  the  same  person,  regarded 
generally  as  the  same  property.  It  is  also  manifest  from  the  pro- 
visions of  the  will  of  the  testator,  in  favour  of  his  wife  and  family, 
that  he  intended  nothing  more,  than  a  comfortable  support  and  main- 
tenance for  them  at  most;  and  that  he  knew,  that  what  he  was  about 
to  give,  could  not  be  made  use  of  as  a  capital  or  stock,  from  which 
any  thing  beyond  that  could  be  derived.  It  appears  therefore  to  be 
more  in  accordance  with  what  would  seem  to  have  been  the  inten- 
of  the  testator,  to  conclude,  that  he  intended  every  thing  of  the 
same  kind  with  that  given  by  his  will  to  his  wife,  for  the  use  of  the 
family,  and  supplying  the  place  of  what  had  been  consumed,  worn 
out,  lost  or  disposed  of  in  any  way  at  the  death  of  his  wife,  should 
go  over  to  the  plaintiffs.  If  he  did  not  so  intend  it,  to  whom,  I  would 
ask,  does  the  property  in  question  belong,  which  is  called  the  in- 
crease, but  more  properly  speaking,  that  which,  according  to  the 
necessary  course  af  events  in  every  such  case,  has  been  substituted 
for  and  taken  the  place  exactly  of  the  original,  which  has  either 
perished  or  been  consumed?  Certainly  not  to  the  next  of  kin  of 
the  testator,  as  property  that  he  died  possessed  of,  without  having 
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disposed  thereof  by  his  will,  because  all  the  right  and  authority  he 
had  over  it,  he  clearly  intended  to  part  with  by  his  will.  Neither 
can  it  belong  to  the  next  of  kin  of  the  widow,  for  it  is  perfectly 
manifest,  thitt  the  gift  was  not  to  her  absolutely  for  her  own  use,  but 
as  trustee  for  the  use  of  herself  and  the  family  during  her  life  merely. 
And  it  can  scarcely  be  imagined,  I  apprehend,  that  the  surviving 
members  of  the  family,  for  whose  use,  in  common  with  the  widow, 
it  was  holden  by  her  during  her  life,  can  have  any  claim  to  it,  be- 
cause their  interest,  as  well  as  that  of  hers,  was  to  terminate  as  has 
been  pretty  clearly  shown,  by  her  death. 

The  judgment  is  reversed  and  a  judgment  rendered  for  the  plain- 
tiffs. 


Street  against  Sprout. 

A  purchaser  of  an  equity  of  redemption,  at  a  sheriff's  sale,  upon  a  judgment  and 
execution  against  the  mortgagor,  is  not  entitled  to  recover  the  possession  of  the  land 
by  ejectment,  if  before  the  trial  of  the  cause  the  equity  of  redemption  be  divested  by 
a  sale  upon  the  mortgage.  In  such  case  the  plaintiff  is  entitled  to  recover  costs. 

ERROR  to  Susquehanna  county. 

Ejectment.  Ebenezer  Sprout  against  John  Street.  The  plaintiff 
gave  in  evidence  a  judgment  of  Sprout  against  Street  entered  Sep- 
tember 7th,  1833,  upon  which  &  fieri  facias  issued,  which  was  le- 
vied upon  the  land  in  dispute;  venditioni  exponas  and  sale  of  the 
land  to  the  plaintiff,  and  sheriff's  deed  of  the  3d  of  February  1834. 
The  writ  of  ejectment  issued  on  the  20th  of  March  1834,  and  was 
served  upon  the  defendant,  then  and  at  the  trial  in  possession  of  the 
land. 

The  defendant  then  offered  to  the  plaintiff  a  judgment  for  the 
costs  and  damages;  and  William  Jessup,  as  counsel  for  Robert  H. 
Rose,  objected  to  the  plaintiff's  recovering  possession,  and  offered 
the  following  evidence,  to  wit: 

That  the  said  John  Street,  on  the  20th  of  December  1813,  pur- 
chased the  said  lands  of  him  the  said  Robert  H.  Rose — took  his  deed 
of  that  date  for  the  same,  and  went  into  possession:  that  on  the 
20th  day  of  December  1813,  the  said  John  Street  executed  his 
bond  and  mortgage  to  the  said  Robert  H.  Wise,  to  secure  the  pur- 
chase money;  which  said  deed  and  mortgage  were  duly  recorded: 
that  on  the  26th  of  July  1817,  the  said  mortgage  being  unpaid,  the 
said  John  Street  released  to  the  said  Robert  H.  Rose,  the  equity  of 
redemption  under  the  said  mortgage,  which  release  was  also  duly 
recorded: 

That  on  the  21st  of  December  1827,  the  said  Robert  H.  Rose 
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again  conveyed  the  said  premises  to  the  said  John  Street ;  and  at  the 
same  time  took  his  bond  and  mortgage  for  the  purchase  money, 
amounting  to  dollars,  which  deed  and  mortgage  were  duly  re- 

corded: that  on  the  7th  day  of  October  1834,  at  No.  90,  December 
term  1834,  the  said  Robert  H.  Rose  issued  a  scire  facias  on  the 
said  mortgage  in  the  common  pleas  of  said  county,  against  the  said 
John  Street  and  terre-tenants,  which  was  duly  served  on  the  said 
John  Street,  and  upon  which  the  judgment  was  duly  rendered  on 
the  7th  day  of  February  1835,  for  2760  dollars  39  cents,  the 
amount  due  on  said  mortgage:  that  on  the  23d  day  of  February 
1835,  a  /evari  facias  was  issued  on  the  said  judgment,  and  the 
premises  sold  on  the  14th  day  of  March  1835,  to  the  said  Robert 
H.  Rose:  that  the  sheriff  of  said  county,  by  his  deed  dated  the  1st 
of  May  1835,  conveyed  the  said  premises  to  the  said  Robert  H. 
Rose,  which  said  deed  was  duly  acknowledged  on  the  7th  of  Sep- 
tember 1835,  and  recorded. 

To  all  which  evidence  the  counsel  for  the  plaintiff  objected,  and 
the  court  sustained  the  objection  and  rejected  the  evidence. 

The  rejection  of  this  evidence  was  the  only  error  assigned. 

Jessup,  for  plaintiff  in  error,  cited  Young  v.  Algeo,  3  Watts 
226;  Rugan  v.  Phillips,  4  Yeates  382. 

Dimmock,  contra,  cited  2  Yeates  443;  3  Caines  188;  Arnold  v. 
Gorr,  1  Rawle  223-5;  Stable  v.  Spohn,  8  Serg.  $  Rawle  317;  Ei- 
senhart  v.  Slaymaker,  14  Serg.  $*  Rawle  157;  Jackson  v.  Bush,  10 
Johns.  223. 

The  opinion  of  the  court  was  delivered  by 

HUSTON,  J. — The  plaintiff  in  ejectment,  as  in  every  other  action, 
must  recover  by  showing  right  in  himself.  If  the  defendant  can  show 
a  valid  subsisting  right  in  a  third  person  to  the  premises  sued  for, 
the  plaintiff  cannot  recover.  This  is  a  general  rule;  but  if  land  in 
possession  of  a  person  be  sold  as  the  property  of  that  person,  and  the 
purchaser  brings  ejectment,  that  person  cannot  set  up  title  in  a  third 
person;  this  is  also  a  general  rule,  because  the  purchaser  has  a 
right  to  all  that  the  defendant  whose  land  was  sold  had  right  to — 
that  is,  to  the  fee — or  any  less  estate  down  to  bare  possession,  ac- 
cording as  the  right  of  the  debtor  was  whose  title  was  sold. 

The  debtor  may  have  a  right  for  the  life  of  another  person  or  a 
lease  for  years,  and  on  the  death  of  that  person,  or  expiration  of  the 
term  for  years,  the  right  of  the  debtor  is  gone.  The  purchaser  at 
sheriff's  sale  gets  all  the  right  of  the  debtor,  but  gets  no  more,  and,  in 
the  case  put,  his  estate  and  right  become  extinct  and  gone  on  the 
death  of  the  cestui  que  vie,  or  expiration  of  the  term. 

A  mortgagor  has  the  fee  against  all  persons  but  the  mortgagee, 
but  the  mortgagee  may  enter  and  take  the  possession  into  his  own 
hands  until  his  debt  is  paid  by  the  receipt  of  the  rents,  or  payment 
v. — 2  K 
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of  the  money;  the  mortgagor,  as  to  him,  is  only  tenant  at  will;  on 
him  the  mortgagee  may,  as  I  have  said,  enter,  at  any  time  after  any 
of  the  money  is  due,  or  bring  ejectment,  or  sue  out  a  scire  facias 
and  sell  the  property;  and  on  a  sale  under  a  mortgage  the  purchaser 
becomes  the  owner  in  fee,  clear  of  all  judgments  and  every  incum- 
brance,  except  a  balance  may  be  due  for  purchase  money,  to  the 
state,  or  a  prior  mortgage,  by  a  late  act  of  assembly. 

Dr  Rose's  mortgage  was  the  prior  lien  in  this  case,  and  Sprout, 
when  he  purchased  at  sheriff's  sale,  got  only  the  right  of  Street; 
that  is,  a  right  which  would  become  a  fee  on  payment  of  the  amount 
due  on  the  mortgage,  but  until  that  was  done,  he  stood  exactly  in 
the  shoes  of  Street;  as  against  Dr  Rose  he  had  only  an  estate  at 
will,  and  at  will  strictly,  according  to  the  legal  definition  of  such  es- 
tate. Rose  could  enter  on  him,  or  bring  ejectment,  without  notice  to 
quit,  as  would  be  necessary  against  a  tenant  at  will,  from  year  to 
year,  or  the  mortgagee  may  determine  the  estate  of  the  mortgagor, 
finally  and  conclusively,  by  a  sale  of  the  premises  under  a  suit  and 
sale  on  the  mortgage. 

The  sale  on  the  mortgage  by  Dr  Rose  determined  the  estate  at 
will  of  Street  and  the  equity  of  redemption  also,  and  vested  the  full 
and  complete  title  to  the  fee  simple  and  to  the  possession,  in  the 
purchaser  at  the  sale  on  the  mortgage;  in  this  case,  Dr  Rose,  the 
mortgagee,  was  the  purchaser,  and  has  the  right  to  the  fee  and  to 
the  possession. 

Sprout,  after  his  purchase,  had  the  right  to  redeem  and  pay  off  the 
mortgage,  and  he  had  the  right  to  go  into  possession  as  tenant  at 
will  to  Dr  Rose;  on  him  Dr  Rose  could  have  entered  or  brought 
ejectment,  and  when  Dr  Rose  determined  the  estate  at  will,  his 
right  of  possession  was  gone.  Dr  Rose  has  determined  it,  and 
Sprout  has  now  neither  the  right  to  the  land  nor  to  the  possession, 
and  cannot  recover  the  possession  in  this  suit;  he  must  fail,  because 
his  right  to  the  land  and  to  the  possession  of  the  land  are  extin- 
guished; but  he  had  a  right  subject  to  the  mortgage,  when  he  com- 
menced his  suit.  Street  held  him  out  wrongfully,  and  the  plaintiff 
below  had  a  right  to  the  costs  of  suit,  but  cannot  recover  possession, 
for  he  has  now  no  right  to  the  possession  or  to  the  land. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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M'Clurg  &  Trevor  against  Willard. 

If  the  plaintiff,  in  an  action  of  debt,  require  of  the  defendant  notice  of  the  special 
matter  upon  which  he  relies  for  his  defence,  and  it  be  not  given  to  him,  a  deposition 
establishing  a  special  defence  cannot  be  given  in  evidence,  although  there  be  an  agree- 
ment in  writing  by  the  attorney,  who  had  been  retained  by  the  plaintiff  merely  to  at- 
tend the  taking  of  the  deposition,  that  it  should  be  read  in  evidence. 

It  is  erroneous  to  submit  the  existence  of  an  agreement,  as  a  matter  of  fact,  to  a  jury, 
without  any  evidence  to  sustain  it. 

ERROR  to  the  common  pleas  of  Tioga  county. 

This  action,  by  James  Donley  for  the  use  of  M'Clurg  &  Trevor 
against  William  Willard,  was  founded  upon  a  note  of  the  defendant 
to  the  plaintiff  for  1527  dollars  46  cents,  endorsed  to  M'Clurg  & 
Trevor.  The  defendant  offered  in  evidence  the  deposition  of  James 
Donley  taken  on  notice.  The  plaintiff  objected  to  it,  on  the  ground, 
that  a  demand  was  made  of  notice  of  the  special  matter  upon  which 
the  defendant  relied,  and  it  was  not  given.  The  court  overruled 
the  objection  on  the  ground,  that  there  is  an  agreement  written  at 
the  foot  of  the  deposition,  signed  by  the  defendant  and  the  attorney 
of  the  plaintiff  employed  to  take  it,  that  it  should  be  read  by  either 
party  on  the  trial  of  the  cause.  The  plaintiff  excepted  to  the  opin- 
ion of  the  court. 

The  deposition  which  contains  the  material  facts  of  the  defence 
was  read: 

First.  Do  you  know  the  parties  in  this  suit,  or  either  of  them? 
Answer.  Yes,  I  received  a  note  from  Wm  Willard,  Jun.,  the  defend- 
ant in  this  cause.  The  amount  of  the  note  was  for  the  sum  of  1525 
dollars,  or  27  dollars  and  some  cents,  to  the  best  of  my  knowledge; 
cannot  recollect  the  date  at  present.  I  held  the  note  for  some  time, 
and  there  were  some  payments  made  on  it,  which  were  endorsed  on 
the  back  of  said  note,  to  the  best  of  my  recollection.  The  balance 
remaining  was  a  little  over  1200  dollars.  I  transferred  the  note  as 
collateral  security  to  the  house  of  M'Clurg  &  Trevor,  for  a  debt 
owing  them  by  Thomas  Borbidge  &  Co.  At  the  time  this  note 
was  given  to  M'Clurg  &  Trevor,  there  was  additional  collateral  se- 
curity given  them  by  a  transfer  of  a  judgment  of  real  estate  in  Union 
county.  M'Clurg  &  Trevor  proceeded  to  collect  the  judgment  in 
Union  county  for  their  own  benefit.  M'Clurg  &  Trevor  afterwards 
proceeded  to  collect  the  debt  from  Thomas  Borbidge  &  Co.,  of 
which  firm  I  was  one,  for  which  the  above  recited  collateral  security 
was  given.  The  manner  they  proceeded  to  collect  their  claim  from 
Thomas  Borbidge  &  Co.  was  as  follows:  I  think  in  the  year  1S31, 
in  the  spring,  I  was  at  Port  Deposit  with  coal.  One  young  man 
was  shipping  our  coal  as  usual  to  the  south.  I  went  to  the  south  to 
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attend  to  the  sale  of  our  coal.  When  I  went  to  Baltimore  I  was  in- 
formed by  our  agent,  George  Hayne  of  Baltimore,  there  was  an 
attachment  on  our  coal.  It  appeared  to  me  strange,  as  I  thought  our 
business  was  so  arranged  there  would  be  no  annoyance;  that  we 
might  do  the  best  we  could  with  our  property  for  the  use  of  our  cre- 
ditors, which  was  my  intention.  When  I  became  fully  acquainted 
with  the  nature  of  the  business,  in  order  to  secure  the  pilots  and  la- 
bourers, when  I  discovered  the  property  advertised  for  sale  by  the 
authority  of  M'Clurg  &  Trevor,  I  went  immediately  to  Port  Deposit 
and  stopped  our  young  man  from  shipping  any  more  coal.  I  re- 
turned next  morning  to  Baltimore  in  the  steamboat.  When  1  was 
gone  I  was  informed  by  Mr  Hayne  there  was  a  writ  out  for  me. 
He  advised  me  not  to  go  on  shore  or  I  would  be  taken  prisoner.  I 
told  him  I  was  not  afraid  of  the  law.  I  went  on  shore.  The  she- 
riff's deput}  arrested  me  at  the  suit  of  M'Clurg  &  Trevor  for  the 
same  debt  for  which  collateral  security  was  given.  I  gave  security 
for  my  appearance  at  the  Baltimore  court,  and  the  property  was  re- 
leased from  the  attachment.  1  was  surrendered  to  the  jail  of  the 
county  of  Baltimore  some  time  in  May  1831,  on  a  judgment  obtained 
by  M'Clurg  &  Trevor  for  the  aforesaid  claim.  I  was  detained  in 
prison  until  about  Christmas.  I  recollect  seeing  Charles  Elliot 
when  in  prison.  He  came  to  visit  me,  I  think,  in  June.  Mr  Elliot 
mentioned  nothing  to  me  about  any  debt  I  owed  him.  I  felt  myself 
under  an  obligation  to  Mr  Elliot,  and  proposed  giving  him  a  transfer 
of  a  note  in  the  hands  of  M'Clurg  &  Trevor  against  William  Wil- 
lard, Jun. ;  and  proposed  to  revoke  the  former  transfer.  I  revoked 
the  assignment  made  to  M'Clurg  &  Trevor,  by  advice  of  my  counsel, 
and  transferred  the  same  to  Charles  Elliot.  The  counsel  of  M'Clurg 
&  Trevor  called  on  me  repeatedly;  and  proposed  to  release  me  if  I 
would  place  them  in  the  same  situation  they  were  in  at  the  time  of 
the  first  assignment  of  William  Willard's  note  made  to  them,  and 
previous  to  revoking  the  first  assignment,  and  making  an  assignment 
to  Charles  Elliot.  1  replied  to  Mr  Collins,  M'Clurg  &  Trevor's 
counsel,  that  what  was  written  was  written.  I  could  do  nothing 
more,  believing  it  was  just  as  it  now  stood;  for  that  I  was  indebted 
to  Charles  Elliot  a  much  larger  sum  than  he  would  be  likely  to  re- 
ceive, for  moneys  borrowed. 

Question  by  Ashbel  Green,  counsel  for  the  plaintiffs.  Did  M'Clurg 
&  Trevor  release  you  from  all  claim  ?  Answer.  Yes,  by  a  written 
release,  bearing  date  the  22d  of  January  1835. 

Release  exhibited,  and  the  competency  of  the  witness  admitted  by 
the  parties. 

What  was  the  amount  of  the  debt  you  owed  M'Clurg  &  Trevor? 
Answer.  About  1700  or  1800  dollars.  I  think  I  assumed  the  amount 
of  the  debt  by  giving  my  own  note. 

Were  the  drafts  protested?     Answer.     I  think  not 

Was  there  a  receipt  given  by  M'Clurg  &  Trevor  for  the  note  of 
Mr  Willard  as  collateral  security?  Answer.  Yes,  I  think  there 
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was.  I  cannot  find  the  receipt.  I  think  it  is  in  the  hands  of  John 
Glen,  Esq.  of  Baltimore.  I  think  the  substance  of  the  receipt  was, 
if  Mr  Willard's  note,  and  the  judgment  on  property  in  Union  county, 
were  collected,  they  should  pass  to  the  credit  of  Thomas  Borbidge 
&  Co.,  of  which  I  was  one. 

Had  M'Clurg  &  Trevor  any  other  security  than  Mr  Willard's 
note  and  the  judgment  in  Union  county?  Answer.  Yes,  in  my 
person  and  property. 

At  the  time  the  security  was  given  to  M'Clurg  &  Trevor  what 
was  the  understanding?  Answer!  I  do  not  think  there  was  any  bar 
against  their  proceeding  otherwise  against  me  ;  but  they  promised, 
on  receiving  the  collateral  security,  they  would  not  annoy  us  in  our 
business.  I  think  they  held  my  notes  at  the  time  the  collateral  se- 
curity was  given  ;  and  I  think  they  still  hold  them. 

What  was  the  amount  inserted  in  the  writ  of  attachment  in  Balti- 
more? Answer.  I  think  about  1700  or  1800  dollars. 

Were  you  indebted  to  M'Clurg  &  Trevor  more  than  the  amount 
of  the  property  attached?  Answer.  I  do  not  know. 

Did  you  accept  drafts  drawn  in  favour  of  M'Clurg  &  Trevor  by 
Thomas  Borbidge  &  Co.?  Answer.  I  do  not  recollect.  The  pre- 
sumption is  I  did. 

Did  part  of  this  debt  due  M'Clurg  &  Trevor  grow  out  of  these 
drafts?  Answer.  I  do  not  recollect.  The  presumption  is  it  did. 

Did  Mr  Collins,  as  M'Clurg  &  Trevor's  attorney,  speak  of  the 
validity  of  an  assignment  to  Charles  Elliot?  Answer.  No,  nothing 
further  than  the  proposition  before  mentioned. 

Were  you  indebted  to  M'Clurg  &  Trevor  in  a  book  account? 
Answer.  Yes ;  and  I  think  my  own  notes  were  given  in  payment 
thereof  for  the  whole  debt ;  but  there  might  have  been  drafts. 
There  were  two  notes  which  embraced  the  whole  debt. 

Did  you  consider  the  assignment  of  Mr  Willard's  note  made  to 
M'Clurg  &  Trevor  invalid  in  consequence  of  their  imprisoning  your 

body?     Answer.     Yes,  I  considered  it  invalid.     1  was  so  advised  by 

j 

my  counsel. 

Did  you  consider  that  you  were  paying  M'Clurg  &  Trevor  in 
full  by  your  imprisonment?  Answer.  I  think  I  was  in  equity.  I 
do  not  know  how  it  is  in  law.  (Objected  to;  and  objection  noted  by 
the  magistrate.) 

Were  the  two  notes  given  to  M'Clurg  &  Trevor  protested?  An- 
swer. I  do  not  recollect. 

Signed.  JAMES  DONLEY. 

The  counsel  for  the  defendant  respectfully  request  the  court  to 
charge  the  jury: 

That  if  they  believe  the  note  on  which  this  suit  is  founded  was 
given  by  Donley  to  M'Clurg  &  Trevor  to  secure  their  claim  against 
him,  on  condition  that  they  would  not  annoy  him  in  his  business,  or 
prosecute  him  on  their  drafts  from  Borbidge  &  Co.,  or  on  any  other 
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claim  ;  and,  that  in  violation  of  said  agreement,  M'Clurg  &  Trevor 
did  sue  him  and  attach  his  property,  and  arrest  his  body,  Donley 
had  a  right  to  assign  the  note  to  Elliot,  as  the  property  in  the  note 
would  then  be  by  law  vested  in  him. 

The  court  answered  this  point  in  the  affirmative. 

The  admission  of  the  deposition,  and  the  answer  to  the  defendant's 
point,  were  assigned  for  errors. 

Hepburn  and  PFhite,  for  plaintiff  in  error. 
Parson  and  Williston,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — Independent  of  the  objections  to  certain  parts  of 
the  deposition  for  hearsay,  and  the  witness's  impression  of  his  own 
liability,  which  seems  to  be  founded,  the  whole  of  it  was  inadmissi- 
ble for  want  of  notice  of  special  matters,  notwithstanding  the  agree- 
ment of  the  counsel  employed  to  conduct  the  examination  before  the 
justice.  Knowledge  is  certainly  not  notice;  for  though  the  suitor 
may  know  that  his  adversary  is  taking  precautionary  proofs  of  par- 
ticular facts,  he  has  no  warrant  to  anticipate  that  he  will  be  called  on 
to  rebut  them;  without  which  he  ought  not  be  burthened  with  pre- 
paration for  it.  It  will  perhaps  be  found  the  safest  course  in  the  end 
to  go  by  the  plain  directions  of  the  rule,  instead  of  attempting  to 
satisfy  its  exigencies  with  equivalents.  How  far  then  was  the 
client  bound  by  the  agreement  of  the  examining  counsel?  unques- 
tionably but  in  respect  to  matters  within  the  scope  of  his  authority. 
Had  he  been  retained  generally,  his  power  to  bind  would  have  ex- 
tended to  every  transaction  in  the  cause;  but  being  restricted  to  a 
specific  service,  he  was  competent  to  waive  objections  to  nothing 
that  was  not  incidental  to  the  execution  of  the  rules.  He  might  dis- 
pense with  exceptions  to  notice,  time  and  place,  leading  questions, 
and  perhaps  some  other  subordinate  matters;  but  not  with  exceptions 
to  the  competency  of  the  witness,  the  pertinency  of  his  testimony, 
or  its  admissibility  under  the  pleadings  or  specification  of  defence. 
The  deposition  ought  therefore  to  have  been  overruled. 

The  charge  was  decisively  erroneous  for  submitting  to  the  jury, 
without  a  spark  of  evidence  to  sustain  it,  the  existence  of  an  agree- 
ment to  forbear  the  debtor  on  the  original  security.  To  a  question 
put  in  respect  to  the  understanding  of  the  parties,  the  witness  an- 
swered: "  I  do  not  think  there  was  any  bur  against  their  proceeding 
otherwise  against  me,  but  they  promised  on  receiving  the  collateral 
security,  they  would  not  annoy  us  in  our  business:"  yet  notwith- 
standing this  explicit  negative,  the  promise  thus  explained  was  left 
to  the  jury  as  an  agreement  which  would  undoubtedly  be  a  bar,  were 
it  any  thing  at  all.  It  is,  however,  precisely  that  indication  of  indul- 
gence which  is  always  given  when  the  impatience  of  the  creditor  is 
pacified  by  an  increase  of  security,  yet  even  without  a  thought  of 
creating  a  legal  obligation  to  forbear;  for  nothing  is  more  indisputa- 
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ble  than  the  creditor's  immediate  right  to  press  all  his  securities 
where  there  is  not  a  specific  agreement  to  the  contrary.  But  we 
are  told  the  purport  of  the  alleged  agreement  was,  that  the  creditor 
should  proceed  on  the  collateral  security  in  the  first  place,  and  re- 
turn it,  if  unproductive,  before  recourse  had  to  the  original  debtor. 
Is  there  a  wqrd  like  that  in  the  testimony?  The  witness  expressly 
says,  that  the  note  was  a  collateral  security;  but  it  would  have  been 
a  substitute  for  the  original,  if  it  were  to  have  been  an  exclusive 
source  of  satisfaction  in  the  first  instance.  There  was,  therefore,  no 
such  condition  as  authorised  the  payee,  to  cancel  his  endorsement,  and 
transfer  the  debt  a  second  time,  without  which  the  alleged  payment 
to  the  second  transferee  would  not  be  satisfaction  of  it.  Granting 
even  that  there  was  a  promise  to  forbear,  yet  it  would  be  applicable 
but  to  the  original  security,  and  would  afford  a  defence  to  nothing 
else.  It  certainly  would  be  inapplicable  to  the  acceptance  of  a  bill 
of  exchange  subsequent  to  the  transaction;  as  the  cause  of  the  attach- 
ment and  arrest  in  Baltimore  was;  and  though  the  bill  was  drawn 
for  the  same  debt,  it  shows  that  a  new  arrangement  was  made  and  a 
new  responsibility  contracted;  for  it  certainly  could  not  have  been 
meant  that  the  bill  should  not  be  negociated  or  the  acceptor  liable  to 
immediate  pursuit,  if  it  were  dishonoured.  Even  then  conceding 
the  existence  of  a  promise  to  forbear  in  point  of  fact,  the  case  was 
conclusively  with  the  plaintiffs  in  point  of  law. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Weiser  against  Weiser. 

No  implied  warrantee  arises  out  of  a  deed  of  partition  between  coparceners  joint 
tenants  or  tenants  in  common  :  their  liabilities  to  each  other,  arising  out  of  the  subject 
matter  of  the  partition,  depend  upon  the  express  covenants  contained  in  the  deed. 

An  express  covenant  qualifies  and  restrains  the  generality  of  an  implied  covenant. 
Expressum  facit  cessare  taciturn. 

ERROR  to  the  common  pleas  of  Union  county. 

This  was  an  action  of  covenant  by  George  Weiser,  administrator 
of  Peter  Weiser,  against  David  Weiser  and  John  Bossier,  adminis- 
trators de  bonis  non  of  Conrad  Weiser,  deceased. 

In  the  year  1760,  Conrad  Weiser  devised  his  land  to  his  children 
Philip,  Frederick,  Peter,  Samuel,  Benjamin,  Mariah  and  Margaret, 
as  tenants  in  common.  In  1773,  the  devisees  all  executed  a  deed  of 
partition  of  the  lands  among  themselves,  which  contained  a  clause  of 
special  warrantee.  One  of  the  parties  or  he  who  claimed  under  him, 
was  evicted  and  turned  out  of  the  possession  of  the  land  allotted  to 
him  by  the  deed  of  partition,  by  a  title  paramount;  and  this  action 
of  covenant  was  brought  against  the  representative  of  another  party 
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to  the  deed,  upon  the  ground,  that  a  deed  of  partition  necessarily 
contained  an  implied  warrantee  of  title.  The  plaintiff  in  his  decla- 
ration set  out  a  general  warrantee  of  title;  and  offered  in  evidence 
the  deed,  which  was  objected  to  on  the  ground  that  it  did  not  con- 
tain the  covenant  set  out.  Whereupon  the  question  arose.  The 
court  (Lewis,  President)  being  of  opinion,  that  the  law  did  not  raise 
any  implied  covenant  of  title  between  the  parties,  rejected  the  evi- 
dence. 

Greenough,  for  plaintiff  in  error,  cited  7  Bac.  Jib.  tit.  War- 
ranty, letter  E.  231;  Ship.  Touch.  165;  Platt  on  Cov.  45. 

Bellas,  contra,  contended  that  no  implied  warrantee  arose  out  of 
the  general  terms  of  a  deed  of  partition;  but  if  it  did,  that  the  special 
warrantee  in  the  deed  between  these  parties  excluded  the  idea  of  a 
more  extensive  liability;  and,  cited  Miller  v.  Heller,  7  Serg.  fy 
Rawlt  32;  Christine  v.  Whitehill,  16  Serg.  $  Rawle  1 13;  White- 
hill  v.  Christine,  3  Penns.  Rep.  313;  2  Johns.  Cases  203;  Kent  v. 
Welch,  7  Johns.  258;  Whallon  v.  Kauffman,  19  Johns.  97;  7  Bac. 
M.  Letter  C.  228;  Platt  on  Cov.  358-381. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  only  question  presented  here  is,  whether  the 
deed  offered  in  evidence  by  the  plaintiff,  contains  such  a  covenant  as 
that  set  forth  in  his  declaration;  for  a  breach  of  which  he  claims  to 
recover  damages.  It  is  admitted  that  the  deed  contains  no  express 
covenant  of  the  same  effect;  but  it  is  contended,  inasmuch  as  it  is  a 
deed  of  partition,  that  a  general  warranty,  such  as  the  plaintiff  has 
declared  on,  arises  from  the  very  nature  of  the  transaction,  by  im- 
plication of  law,  without  any  such  being  expressed.  It  is  true,  that 
as  between  coparceners  every  partition  has  annexed  to  it,  not  only  a 
warranty,  but  a  condition  in  law;  by  virtue  of  the  latter  a  coparce- 
ner, in  case  of  her  eviction  from  any  portion  of  her  allotment,  how- 
ever small  or  insignificant,  may  re-enter  upon  the  other  coparceners 
or  their  heirs  and  defeat  or  annul  the  whole  partition;  or  she  may  by 
force  of  the  former  vouch  them,  in  which  case  she  shall  only  obtain 
a  recompense  for  the  part  lost.  Co.  Lit.  173,  b,  174,  a.,  384,  a.; 
Bustard's  Case,  4  Co.  121 ;  4  Cruise  Dig.  tit.  32,  Deed,  c.  24,  sect. 
24.  But  here  the  partition  was  made  between  tenants  in  common, 
as  appears  from  the  plaintiff's  showing  in  his  declaration,  and  the 
implied  warranty,  which  arises  in  the  case  of  partition,  is  confined 
to  a  partition  made  between  coparceners,  and  the  law  does  not  create 
it  in  any  other  case  of  partition.  4  Cruise  Dig.  tit.  32,  D^eed,  c. 
6,  sect.  17.  This  distinction  arose,  no  doubt,  from  the  right  of  com- 
pulsory partition  being,  in  the  case  of  coparceners,  the  gift  of 
the  common  law;  Litt.  sect.  247;  but  in  the  case  of  joint  tenants  and 
tenants  in  common,  it  was  first  given  by  the  statutes  31  Hen.  8,  c.  1 
and  32  Hen.  8,  c.  32;  Litt.  sect.  290,  318;  Co.  Litt.  169,  a.,  187,  a. 
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The  common  law  having  established  this  right  in  favour  of  co- 
parceners, because  their  relationship  being  created  by  it,  and  not  by 
an  act  or  choice  of  their  own,  as  in  the  case  of  joint  tenants  and  ten- 
ants in  common,  thought  it  reasonable  that  it  should  endure  no  longer 
than  the  parties  should  be  pleased  with  it;  but  at  the  same  time  deem- 
ed it  expedient  as  well  as  just,  that  they  should  not  be  placed  in  a 
worse  condition  by  the  partition,  than  if  they  had  continued  to  en- 
joy their  respective  interests  in  the  lands  or  property  without  a  di- 
vision; because,  if  the  partition  had  not  been  made,  and  there  had 
existed  an  outstanding  title  paramount  for  a  portion  of  the  property, 
to  recover  which  a  suit  had  been  commenced,  they  must  have  been 
impleaded  jointly,  and  the  loss  sustained,  by  a  recovery,  would  con- 
sequently have  fallen  equally  upon  all;  therefore,  after  the  partition, 
a  warranty  was  annexed  by  the  common  law  to  each  part,  so  that  if 
any  one  should  be  impleaded,  she  might  vouch  her  sisters,  or  those 
who  had  been  her  coparceners,  at  the  time  of  partition,  or  their  heirs, 
and  by  this  means  also  have  their  aid  to  deraign  the  warranty  para- 
mount, if  any  existed,  annexed  to  the  purchase  of  their  ancestor. 
Co.  Lit.  173,  b,  174,  a;  Bustard's  Case,  4  Co.  121.  For,  although 
by  the  statute  of  31  Hen.  8,  c.  1,  sect.  2,  the  writ  de  partitione  fa- 
cienda  is  given  to  joint  tenants  and  tenants  in  common ;  and  they  are 
thereby  rendered  liable  to  make  partition,  according  to  the  words  of 
the  statute,  "  in  like  manner  and  form  as  coparceners  by  the  common 
laws  of  this  realm  have  been  and  are  compelled  to  do,"  yet  the  sta- 
tute does  not  enact  nor  declare  that  any  warranty  shall  be  annexed, 
so  as  to  enable  any  one  or  more  of  them  thereafter,  in  case  of  being 
impleaded  for  his  or  their  allotments  or  any  portion  thereof,  to  vouch 
the  rest;  but  merely  provides  by  the  third  section,  "  that  every  of 
the  said  joint  tenants  and  tenants  in  common  and  their  heirs,  after 
such  partition  made,  shall  and  may  have  aid  of  the  other  or  of  their 
heirs,  to  the  intent  to  deraign  the  warranty  paramount,  and  to  re- 
cover for  the  rate  as  is  used  between  coparceners  after  partition  made 
by  the  order  of  the  common  law."  It  was  thought  nothing  but  just, 
seeing  they  were  thus  compelled  to  make  partition,  to  secure  to  them 
the  benefit  of  such  warranty  paramount,  after  the  partition  should  be 
made,  the  same  as  they  were  before  entitled  to  it;  and  an  express 
provision  to  this  effect  was  deemed  the  more^especially  necessary  in 
order  to  preserve  it,  for  anterior  thereto,  when  partition  was  made 
by  consent  or  agreement,  which  was  the  only  mode,  whereby  it 
could  be  effected,  they,  by  making  partition,  destroyed  that  warranty. 
Co.  Lit.  187,  «,  169,  a.  And  this  circumstance  of  its  destroying 
such  warranty  may,  in  some  cases,  have  proved  an  obstacle  to  thus 
making  a  partition,  when  they  had  any  doubt  as  to  the  goodness  of 
their  titles.  And  perhaps  ought  still  to  make  them  cautious,  under 
like  doubts,  in  making  partition  merely  by  agreement,  without  writj 
or  otherwise  than  in  pursuance  of  the  statute;  for  it  would  seem 
that  unless  it  be  so  made,  all  the  common  law  incidents  will  attend 
it.  Co.  Lit.  187,  a.  Joint  tenants  of  the  freehold  or  inheritance 
v. — 2  L 
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before  the  passage  of  this  statute  were  not  only  restrained  to  making 
partition  by  agreement,  but  it  was  necessary  to  have  it  consummated 
by  the  execution  of  a  deed  in  order  to  render  it  effectual.  Co.  Lit. 
169,  a,  187,  a.  But  tenants  in  common,  being  seised  of  several  es- 
tates or  interests,  might  have  done  it  by  parol,  provided  it  were 
executed  by  livery  to  each  one  of  his  separate  allotment.  Co.  Lit. 
169,  a.  But  the  statute  of  frauds  makes  a  writing  necessary  now  in 
all  cases  of  partition  made  by  agreement  without  writ.  Seeing  then 
that  joint  tenants  and  tenants  in  common,  before  the  statute  of  31  Hen. 
8,  couid  only  make  partition  by  agreement,  there  was  no  good  reason 
why  the  law  should  imply  or  annex  a  warranty  in  such  case,  be- 
cause the  parties,  in  making  the  partition,  were  perfectly  competent, 
and  had  full  power  to  provide  by  the  terms  of  their  agreement  against 
future  losses  by  titles  paramount  or  prior  incumbrances;  and  ac- 
cordingly it  became  customary  to  introduce  into  the  deeds  of  par- 
tition mutual  covenants  in  respect  to  the  title,  which  practice  con- 
tinues to  prevail  even  at  the  present  time.  4  Cruise  Dig.  tit.  32, 
Deed,  c.  6,  sect.  17.  But  if  it  were  so,  that  the  statute  did  annex  a 
warranty  to  a  partition  made  between  joint  tenants  or  tenants  in  com- 
mon, such  as  exists  in  the  case  of  coparceners,  it  would  not  raise  it 
here,  because  the  partition  was  not  made  under  the  statute;  and  it 
only  extends  its  operation  to  partitions  made  in  pursuance  thereof. 
And  accordingly  Lord  Coke  lays  it  down,  Co.  Lit.  169,  a,  "they 
must  pursue  that  act  by  writ  de  partitione  facienda;  and  a  parti- 
tion between  joint  tenants  without  writ  remains  at  the.  common 
law,  SfC.  And  so  it  is,  and  for  the  same  reason,  of  tenants  in  com- 
mon." And  in  Co.  Lit.  187,  a,  he  again  repeats,  "But  since  Lit- 
tleton wrote,  joint  tenants  and  tenants  in  common  are  generally  com- 
pelled to  make  partition  by  writ  framed  upon  the  statutes  of  31  and 
32  Hen.  8:  and  albeit  they  be  now  compellable  to  make  partition, 
yet  seeing  they  are  compellable  by  writ,  they  must  pursue  ihe  sta- 
tutes, and  cannot  make  partition  by  parol, hr  that  remains  at  the 
common  law."  And  so  in  the  same  folio  he  says,  "if  two  joint 
tenants  be  of  land  with  warranty,  and  they  make  partition  by  wri- 
ting, the  warranty  is  destroyed;  but  if  they  make  partition  by  writ 
of  partition  upon  the  statute,  the  warranty  remains,  because  they  are 
compellable  thereto.".  And  it  may  be  added,  also,  because  under 
such  compulsory  partition  the  benefit  of  a  paramount  warranty  is 
expressly  preserved,  as  already  mentioned,  by  the  3d  section  of  the 
statute  of  31  Hen.  8,  c.  1. 

We  have  stated  above,  that,  as  the  law  annexed  no  warranty  in 
cases  of  partition  made  between  joint  tenants  and  tenants  in  com- 
mon, the  parties  supplied  this  by  the  insertion  of  mutual  covenants 
clearly  and  distinctly  expressed  in  the  deed,  so  far  as  they  were 
willing  to  become  bound  to  each  other,  for  the  goodness  of  the 
title  and  the  future  enjoyment  of  their  respective  allotments,  and 
that  such  has  been  the  practice  from  the  earliest  period  down  to  the 
present  time.  And  the  deed  in  question  is  evidence  of  its  having 
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been  done  by  the  parties  to  the  partition  therein  set  forth:  but  then 
the  covenant,  inserted  in  it,  is  only  a  special  covenant  of  warranty; 
one  of  much  narrower  import  than  that  declared  on,  which  is  one  of 
general  warranty,  and,  therefore,  not  the  same  with  that  expressed 
in  the  deed.  Seeing,  then,  that  the  deed  contains  no  such  covenant, 
either  express  or  implied,  as  that  set  forth  by  the  plaintiff  in  his 
declaration;  it  is  perfectly  clear  that  the  deed  did  not  contain  any 
thing  which  tended  to  support  the  plaintiff's  allegation,  and  was, 
therefore,  rightly  rejected  by  the  court. 

But  even  supposing  this  to  have  been  the  case  of  a  deed  of  parti- 
tion made  between  coparceners,  still  I  apprehend  that  the  implied 
warranty  would  not  have  enabled  the  plaintiff  to  recover:  for  it  is 
only  a  special,  and  not  a  general  warranty  that  is  implied  in  such 
case;  and  which,  at  most,  only  entitles  the  party,  upon  voucher,  to 
recover,  not  other  land  of  equal  value,  but  so  much  of  the  remain- 
ing land  alone  in  value,  which  was  the  subject  of  partition,  as  shall 
be  sufficient  to  equalize  the  loss  that  may  be  occasioned  by  the  evic- 
tion. Bustard's  Case,  4  Co.  121;  Eton  College  v.  The  Bishop  of 
Winchester,  3  Wils.  491;  Perk.  sect.  310.  It  is  one  of  those  war- 
ranties to  which  Lord  Coke  has  allusion  in  Co.  Lit.  384.  b.  when 
he  says  "  that  in  some  cases  warranties  in  law  do  extend  to  execu- 
tion in  value  of  special  lands,  and  not  generally  of  lands  descended 
in  fee  simple;"  so  that  the  party  claiming  redress  under  the  war- 
ranty annexed  by  law  to  partition, would  seem  to  be  restricted  to 
the  lands,  which  were  the  subject  of  the  partition,  as  long  as  any 
part  thereof  remained,  but  after  they  were  all  gone,  he  would  be 
without  remedy  upon  such  warranty. 

But  besides  this,  the  implied  warranty  in  partition  between  copar- 
ceners was  only  in  privity;  for  none  shall  vouch  by  force  of  it,  ex- 
cept the  parties  to  the  partition,  or  their  heirs,  and  no  assignee.  Bus- 
tard's Case,  4  Co.  121;  Litt.  sect.  262.  And  Lord  Coke  says, 
"when  the  whole  privity  between  coparceners  is  destroyed,  there 
ceases  any  recompense  to  be  expected,  either  upon  the  condition  in 
law,  or  warranty  in  law  by  force  of  the  partition.  1  Inst.  174, 
a.  And  hence  if  a  man  die  seised  of  two  parcels  of  land  of  equal 
value,  one  held  by  him  in  fee  simple  and  the  other  in  fee  tail,  leaving 
issue  two  daughters,  who  make  partition  thereof  between  them,  al- 
lotting the  land  in  fee  tail  to  the  elder  daughter  and  the  land  in  fee 
simple  to  the  younger,  who  aliens  her  land  in  fee  and  dies  leaving  a 
daughter,  such  issue,  as  one  of  the  heirs  in  tail,  may  enter  into  the 
land  in  tail  and  possess  it  with  her  aunt,  but  the  aunt  shall  not  enter 
into  half  the  land  in  fee  simple,  in  the  occupation  of  the  alienee,  for 
by  the  alienation,  the  privity  is  destroyed.  Litt.  sect.  260;  1 
Inst.  172  b.  Now,  the  plaintiff  here  is  the  personal  representative 
of  Peter  Weiser,  who  was  evicted  of  the  land  by  a  title  paramount, 
and  who,  according  to  the  plaintiff's  statement,  as  set  forth  in  his 
declaration,  was  the  devisee,  that  is,  assignee,  and  not  heir  of  Frede- 
rick Weiser,  one  of  the  parties  to  the  deed  of  partition;  so  that  the 
plaintiff  is  not  the  representative  of  a  party  to  the  partition,  nor  yet 
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of  the  heir  of  a  party,  but  merely  the  personal  representative  of  the 
assignee  of  one,  and,  therefore,  agreeably  to  the  rule  mentioned 
above,  the  plaintiff's  intestate  could  not  have  vouched,  when  living, 
by  force  of  the  implied  warranty,  and  of  course  can  have  no  claim 
to  any  recompense  from  the  defendant. 

But,  in  the  next  place,  admitting  that  a  personal  action  of  cove- 
nant may  be  maintained,  which,  I  think,  is  somewhat  doubtful,  at 
least,  upon  a  breach  of  the  implied  warranty  that  arises  in  the  case 
of  a  partition  made  between  coparceners,  there  is  still  another  ob- 
jection, which,  as  it  appears  to  me,  would  be  fatal  to  the  plaintiff's 
recovery  upon  it,  even  if  it  were  to  be  considered  a  general  war- 
ranty, which  it  certainly  is  not.  The  parties  to  the  deed  of  parti- 
tion, have  thought  proper  to  insert  in  it  an  express  covenant  of 
special  warranty,  limiting  the  responsibility  of  each  for  the  good- 
ness of  the  title  to  the  lands  divided,  to  the  acts  done  or  suffered  by 
him  or  her,  which  might  happen  to  affect  it,  and  against  such  per- 
sons only  as  should  lawfully  claim  by,  from,  or  under  him  or  her, 
&c.  Now,  according  to  the  fourth  resolution  in  Noke's  Case,  4  Co. 
80,  it  was  held  by  Popham,  chief  justice,  and  the  whole  court,  as 
Lord  Coke  says,  that  an  express  covenant  qualified  the  generality  of 
an  implied  covenant,  and  restrained  it  by  the  mutual  consent  of  the 
parties,  so  that  it  should  not  extend  any  further  than  the  express 
covenant.  Expressum  facit  cessare  taciturn.  And  although  in 
Proctor  v.  Johnson,  2  Brownl.  214,  the  chief  justice  seems  to  doubt 
the  authority  of  this  resolution,  and  says  that  this  point  in  Noke's 
case  was  not  adjudged,  but  was  a  matter  spoken  of  collaterally  in  the 
case,  and  the  case  was  adjudged  against  the  plaintiff  for  other  rea- 
sons; and  again,  in  Croke's  report  of  the  case,  Cro.  Eliz.  675,  he 
says,  that  Popham,  chief  justice,  inclined  to  this  opinion,  but  the 
other  justices  did  not  deliver  any  opinion  therein,  yet  Lord  Hale,  in 
Deering  v.  Farnington,  1  Mod.  113,  lays  down  the  law  according  to 
this  resolution,  and  the  authority  of  Noke's  case  upon  this  point 
has  been  since  recognised  in  many  cases,  and  is  now  considered  an 
established  rule  of  law.  Hayes  v.  Bickerstaff,  Vaughan  126; 
Brown  v.  Brown,  1  Lev  57;  Fromtin  v.  Small,  2  L.  Raym.  1419; 
Clarke  v.  Jamson,  1  Ves.  101;  Merrill  v.  Frame,  4  Taunt.  329; 
Shep.  Touch.  165;  4  Cruise  Dig.  tit.  32,  Deed,  c.  24,  sect.  22,  and 
c.  25,  sect.  16  and  17;  Christien  v.  Whitehill,  16  Serg.  fy  Rawle  114; 
Frost  v.  Raymond,  2  Caines'  Pep.  192;  Kent  v.  Welch,  7  Johns. 
258;  Vanderkarrv.  Vanderkarr,  11  Johns.  122;  Gates  v.  Caldwell,  7 
Mass.  68;  Sumner  v.  Williams,  8  Mass.  201.  But  it  has  been 
said  that  this  rule  is  not  applicable  to  leases,  or  conveyances  of  free- 
hold estates,  or  those  of  inheritance;  and  this  distinction  would 
seem  to  receive  some  countenance  from  what  is  said  in  1  Ship. 
Touch.  105,  where,  after  laying  down  the  rule  as  established  in 
Noke's  case,  which  had  reference  to  a  term  for  years  merely,  the 
author  says  "this  is  not  like  to  the  case  where  a  man  doth  make  a 
lease  for  life  by  the  words  "  dedi  et  concessi,"  or  make  a  lease  for 
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life  by  other  words  reserving  rent:  (in  which  cases  the  law  doth 
create  a  warranty  against  all  men  during  the  life  of  the  lessor):  for 
if  in  these  cases  there  be  an  express  warranty  in  the  deed,  yet  this 
doth  not  take  away,  nor  qualify  the  implied  warranty:  but  the  les- 
see may  make  use  of  which  of  these  he  will,  if  he  be  ousted  or 
evicted  by  one  that  hath  elder  title."  And  Mr  Butler  in  his  note 
(1)  to  Co.  Lit.  384,  a,  on  this  subject,  in  reference  to  granting  estates 
of  inheritance  in  lands  says,  "  when  they  (lands]  were  granted  to 
be  held  of  the  grantor  himself,  at  least  if  the  grant  were  made  by 
the  word  "  dedi,"  then  without  any  other  warranty,  the  feoffor  and 
his  heirs  were  bound  to  warranty.  This  is  enacted  by  the  statute 
de  bigamis,  c.  6,  and  we  have  Lord  Coke's  authority  that  this 
statute  was  only  declaratory  of  the  common  law  in  this  respect.  The 
reason  for  implying  warranty  in  this  case,  is,  by  his  lordship,  said  to 
be  that  "  where  dedi  is  accompanied  with  a  per  durable  tenure  of 
the  feoffor  and  his  heirs,  there  dedi  importeth  a  per  durable  war- 
ranty for  the  feoffor  and  his  heirs  to  the  feoffee  and  his  heirs,  2  Inst. 
275.  The  warranty  in  this  instance  was,  therefore,  a  consequence  of 
tenure,  Co.  Lit.  101,  b,  and  so  necessary  a  consequence  of  it,  that 
where  an  express  and  qualified  warranty  was  introduced,  it  did  not 
restrain  or  circumscribe  the  implied  warranty."  But  in  England, 
as  Mr  Butler  observes  in  the  same  note,  "The  statute  quia  emp- 
tores  terrarum,  put  an  end  to  this  implied  warranty,  as  incident  to 
granting  of  lands  in  fee  simple,  and  excepting  in  cases  of  homage 
ancestral,  no  warranty  unless  it  arose  from  the  express  contract  of 
the  parties,  bound  more  than  the  donor,  or  bound  him  longer  than 
the  term  of  his  life.  But  then  this  statute  does  not  extend  to  grants 
for  life  or  in  tail  made  by  the  owner  of  the  fee  simple,  who  still 
retains  the  reversion,  for  there  the  grantee  holds  of  him  and  tenure 
of  course  exists.  But  according  to  the  statute  de  bigamis,  which 
seems  to  be  only  a  confirmation  of  the  common  law,  as  laid  down 
by  Bracton,  though  the  deed  does  contain  the  words  dedi  et  conces- 
si  tale  tenementum,  yet  if  the  land  is  given  to  be  holden  of  the 
chief  lords  of  the  fee,  or  of  any  other,  and  not  of  the  feoffor,  or  his 
heirs,  reserving  no  service,  without  homage  or  without  the  above 
mentioned  clause,  it  was  declared  that  the  heirs  should  not  be  bound 
to  warranty,  notwithstanding  the  feoffor,  during  his  life,  should  be 
bound  by  force  of  his  own  gift.  2  Inst.  274-5;  2  Reeve's  Hist. 
Eng.  Law  144;  1  Reeve's  Hist.  Eng.  Law  445.  The  words  of 
Bracton,  in  relation  to  this  subject,  are  "sciendum  est  quod  ad 
omnes  chartas  de  simplici  donatione,  competit  tenenti  warran- 
tizatio  et  tenentur  donatores  et  eorum  hseredes  ad  warrantiam, 
8fC.,  nisi  forte  in  charta  defeoffamento  contrarium  exprimitur." 
Lib.  v.fol.  388-9.  And  are  rendered  by  Mr  Reeve  thus:  "In  all 
charters  de  simplici  donatione,  the  tenant  was  entitled  to  a  war- 
ranty from  the  donor  and  his  heirs,  unless  some  clause  was  inserted, 
specially  declaring  that  the  donor,  or  his  heirs,  should  not  be  bound 
to  warranty  or  to  make  an  excambium."  1  Reeve's  Hist.  Eng. 
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Law  445.  Let  the  law,  however,  be  as  it  may,  in  regard  to  the 
practicability  of  restraining  or  circumscribing  an  implied  warranty, 
which  is  the  necessary  consequence  of  tenure,  and,  therefore,  to  be 
considered  as  ever  incident  to  it,  it  is  in  no  wise  applicable  to  the 
case  of  coparceners,  after  partition  made  between  them,  more  than 
before,  for  they  do  not  hold  of  each  other.  They  are  still  in  by  de- 
scent from  the  common  ancestor.  See  1  Inst.  173,  a,  where  Lord 
Coke  says,  "  the  partition  is  in  truth  less  than  a  grant,  for  it 
maketh  no  degree,  but  each  coparcener  is  in,  by  descent,  from  the 
common  ancestor."  The  parties,  therefore,  to  a  partition,  whether 
they  be  coparceners,  joint-tenants,  or  tenants  in  common,  are  at 
full  liberty  to  regulate  and  limit  the  extent  of  their  future  liability 
to  each  other,  in  regard  to  it,  as  they  please,  by  the  introduction  of 
express  clauses  or  covenants  for  that  purpose,  into  the  deed  of  par- 
tition, conventio  et  modus  vincunt  legem.  This  may  be  advisable, 
too,  for  the  greater  security,  even  in  cases  where  the  law  will  create 
a  warranty;  for  Lord  Coke  says,  "there  is  a  diversity  between  a 
warranty  that  is  a  covenant  real,  which  bindeth  the  party  to  yield 
lands  or  tenements  in  recompense,  and  a  covenant  annexed  to  the 
land,  which  is  to  yield  but  damages;  for  that  a  covenant  is  in  many 
cases  extended  further  than  the  warranty.  As,  for  example,  it  hath 
been  adjudged,  that  where  two  coparceners  made  partition  of  land, 
and  the  one  made  a  covenant  with  the  other  to  acquit  her  and  her 
heirs  of  a  suit  that  issued  out  of  the  land,  the  covenantee  aliened. 
In  that  case  the  assignee  shall  have  an  action  of  covenant,  and  yet 
he  was  a  stranger  to  the  covenant,  because  the  acquittal  did  run 
with  the  land." 
Judgment  affirmed. 


Budden  against  Petriken. 

An  account,  against  the  plaintiff  by  a  third  person,  merely  proved  by  a  deposition, 
"  to  have  been  faithfully  made  out  from  the  original  entries  in  the  books  of  the  depo- 
nent," is  not  competent  evidence  for  the  plaintiff.  Nor  would  the  books  themselves  be 
admissible  with  no  better  proof  of  authentication. 

ERROR  to  the  common  pleas  of  Lycoming  county. 

The  action  was  assumpsit  by  Thomas  J.  Petriken  against  Dr 
James  Budden. 

During  the  progress  of  the  trial  of  the  cause  it  became  necessary 
for  the  plaintiff  to  give  in  evidence  an  account  against  himself  in 
the  books  of  Yates  &  M'Intire  of  the  city  of  Philadelphia.  He 
offered  in  evidence  a  statement  of  the  account  together  with  the 
deposition  of  Daniel  M'Intire,  one  of  the  firm ;  "  That  the  account 
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was  faithfully  made  out  from  the  original  entries  in  the  books  of 
Yates  &  M'Intire,  with  which  it  has  been  faithfully  compared  by 
the  deponent;  and  he  verily  believes  it  to  be  in  all  respects  just  and 
correct." 

The  evidence  was  objected  to,  but  the  court  overruled  the  objec- 
tion, and  the  evidence  was  admitted. 

This  was  the  only  error  assigned,  and   was  argued  by 

S.  Hepburn,  for  plaintiff  in  error,  who  cited  1  Stark.  Ev.  155; 
Juniatta  Bank  v.  Brown,  5  Serg.  8f  Rawle  226.  Ridgevvay  v.  Bank, 
12  Serg.  #  Rawle  256. 

Ellis  and  Bancroft,  contra. 

PER  CURIAM. — The  books  themselves,  accompanied  with  no 
better  proof  of  authentication,  would  not  have  been  admissible. 
There  is  not  even  proof  that  they  are  books  of  original  entries.  It 
is  indeed  sworn  that  the  account  is  made  out  from  the  original 
entries  in  these  books;  but  that  gives  no  definite  information  of  the 
character  of  the  books,  which,  though  containing  original  entries 
may  not  be  the  books  of  the  original  entries  kept  in  the  current 
course  of  the  business,  and  therefore  not  original  in  the  sense  which 
the  law  requires.  Beside,  no  account  is  given  of  the  person  by  whom 
the  entries  were  made;  and  why,  if  he  were  a  clerk,  they  are  not 
corroborated  by  his  oath.  Without  saying  then  whether  a  compared 
copy  of  a  merchant's  book  would  be  competent,  it  is  sufficient  here 
that  the  book  itself  would  not  have  been  so. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Fager  against  Campbell. 

Tax  books,  found  in  the  Commissioners'  office,  are  official  documents  and  competent 
evidence  in  an  action  of  ejectment  for  unseated  land  sold  for  taxes.  So  also  is  a 
receipt  of  the  treasurer  for  the  surplus  bond  required  of  the  purchaser  by  the  act  of 
assembly. 

The  sale  of  unseated  land  for  taxes  divests  the  lien  of  a  mortgage,  and  the  purchaser 
takes  the  land  clear  of  incumbrances. 

ERROR  to  the  common  pleas  of  Northumberland  county. 

This  was  a  scire  facias  upon  a  mortgage  by  Conrad  Fager,  ad- 
ministrator cum  testamento  annexo  of  John  Myers  against  Daniel 
Campbell,  in  which  Charles  Wharton,  Jr.,  made  defence  as  terre- 
tenant,  and  gave  notice  that  he  claimed  title  under  a  sale  of  the 
land  as  unseated  for  taxes.  After  the  plaintiff  had  given  the  mort- 
gage in  evidence,  the  defendant  offered  in  evidence  the  tax  books 
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from  the  commissioners' office  to  show  that  a  tax  had  been  assessed, 
remained  unpaid,  and  for  which  the  land  was  sold;  and  also  the 
receipt  of  the  treasurer  for  the  surplus  bond  required  by  the  act  of 
assembly.  To  this  evidence  the  plaintiff  objected;  the  court  over- 
ruled the  objection  and  the  plaintiff  excepted. 

At  the  request  of  defendant's  counsel  the  court  (Lewis,  President) 
instructed  the  jury,  that  the  sale  for  taxes  to  Charles  Wharton,  Jr., 
divested  the  lien  of  the  mortgage,  and  the  plaintiff  was  not  entitled 
to  recover. 

Greenough,  for  plaintiff  in  error. 
Donnel  and  Hepburn,  contra. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  tax  book  was  an  official  document;  and,  ac- 
cording to  Hubley  v.  Keyser,  2  Penns.  Rep.  297,  it  was  both  com- 
petent and  sufficient  to  show  the  land  had  been  assessed.  The 
receipt  of  the  treasurer,  too,  was  competent  evidence,  according  to 
White  v.  Willard,  1  Watts  42,  that  a  surplus  bond  was  executed 
and  delivered ;  which  is  enough  for  the  title  of  the  purchaser  who 
is  not  responsible  for  the  neglect  of  the  purchaser  in  omitting  to 
have  it  filed.  The  question,  then,  is  whether  a  purchaser  of  unseat- 
ed land,  takes  it  clear  of  incumbrances ;  and  on  principle  it  is  a 
plain  one..  The  land  itself,  and  not  the  owner  of  it,  is  debtor  for 
the  public  charge;  and  it  is  therefore  immaterial,  at  the  moment  of 
sale,  what  may  be  the  state  of  the  ownership  or  how  many  deriva- 
tive interests  may  have  been  carved  out  of  it.  With  these  the 
public  has  no  concern  :  they  are  sold  with  the  land  just  as  a  re- 
mainder would  be  sold  with  the  particular  estate.  It  is  in  vain  to 
say  that  no  more  than  the  owner's  equity  of  redemption  is  sold. 
Why  not  as  well  say  that  the  mortgagee's  estate  is  sold;  and  that  it 
is  the  equity  of  redemption  that  is  reserved  ?  The  question  is  not 
answered  by  saying  that  the  mortgagor  is  the  actual  owner  in  regard 
to  every  one  but  the  mortgagee,  and  that  a  mortgage  creates  not 
an  estate  but  a  charge;  for  to  say  the  owner  may  charge  his  land  to 
the  extent  of  its  value  in  the  hands  of  a  purchaser,  is  to  say  he  may 
exempt  it  from  taxation  altogether.  Thus  incumbered,  it  could  not 
be  sold.  Necessity  requires  that  the  public  duty  should  be  held 
paramount  to  all  others;  and  if  a  judicial  sale  shall  clear  the  title  of 
incumbrances,  there  is  a  more  urgent  reason  that  a  treasurer's  sale 
shall  have  the  same  effect.  The  objection  that  the  land  was  assessed 
in  different  townships  and  sold  to  different  purchasers,  cannot 
benefit  the  plaintiff;  for  the  fact  would  show  no  more  than  an 
outstanding  title  in  a  third  person,  which  would  equally  bar  his  re- 
covery. 

Judgment  affirmed. 
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A  bond  in  a  certain  penalty  conditioned  for  the  performance  of  a  certain  act  at 
different  periods,  and  with  a  warrant  of  attorney  to  confess  a  judgment  "  or  judgments 
after  fiTng  one  or  more  declarations,"  will  not  authorise  the  entry  of  more  than  one 
judgment:  and  no  execution  can  issue  upon  it  until  a  scire  facias  shall  have  issued, 
and  it  shall  have  been  ascertained  that  the  act  has  not  been  performed,  and  what  da- 
mage has  resulted  from  its  non  performance. 

The  entry  of  several  judgments  upon  a  bond  and  warrant  of  attorney  is  erroneous; 
and  an  order  of  the  court  of  common  pleas  to  consolidate  them  as  of  the  date  when  they 
were  entered,  is  also  erroneous,  and  will  be  reversed  on  error. 

Semble,  When  the  court  of  common  pleas  makes  an  order  or  decision  which  may  ope- 
rate to  the  injury  of  a  party,  although  not  a  final  judgment,  error  lies. 

\ 

ERROR  to  the  common  pleas  of  Tioga  county. 

Alva  C.  Bush  plaintiff  below  against  Isaac  Adams. 

The  writ  of  error  in  this  case  was  sued  out  to  reverse  a  judgment 
entered  by  warrant  of  attorney  upon  the  following  bond: 

"  Know  all  men  by  these  presents,  that  I,  Isaac  Adams,  of  the 
township  of  Tioga,  county  of  Tioga,  and  state  of  Pennsylvania, 
am  held  and  firmly  bound  unto  Alva  C.  Bush,  of  the  township, 
county,  and  state,  aforesaid,  in  the  sum  of  eighteen  hundred  dollars, 
to  the  which  payment  well  and  truly  to  be  made,  1  do  hereby  bind 
myself,  my  heirs,  executors,  administrators,  and  assigns,  and  each  of 
them  firmly  by  these  presents.  Sealed  with  my  seal  this  fifth  day 
of  February,  in  the  year  of  our  Lord  1833. 

"  The  condition  of  this  obligation  is  such  that  if  the  above  bound- 
en  Isaac  Adams,  his  executors,  administrators,  or  assigns,  shall  saw 
or  cause  to  be  sawed  nine  hundred  thousand  feet  of  boards  from 
white  pine  logs,  to  be  delivered  in  the  pond  and  race  to  the  mill  of 
said  Adams,  on  the  Tioga  river,  by  the  said  Bush,  at  the  following 
times  and  in  the  following  manner,  to  wit,  one  hundred  thousand  to 
be  sawed  by  the  first  day  of  October  next;  three  hundred  thousand 
by  the  first  day  of  February,  A.  D.  1835;  two  hundred  thousand 
by  the  first  day  of  February,  A.  D.  18156  ;  two  hundred  thousand 
by  the  first  day  of  February,  A.  D.  1837  ;  and  one  hundred  thou- 
sand on  the  first  day  of  February,  A.  D.  1838;  all  of  which  boards 
to  be  sawed  one  and  one-eighth  of  an  inch  thick,  in  good  and  work- 
man like  manner  and  well  stubbed  ;  and  in  case  the  said  Bush  does  not 
during  either  of  the  years  above  mentioned  deliver  a  sufficient 
quantity  of  logs  to  make  the  quantity  of  boards  due  on  the  instal- 
ments, to  saw  the  said  quantity  of  boards  at  any  time  thereafter, 
when  the  said  logs  shall  be  so  delivered,  without  any  fraud  or  fur- 
ther delay,  then  this  bond  to  cease  and  be  null  and  void  to  all  in- 
tents and  purposes,  otherwise  to  be  and  remain  in  full  force  and 
virtue.  And  the  better  to  secure  the  performance  of  the  conditions 
of  the  within  bond,  I  do  hereby  authorise  any  attorney  of  any 
v. — 2  M 
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court  of  record  in  Pennsylvania  to  appear  for  me,  and,  after  filing 
one  or  more  declarations,  to  confess  a  judgment  or  judgments  against 
me  for  the  amount  of  the  said  bond,  with  a  stay  of  execution  until 
the  instalments  shall  respectively  become  due  and  remain  unpaid; 
with  a  release  of  all  errors,  &c.  But  it  is  expressly  understood, 
that  the  judgments  confessed  on  this  bond  are  to  be  a  lien  only  on 
the  mill  and  mill  privilege  of  said  Adams  within  mentioned. 

(Signed)  ISAAC  ADAMS,  [L.  s.]" 

On  this  bond  and  warrant  of  attorney,  the  attorney  for  Bush  filed 
a  declaration  in  these  words  : 

"  Isaac  Adams  was  summoned  to  answer  Alva  C.  Bush  of  a  plea 
that  he  render  to  him  the  sum  of  two  hundred  dollars  lawful  money 
of  the  United  states,  which  he  owes  and  unjustly  detains,  &c. 

"And  thereupon  the  said  A.  C.  Bush,  by  John  W.  Maynard,  his 
attorney,  complains,  for  that  the  said  Isaac  Adams  heretofore,  to  wit, 
on  the  fifth  day  of  February  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  thirty-three,  to  wit,  at  Tioga,  in  the  county  of 
Tioga  aforesaid,  by  his  certain  writing  obligatory,  sealed  with  his 
seal,  acknowledged  himself  to  be  held  and  firmly  bound  to  the  said 
A.  C.  Bush  in  the  said  sum  of  two  hundred  dollars  above  demanded 
to  be  paid  to  the  said  A.  C.  Bush,  but  hath  not  paid  the  said  two 
hundred  dollars  although  often  requested,  but  hath  hitherto  neglect- 
ed and  refused  and  neglects  and  refuses  so  to  do,  whereupon,  the 
said  Alva  saith  that  he  is  injured  and  hath  sustained  damage  to  the 
amount  of  two  hundred  dollars,  and  therefore  he  brings  suit,  &c., 
and  the  said  writing  obligatory  is  herewith  shown  to  the  court. 

"  By  virtue  of  a  power  of  attorney  contained  in  the  within  recited 
obligation,  1  do  hereby  appear  for  the  within  named  Isaac  Adams, 
and  confess  judgment  against  him  in  favor  of  Alva  C.  Bush  for 
the  sum  of  two  hundred  dollars,  with  costs  of  suit — with  stay  of 
execution  until  the  first  day  of  October  A.  D.  1833,  and  I  hereby 
release  all  errors  in  the  confession  of  this  judgment  in  behalf  of  the 
defendant.  Filed  March  13, 1833.  J.  W.  MAYNARD,  Attorney." 

A  similar  declaration  was  filed  for  600  dollars,  payable  1st  Feb- 
ruary 1835;  another  for  400  dollars,  payable  1st  February  1836; 
another  for  400  dollars,  payable  1st  February  1837;  and  another 
for  200  dollars,  payable  1st  February  1838.  All  these  with  costs 
on  each — all  entered  on  13th  March  1833.  On  28th  September 
1835,  on  motion  of  Mr  Parsons,  rule  to  show  cause  why  each  and 
every  of  these  judgments  should  not  be  vacated  (stating  each  of  the 
five  above  mentioned)  on  the  ground  that  no  authority  is  given  for 
entering  such  judgments;  and  also  a  rule  on  J.  W.  Maynard,  who 
entered  them,  to  file  his  warrant  of  attorney  in  each  of  said  cases, 
on  which  said  judgments  purport  to  have  been  entered. 

On  argument  the  court  ordered  the  bond  containing  the  warrant 
of  attorney  to  be  filed.  And  further,  that  the  several  judgments 
entered,  to  the  amount  of  1800  dollars,  be  consolidated,  as  of  the 
date  they  were  entered,  and  that  the  plaintiff  pay  the  costs  on  all 


June  1836.]  OF  PENNSYLVANIA.  391 

[Adams  v.  Bush.] 

the  entries  of  judgment  but  one,  and  that  the  costs  of  one  entry 
follow  the  judgment.  Therefore,  judgment  accordingly  for  the 
sum  of  1800  dollars,  as  of  March  13,  1S33. 

J2.  M.  Parsons,  for  plaintiff  in  error. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — Most  clearly  there  was  no  authority  to  enter  five 
judgments  for  the  several  instalments  mentioned  in  said  bond,  what- 
ever may  be  the  meaning  or  effect  of  the  words  "  after  filing  one  or 
more  declarations  to  confess  judgment  or  judgments"  against  me 
for  the  amount  of  the  said  bond.  This  cannot  be  tortured  to  mean 
that  the  conditions  are  what  the  judgments  are  to  designate  and  for 
which  judgments  are  to  be  entered.  The  bond  is  conditioned  to 
saw  a  certain  number  of  logs  to  be  furnished  by  Bush  at  each 
period.  Judgment  might  have  been  entered  for  the  amount  of 
1800  dollars,  that  is  the  bonds  and  to  that  the  warrant  of  attorney 
referred.  But  then  no  execution  could  issue  until  on  a  scirc  facias 
and  trial  a  jury  had  found  that  Bush  furnished  the  logs  in  proper 
time,  and  that  Adams  did  not  saw  them;  and  further  found  what 
was  the  amount  of  damage  to  Bush  on  that  account. 

There  is  no  such  bond  as  is  recited  in  the  several  declarations  and 
no  such  warrant  of  attorney  as  is  recited  in  the  confession  of  judg- 
ment. 

I  admit  that  a  judgment  confessed  by  an  attorney  purports  to  be 
the  act  and  decision  of  the  court,  and  this  though  the  court  never 
heard  of  it.  If  it  is  suffered  to  remain  unquestioned  and  execution 
issues,  and  defendant's  land  is  sold,  the  purchaser  will,  by  an  act  of 
assembly,  hold  the  land  though  judgment  may  be  reversed  on  error. 
It  is  important  then,  for  a  defendant  to  make  objection  as  soon  as  he 
knows  of  the  judgments,  and  the  courts  in  this  state  have  always 
inquired  into  the  regularity  and  validity  of  such  judgment.  Some- 
times the  judgment  is  opened,  sometimes  an  issue  is  directed,  and  if 
necessary  an  amendment  in  form  may  be  made  where  there  is  any 
thing  by  which  to  amend.  But  when  no  bond  can  be  produced  and 
no  obligation,  or  when  no  warrant  of  attorney  exists  or  none  au- 
thorising such  judgment,  the  court  cannot  amend;  and  a  judgment 
entered  without  authority  must  be  void  and  ought  to  be  vacated. 

In  this  case  the  bond  expressly  states  that  the  lien  of  this  bond  is 
to  be  only  on  the  mill  and  mill  privilege  of  said  Adams.  Now,  on  an 
execution  issued  for  the  instalment  called  600  dollars,  and  issued  on 
the  praecipe  of  Bush  himself,  there  was  a  levy  on  a  tract  of  land 
sold  by  Adams,  after  13th  March  1833,  and  before  issuing  said 
execution.  This  may  have  been  mistake,  or  it  may  have  been  an 
attempt  to  do  what  was  neither  legal  nor  fair.  The  court  had  no 
right  to  order  a  judgment,  if  they  did  consolidate,  to  have  a  retro- 
spective effect;  they  had  no  right  to  order  a  general  judgment  to 
bind  all  lands,  when  the  agreement  of  the  parties  was,  that  it  should 
be  a  lien  only  on  specific  property. 
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This  court  does  not  generally  sustain  a  writ  of  error  unless  on  a 
final  judgment  of  the  common  pleas.  But  where  that  court  makes 
an  order  or  decision  which  does  or  may,  if  not  redressed,  operate  to 
the  injury  of  a  party,  error  lies.  3  Sinn.  273.  432.  Now,  here,  if 
there  be  no  interference  of  the  court,  the  defendant  and  the  pur- 
chaser from  him,  may  be  irreparably  injured,  if  land  not  bound  by 
the  agreement  of  the  parties  is  sold  under  this  illegal  and  unauthor- 
ised judgment. 

Another  matter  may  be  mentioned.  Where  several  suits  are 
brought  by  the  same  plaintiff  on  different  bonds  or  notes,  courts 
never  have  consolidated  them  at  the  instance  of  the  plaintiff;  con- 
solidation is  by  consent  or  at  the  instance  of  the  defendant;  and 
then  not  of  course;  for  it  will  not  be  directed  if  any  injury  is  there- 
by done  to  the  plaintiff.  1  Tidd  (old  edition)  441.  556.  Consolida- 
tion of  void  suits  is  unknown  in  the  law. 

The  decree  of  the  court  in  ordering  these  five  judgments  to  be 
consolidated,  and  ordering  one  judgment  to  be  entered  on  the  whole 
penalty  of  the  bond,  as  of  13th  March  1833,  is  reversed;  and  the 
judgment  so  ordered  as  well  as  the  five  separate  judgments  before 
mentioned,  are  declared  null  and  void. 

Judgment  reversed. 


Smith  against  Sharp. 

A  party  is  not  entitled  to  an  execution  for  costs  on  a  reversal  of  a  judgment  rendered 
against  him  by  the  court  below.  On  a  simple  reversal  there  is  no  award  of  execution 
except  for  restitution. 

ERROR  to  Tioga  county. 

Sharp,  the  defendant  in  error,  obtained  a  judgment  in  the  common 
pleas  against  Smith ;  upon  which  Smith  took  a  writ  of  error  and 
reversed  the  judgment,  and  no  venire  de  novo  was  awarded  :  where- 
upon he  returned  the  record  and  issued  a  fieri  facias  against  the 
plaintiff  to  recover  his  costs;  which  the  court  below  set  aside. 

Parsons,  for  plaintiff  in  error,  cited  1  Penns.  Prac,  229;  Russell 
v.  Gray,  6  Serg.  Sf  Ratvle  208. 

Williston,  contra,  cited  1  Chit.  PL  194;  Swearengen  v.  Pendle- 
ton,  4  Serg.  fy  Rawle  386  ;  Wright  v.  Small,  5  Binn.  204. 

PER  CURIAM. — Arrest  of  judgment  has  not  the  effect  of  giving  the 
defendant  costs;  and  it  would  be  curious  if  he  might  entitle  himself 
by  procuring  an  equivalent  for  it  in  the  court  above.  Such  a  con- 
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sequence  would  be  an  irresistible  temptation  to  useless  litigation  and 
expense.  On  a  simple  reversal  there  is  no  award  of  execution  ex- 
cept for  purposes  of  restitution.  The  parties  are  left  where  they 
began,  the  case  not  being  provided  for  by  the  statute  of  Gloucester, 
or  any  other  which  gives  costs. 
Affirmed. 


Minier  against  Saltmarsh. 

In  a  proceeding1  before  two  justices  of  the  peace  to  obtain  possession  of  land  pur- 
chased at  a  sheriff's  sale,  the  defence  and  the  form  of  making  it,  which  the  act  of  as- 
sembly requires  of  a  tenant  to  entitle  him  to  a  trial  by  jury  in  the  court  of  common 
pleas,  sufficiently  puts  the  case  to  issue ;  and  it  is  not  error  to  try  the  cause  without 
any  other  issue. 

If  a  tenant  in  possession  claiming  to  hold  against  a  purchaser  at  a  sheriff's  sale,  has 
had  notice  as  terre-tenant  upon  a  scire  facias  to  revive  the  judgment  upon  which  the 
land  was  sold,  it  estops  him  from  setting  up  a  title  in  himself  prior  to  the  date  of  the 
judgment. 

ERROR  to  the  common  pleas  of  Bradford  county. 

Dalanson  Saltmarsh  against  Elias  Minier  and  George  Minier.  On 
the  9th  of  April  1818,  E.  Overton  obtained  judgment  against  Daniel 
Minier.  In  1827,  a  scire  facias  was  issued  against  the  administrators 
of  D.  Minier  to  revive  the  same,  which  was  served  upon  the  defen- 
dants, and  upon  Elias  Minier  and  George  Minier,  terre-tenants,  up- 
on which  judgment  was  rendered.  In  1832,  another  scire  facias 
was  issued  against  the  defendants  and  terre-tenants,  to  which  the 
terre-tenants  appeared  and  pleaded  payment  with  leave.  The  cause 
was  tried  and  verdict  for  the  plaintiff,  upon  which  execution  issued; 
and  the  land  was  sold  to  Dalanson  Saltmarsh  the  plaintiff,  who  insti- 
tuted a  proceeding  before  two  justices  of  the  peace  to  obtain  posses- 
sion. Elias  Minier  appeared  before  the  justices  and  made  the  ne- 
cessary affidavit  required  by  the  act  of  assembly  to  entitle  him  to  a 
trial  in  the  common  pleas,  and  the  proceedings  were  accordingly 
transmitted.  When  the  cause  came  on  for  trial  the  defendant  ob- 
jected to  proceed,  on  the  ground  that  the  cause  was  not  at  issue;  but 
,the  court  (Herrick,  President)  was  of  opinion  that  the  cause  required 
no  other  or  more  formal  issue  than  the  proceedings  before  the  jus- 
tices. This  was  the  subject  of  the  first  error  assigned. 

Upon  the  trial  of  the  cause,  the  defendant  offered  in  evidence  a 
deed  from  Daniel  Minier  to  him,  dated  the  17th  of  March  1817,  (prior 
to  the  judgment  on  which  the  land  was  sold  to  the  plaintiff,)  accom- 
panied by  parol  evidence  that  he  went  into  possession  of  the  land  at 
that  time,  and  has  been  in  possession  ever  since.  This  evidence  was 
objected  to,  on  the  ground  that  the  appearance  of  Elias  Minier  to  the 
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scire  facias,  and  the  judgment  against  him,  was  conclusive.  The 
court  was  of  this  opinion,  and  rejected  the  evidence,  which  was  the 
subject  of  the  second  bill  of  exceptions. 

Cunningham,  for  plaintiff  in  error,  cited  Hines  v.  Jacobs,  1 
Penns.  Rep.  158;  Coyle  v.  Reynolds,  7  Serg.  Sf  Rawle  328;  Cha- 
hoon  v.  Hollenbach,  16  Serg.  4'  Rawle  432. 

Williston,  for  defendant  in  error,  cited  Heller  v.  Jones,  4  Sinn. 
61;  Kichner  v.  Dengler,  1  Watts  424;  Kneas  v.  Hollenbach,  1 
Serg.  fy  Rawle  548. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  first  error  assigned  is,  that  the  court  below 
compelled  the  plaintiff  in  error,  who  was  the  defendant  there,  to  go 
on  to  trial  without  any  issue  being  joined,  though  he  expressly  ob- 
jected to  it.  It  does  appear  to  us  that  the  ground  of  this  objection 
cannot  be  said  to  exist  in  point  of  fact:  for  there  does  appear  upon 
the  record  all  that  the  legislature  intended  should  constitute  the 
issue  in  such  a  proceeding  as  this,  which  is  wholly  of  statutory 
origin.  The  proceedings  were  commenced  in  the  manner  and  form 
prescribed  by  the  act  of  assembly  before  two  justices  of  the  peace, 
and  carried  on  until  the  plaintiff  in  error  appeared  as  a  defendant 
there,  and  put  in  and  filed  upon  oath  a  declaration  of  his  right  to  hold 
the  land  in  opposition  to  the  claim  of  the  plaintiff;  which  he  had 
previously  set  out  upon  the  record  made  of  the  proceedings  therein 
by  the  justices  of  the  peace.  The  opposing  claims  of  the  parties  to 
the  possession  of  the  land  in  question,  being  thus  spread  upon  the 
record  of  the  proceedings  had  before  the  justices,  formed  the  only 
issue,  as  I  apprehend,  that  seems  to  be  contemplated  by  the  act;  and 
certainly,  quite  as  well  suited  to  bring  to  view  the  real  point  or 
matter  in  controversy  between  the  parties  as  the  issues  directed  to 
be  formed  in  certain  other  cases  by  the  act  of  1806,  regulating  arbi- 
trations and  proceedings  in  courts.  Under  this  act,  the  plaintiff  in 
certain  specified  cases  files,  after  suit  brought,  a  statement  of  his 
claim,  setting  forth  the  nature  of  it  and  the  amount;  and  the  defen- 
dant files  a  statement  of  his  defence,  if  he  has  any  ;  and  upon  this 
the  parties  go  to  trial.  All  this  has  been  done  by  the  parties  in  the 
present  case.  It  was  done  very  fully  before  the  justices  of  the  peace, 
and  removed  with  the  other  proceedings  into  the  court  of  common 
pleas  at  the  instance  of  the  plaintiff  in  error,  who  entered  into  a  re- 
cognizance with  bail  to  prosecute  his  claim  there  with  effect.  This 
claim  he  filed  under  oath  before  the  justices  of  the  peace;  he  was  not  at 
liberty,  in  the  court  of  common  pleas,  to  depart  from  it  and  to  set 
up  another:  so,  that  the  only  defence  he  was  at  liberty  to  make 
against  the  plaintiff's  claim,  which  was  also  specifically  set  forth,  was 
fully  set  out  upon  the  record.  The  counter-statements  of  the  par- 
ties thus  made  of  their  opposing  claims  to  the  possession  of  the  land, 
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formed  a  sufficient  issue  to  justify  the  court  in  directing  the  jury  to 
be  sworn  as  they  did. 

The  remaining  error  is  an  exception  to  the  opinion  of  the  court, 
in  rejecting  a  deed  of  conveyance  in  fee  for  the  land  in  question, 
from  Daniel  Minier  and  his  wife  to  Elias  Minier  the  plaintiff  in 
error,  bearing  date  the  17th  of  March  1817,  and  acknowledged  the 
12th  of  September  1820:  together  with  evidence  showing  that  the 
plaintiff  in  error  had  been  in  the  possession  of  the  land  from  the  date 
of  the  deed;  and  that  notice  had  been  given  at  the  time  of  the  she- 
riff's sale  of  the  land  to  the  defendant  in  error  of  the  plaintiff  in 
error's  claim  to  it.  Daniel  Minier,  the  grantor  in  the  deed  to  the 
plaintiff  in  error,  was  the  defendant  in  the  original  judgment,  upon 
which  the  sheriff's  sale  was  founded.  The  plaintiff  in  error  was 
served,  as  tenant  of  the  land,  with  a  writ  of  scire  facias,  sued  out 
upon  the  judgment  against  the  administrators  of  Daniel  Minier,  he 
having  died  some  years  after  the  judgment  was  first  entered.  The 
scire  facias  was  served  also  upon  the  administrators,  and  so  returned 
by  the  sheriff;  whereupon,  it  appears  that  judgment  was  given  for 
the  plaintiff  in  the  scire  facias,  for  want  of  appearance  and  without 
any  defence  being  made.  Upon  this  judgment  a  fieri  facias  was 
issued  to  September  term  of  the  court  1828,  by  virtue  whereof  the 
sheriff  seised  and  took  in  execution  the  land  in  dispute,  which  was 
condemned  to  sale.  Here  the  proceedings  on  the  execution  rested 
till  the  15th  of  December  1832.  During  this  interval  another  writ 
of  scire  facias  was  sued  out  upon  the  judgment  against  the  adminis- 
trators of  Daniel  Minier  and  the  plaintiff  in  error  as  one  of  the  terre- 
tenants;  and  after  being  returned  served  upon  them  by  the  sheriff, 
judgment  was  taken  against  the  administrators  by  default  for  want 
of  their  appearance;  and  upon  trial  of  an  issue  joined  on  the  plea  of 
payment,  put  in  by  the  plaintiff  in  error,  who  appeared  to  the  writ, 
a  verdict  and  judgment  were  rendered  against  him  as  terre-tenant  in 
favour  of  the  plaintiff  on  the  12th  of  December  1832.  On  the  third 
day  following,  the  inquisition  returned  on  the  fieri  facias  condemn- 
ing the  land  to  sale,  for  some  cause  or  other,  was  set  aside  by  the 
court;  and  on  the  14th  of  January  following,  a  second  inquest  was 
held  by  the  sheriff  under  the  same  fieri  facias,  and  the  land  con- 
demned again  to  sale.  After  this,  upon  a  writ  of  venditioni  expo- 
nas  sued  out,  the  land  was  sold  by  the  sheriff  to  the  defendant  in 
error,  and  a  deed  of  conveyance  accordingly  made  and  acknowledged 
in  due  form  of  law. 

These  are  the  facts  of  the  case,  and  the  only  question  presented  by 
the  exception  is,  whether  the  plaintiff  in  error  was  not  estopped,  by 
the  judgment  against  him  on  the  scire  facias,  from  giving  the  deed 
and  other  matters  mentioned  in  the  bill  of  exception,  in  evidence. 
For  if  he  was,  the  court  were  clearly  right  in  rejecting  the  evidence; 
otherwise  it  ought  to  have  been  received  and  gone  to  the  jury.  We 
however,  are  of  opinion,  that  the  court  were  right,  and  that  their 
decision  is  sustained  by  both  reason  and  authority. 
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When  a  terre-tenant  is  served  with  a  scire  facias,  sued  out  upon 
a  judgment  previously  obtained,  it  is  to  be  considered  as  a  notice  or 
intimation  given  to  him,  that  the  plaintiff  therein,  claims  that  the 
land,  of  which  he  is  tenant,  is  bound  by  the  judgment.  In  Proctor 
v.  Johnson,  1  Lord Raym.  670,  Lord  Holt  says,  "the  reason  of  the 
scire  facias  is,  because  the  land  is  bound  by  the  recovery  and  makes 
a  title  to  the  recoverer."  The  plaintiff  in  error,  upon  being  served 
with  the  scire  facias,  was  therefore  bound  to  know  that  the  great 
object  of  serving  him  with  the  writ,  was  to  let  him  know,  that  the 
plaintiff  therein  considered  the  land  held  by  him  bound  by  his 
judgment  and  liable  to  be  taken  in  execution  for  the  purpose  of  satis- 
fying it,  and  if  he  knew  and  had  any  thing  to  say,  why.it  should  not 
be  so,  to  appear  and  make  it  known.  Indeed,  it  was  impossible  for 
him  to  mistake  the  design  of  serving  upon  him  the  scire  facias.  He 
has  also  given  evidence  himself,  that  he  knew  he  had  a  right  to  ap- 
pear in  court  and  defend  against  the  claim  of  the  plaintiff  in  the 
scire  facias  by  his  actually  appearing  and  doing  so.  He,  however, 
chose  then  to  place  his  defence  upon  the  plea  of  payment,  which  was 
found  against  him,  instead  of  setting  up  the  defence  that  he  offered 
in  the  court  below.  This  latter  defence  would  have  been  per- 
fectly available  in  the  scire  facias  if  he  could  have  established  it, 
and  there  is  strong  reason,  therefore,  to  conclude,  that  if  he  could 
have  maintained  it  at  that  time,  he  would  have  done  so,  in  place  of 
relying  upon  a  defence  that  he  was  unable  to  support.  Although 
the  deed  which  the  plaintiff  in  error  offered  to  read  in  evidence, 
bears  date  a  year  anterior  to  the  date  of  the  judgment,  yet  it  does 
not  necessarily  follow  that  it  was  executed  at  that  time.  Had  it  been 
set  up  as  a  defence  in  the  scire  facias,  the  plaintiff  might  have  avoid- 
ed it,  for  aught  we  know,  by  showing  it  was  ante-dated,  and  that  it 
was  in  fact  executed  and  delivered  after  the  rendition  of  the  judg- 
ment; or  that  the  deed,  though  made  before  the  date  of  the  judg- 
ment, was  made  for  the  purpose  of  defrauding  the  creditors  of  the 
grantor,  of  whom  the  plaintiff  was  one.  The  plaintiff  in  error  then 
having  had  it  in  his  power  to  have  tested  the  validity  of  his  deed  in 
the  scire  facias  and  to  have  had  the  question  settled,  whether  he  was 
entitled  to  hold  the  land  discharged  from  the  judgment  or  not,  it  was 
not  only  expedient,  but  a  duty  which  he  owed  to  himself  and  all  con- 
cerned, to  have  done  so.  That  the  debt  owing  to  the  plaintiff  in  the 
judgment  was  just,  cannot  be  questioned;  and  if  the  land  were  really 
liable  to  the  payment  of  it,  it  was  surely  very  important  for  the 
plaintiff  in  the  judgment  to  have  this  known  and  established  before 
a  sale  should  be  made  of  the  land  for  that,  purpose;  otherwise,  being 
sold  without  first  having  the  claim  of  the  plaintiff  in  error  to  it 
proved  to  be  invalid,  the  land  might  not  have  been  sold  for  one-half 
the  amount  of  the  judgment,  though  its  real  value,  free  of  dispute, 
might  have  been  more  than  equal  to  it.  Beside,  it  has  ever  been  an 
object  of  the  first  desire,  in  making  judicial  sales  of  land,  to  have 
the  lands  to  pass  into  the  hands  of  the  purchasers,  as  free  from  diffi- 
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culties  and  objections  on  account  of  incumbrances  or  doubts  in  re- 
gard to  the  goodness  of  the  title  as  possible.  And,  so  far  as  the  in- 
terests of  the  terre-tenants  are  concerned,  it  cannot  prejudice  their 
rights,  if  they  have  any,  to  afford  them  an  opportunity  to  establish 
them  before  the  sales.  The  inconvenience  or  expense  attending 
it  cannot  be  greater  to  them  than  it  would  be  to  do  so  in  ejectments 
brought  by  the  purchasers  of  the  lands  at  the  sales.  It  would,  there- 
fore, appear  to  be  nothing  more  than  just  and  reasonable  that  the 
terre-tenant  should  be  held  bound,  upon  being  served  with  the  scire 
facias,  to  make  known  his  claim  to  the  court,  against  the  judgment, 
if  he  has  any,  or  else  be  precluded  from  setting  it  up  thereafter.  But 
it  is  perhaps  no  less  important  that  he  should  be  bound  to  do  so  from 
considerations  of  policy  as  well  as  justice,  in  order  to  prevent  as  far 
as  possible,  the  practice  and  perpetration  of  fraud;  because,  if  it  be 
left  to  his  option  to  show  his  title  as  a  defence  to  the  scire  facias, 
or  to  bring  it  forward  against  the  purchaser  at  sheriff's  sale,  in  a 
proceeding  commenced  by  him  afterwards,  to  recover  the  possession 
of  the  land,  it  is  perfectly  manifest,  that  with  nothing  more  than  the 
mere  colour  or  show  of  a  title,  or  with  one  that  has  been  conceived 
and  hatched  in  fraud,  he  may,  by  giving  notice  and  making  a  show 
of  it  at  the  sheriff's  sale,  deter  persons  from  bidding  for  the  land  and 
have  a  friend  provided,  who  buys  it  in  for  him, for  some  trifling  sum, 
little  more  than  a  nominal  price;  so  that  the  permitting  him  to  defend 
at  his  pleasure,  either  in  the  writ  of  scire  facias,  or  in  the  action 
brought  afterwards  by  the  purchaser  at  the  sheriff's  sale  to  recover 
the  possession  of  the  land,  may  be  putting  it  in  his  power  to  reap 
the  benefit  of  a  most  fraudulent  device,  and  to  accomplish  almost  all 
that  he  could  have  wished  for,  or  anticipated;  but  compel  him  to  try 
his  title  or  claim,  if  he  has  any,  on  the  scire  facias,  or  else  to  aban- 
don it  forever,  and  by  doing  so,  it  is  evident,  that  not  only  the  inter- 
est of  debtors  as  well  as  creditors,  will  be  promoted,  but  the  repose 
of  the  whole  community  will  in  some  measure  be  preserved  by  it. 

Having  shown,  as  is  believed,  that  the  decision  of  the  court,  in 
rejecting  the  evidence  offered,  is  sustained  by  the  principles  of  reason 
and  sound  policy,  it  remains  to  refer  to  some  of  the  authorities  on 
the  subject,  which  go  to  sustain  it  most  fully.  In  Gilbert  v.  Bragg, 
decided  in  1655,  and  cited  by  Lord  Holt  in  Trevivan  v  Lawrence,  6 
Mod.  257,  where  ajudgment  in  debt  was  obtained  against  a  tenant 
in  tail,  who  died,  and  afterwards  a  scire  facias  was  sued  out  thereon 
against  his  issue  in  tail,  who  was  returned  warned,  but  made  default, 
whereupon  judgment  was  rendered  against  him,  though  the  lands  in 
tail  were  not  liable,  yet  he  was  held  to  be  concluded  forever.  And 
so  he  would  have  been,  according  to  Lord  Holt,  if  he  had  pleaded 
any  other  matter,  and  it  had  been  found  against  him.  Trevivan  v. 
Lawrence,  1  Sulk.  276.  It  was  also  held  that  the  judgment  upon 
the  scire  facias  was  a  sufficient  title  in  ejectment  brought  to  recover 
the  actual  possession  of  the  land,  taken  in  execution  under  it,  and 
that  the  first  judgment  need  not  be  given  in  evidence.  Ibid.  Like- 
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wise,  in  Day  v.  Guilford,  1  Lev.  41;  S.  C.  T.  Raym.  19;  1  Sid  54; 
1  Keb.  1 12, 141,  it  was  ruled  that  if  a  scire  facias  be  brought  against 
the  issue  vested  with  a  remainder  in  tail,  upon  a  recognizance  in  debt, 
acknowledged  by  the  ancestor,  who  was  tenant  for  life  only,  and  the 
issue  in  tail,  being  warned,  makes  default,  he  shall  not  be  permitted 
afterwards  to  say  that  he  was  tenant  in  tail  and  therefore  his  estate 
in  the  land  was  not  bound  by  the  recognizance.  The  principle  of 
these  cases  is  recognized  and  approved  by  Lord  Holt,  in  Trevivan 
v.  Lawrence,  1  Salk.  276;  and  it  is  impossible  to  avoid  discovering 
how  directly  they  bear  upon  and  support  the  case  before  us;  ruling 
in  fact  the  very  point  presented  in  it;  that  if  the  terre-tenant  upon 
being  served  with  a  scire  facias,  either  makes  default  or  appears  and 
pleads  any  matter  whatever,  upon  which  judgment  is  given  against 
him,  he  will  be  concluded  for  ever  afterwards  from  setting  up  any 
defence  that  he  might  have  made  in  the  scire  facias.  And  again  in 
Lady  Dowager  Lindsey  v.  Lord  Lindsey,  1  Salk.  291,  where  in 
ejectment  the  plaintiff  showed  a  title  by  a  recovery  in  dower,  by 
producing  in  evidence,  the  record  of  the  judgment,  the  habere  facias 
seisinam,  fyc.  and  the  defendant  appeared  to  prove  a  term  of  ninety- 
nine  subsisting,  and  that  it  was  prior  to  the  title  in  dower,  but  it  was 
disallowed;  because,  as  is  there  said,  the  proper  time  for  the  defend- 
ant to  have  pleaded  it  was  in  the  writ  of  dower,  but  not  having  done 
so  he  has  slipped  his  opportunity.  Other  English  cases  might  be 
cited,  but  it  is  unnecessary,  as  they  all  form  but  one  uniform  current 
of  authority,  without  the  slightest  contradiction  or  inconsistency. 
We  have,  however,  decisions  of  our  own  to  the  same  effect,  some  of 
which  I  will  notice.  Kiehner  v.  Dengler,  1  Pf^atts,424.  It  was  an 
action  of  ejectment,  in  which  the  plaintiff  claimed  title  to  the  land  in 
dispute,  under  a  sale  made  to  him  by  the  sheriff,  by  virtue  of  an 
execution  issued  upon  a  judgment,  whereon  a  scire  facias  had  been 
sued  out  subsequently  to  the  sheriff's  sale  and  been  served  upon  the 
ancestor  or  father  of  the  defendants  in  the  ejectment,  as  the  terre- 
tenant;  he  made  default  and  the  judgment  not  being  fully  satisfied, 
a  judgment  of  revival  was  entered  for  the  plaintiff;  and  held,  that  the 
heirs  of  the  terre-tenants,  thus  served  with  the  scire  facias,  were 
estopped  from  showing  in  the  ejectment,  that  they,  as  his  heirs,  claim- 
ed the  land  under  a  deed  of  conveyance,  made  to  him,  for  a  valuable 
consideration  by  the  defendant  in  the  judgment  and  execution,  under 
which  the  land  was  sold  by  the  sheriff,  prior  to  the  scire  facias  being 
sued  out,  and  at  a  time  when  the  judgment  was  no  lien  upon  the  land. 
In  Heller  v.  Jones,  4  Binn.  61,  where  a  judgment  creditor  having 
bought  the  defendant's  lands  at  sheriff's  sale  and  conveyed  them  to 
A.,  appeared  to  a  writ  of  scire  facias  sued  out  by  another  judgment 
creditor  upon  his  judgment  against  the  same  defendant,  and  gave 
notice,  that  he  should  insist  upon  fraud  and  combination  between  the 
plaintiff  and  defendant,  as  a  defence  to  the  scire  facias,  but  did  not 
attend  at  the  trial,  nor  give  any  evidence;  when  a  verdict  and  judg- 
ment were  of  course  entered  for  the  plaintiff.  A.  also  had  notice  of 
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the  scire  facias  and  the  proceeding  upon  it,  but  having  a  bond  of 
indemnity  from  his  vendor,  paid    no  attention  thereto:  And   held, 
that  neither  A.  nor  the  judgment  creditor  who  conveyed  to  him,  nor 
the  representatives  of  the  latter,  could  controvert  the  judgment, 
whereon  the  fieri  facias  was  sued  out,  upon  the  ground   of  fraud. 
And  in  Nace  v.  Hollenback,  1  &erg,.fy  Rawle  540,  in  an  action  of 
ejectment  to  recover  land  purchased  at  a  sheriff's  sale  made  upon  a 
judgment  in  a  scire  facias  on  a  mortgage,  it  was  ruled,  that  the  terre- 
tenant  could  not  give  in  evidence  any  matters  which  might  have 
been  shown  in  the  scire  facias,  unless  there  has  been  fraud  or  collu- 
sion between  the  mortgagor  and  mortgagee,  or  the  terre-tenant  was 
not  a  party  to  the  scire.  facias.     And  likewise  in  Hinesu.  Jacobs,  1 
Penns.  Rep.  152,  where  a  suit  was  brought  against  the  personal  rep- 
resentatives of  a  deceased  debtor,  with  notice  to  the  terre-tenants 
in  possession  of  the  land  upon  which  it  was  alleged  the  debt  was  a 
lien,  who  appeared  and   made  defence,  it  was  held,  that  they  were 
concluded  by  the  verdict  and  judgment  given  in  favour  of  the  plain- 
tiff: and  that,  too,  notwithstanding  they  might  not  in  fact  have  put 
in  issue   the  question  of  lien.     The  chief  justice  in  delivering  the 
opinion  of  the  court  says,  "  where  the  terre-tenant  has  actually  ap- 
peared and   had  an  opportunity  to  make  a  full  defence,  even 
though  he  may  not  have  availed  himself  of  it,  he  is  concluded  to 
every  intent."     And  in  the  sequel,  he  again  says,  "  what  is  not  con- 
tested at  the   proper  time  is  conceded.     And  even  had  the  terre- 
tenants  here  been  called  in  prematurely,  still  they  availed  themselves 
of  the  occasion,  and  had  as  fair  an  opportunity  to  make  a  full  defence, 
as  if  the  proper  time  to  do  so  had  not  been  anticipated.  They  came 
to  show  that  the  land  was  not  debtor;  and  this  they  were  competent 
to  do,  either  by  disproving  the  debt  or  nullifying  its  lien;  each  of 
which  was  open  to  them  as  available  points  of  defence;  and  there  is 
no  reason,  why  they  should  be  suffered  to  use  but  one,  and  reserve 
the  other."     Now  all  this  is  literally  applicable  to  the  present  case, 
from  which,  as  well  as  all  the  other  cases  on  the  subject,  it  appears 
that  the  plaintiff  in  error  here  has   let  slip  the  proper  time  for 
making  the  defence  which  he  attempted  to  setup  in  the  court  below. 
It  may  be,  however,  that  some  embarrassment  will  occasionally  be 
felt  arising  from  our  very  loose  and  slovenly  practice  in  not  setting 
forth  in  writing,  every  thing  that  is  done  in  a  legal  or  judicial  course 
of  proceeding,  so  as  to  show  clearly  and  distinctly  afterwards,  as 
well  as  then,  all  that  was  done,  or  even   intended  so  to  be.     From 
neglect,  want  of  proper  attention  or  some  other  cause,  I  am  inclined 
to  believe  that  writs  of  scire  facias  intended  to  be  served  upon 
terre-tenants,  are  frequently  sued  out  and  served  upon  them,  without 
any  direction  contained  therein  to  that  effect.     Now  in  every  case, 
where  there  is  one  or  more  terre-tenants,  upon  whom  it  is  intended 
to  serve  the  scire  facias  that  is  about  to  be  sued  out,  for  instance,  if 
it  be  upon  a  judgment  previously  obtained  against  A.  B.,  there  ought 
to  be  introduced  into  the  writ,  immediately  after  that  part,  which 
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requires  the  sheriff, "  by  good'and  lawful  men  of  his  bailiwick  to  make 
known  to  the  said  A.  B.,"  the  following  clause,  "  and  also  to  the  ten- 
ants of  the  lands  and  tenements,  which  were  of  the  said  A.  B.,  at  the 
time  of  the  judgment  aforesaid,  &c.;"  or  the  terre-tenants  may  be 
named,  Fitzh.  N.  B,  597;  Proctor  v.  Johnson,  1  Lord Raym.  670; 
2  Sulk.  600,  but  the  better  and  constant  form  now  is,  to  issue  the 
writ  against  the  terre-tenants  generally  without  naming  them;  for,  if 
the  plaintiff  undertake  to  name  them,  it  is  said,  he  must  name  there 
all,  and  if  he  do  not,  those  who  are  named  may  plead  in  abatement. 
Berisford  v.  Cole,  Com.  282;  Jefferson  v.  Morton,  2  Saund.  7,  note 
4  per  Sergt.  Williams.  It  is  also  not  only  requisite,  that  the 
sheriff,  in  his  return  of  the  service  of  the  writ,  should  name  the  terre- 
tenants  upon  whom  he  shall  have  served  it,  but  he  ought  also  to 
describe  the  land,  so  as  to  render  it  capable  of  being  identified  of 
which  they,  respectively,  are  tenants,  as  may  be  seen  in  Jefferson  v. 
Morton,  2  Saund.  Id,  7  e,  and  8 a.  In  this  latter  particular,  espe- 
cially, we  are  altogether  deficient  in  our  practice:  for,  though  the 
names  of  the  tenants  are  returned  by  the  sheriff,  yet  he  rarely,  if  ever, 
returns  a  description  of  the  lands  and  tenements  which  they  hold  as 
such:  Hence,  it  does  not  appear  upon  the  record,  what  lands  are  in- 
tended to  be  charged;  and  the  terre-tenants  may  often  hold  other 
lands  beside  those  which  are  chargeable,  upon  which  it  is  not  pretend- 
ed by  the  plaintiff  that  the  -debt  is  charged.  It  is,  therefore,  very 
desirable  that  the  practice  in  this  respect  should  be  reformed  and 
amended,  so  that  not  only  the  tenants  may  be  apprised  of  the  specific 
lands  they  are  called  on  to  defend,  but  in  case  of  judgment  being 
rendered  against  them,  that  it  may  appear  upon  record  what  lands 
holden  by  them,  respectively,  are  bound  by  it. 
The  judgment  is  affirmed. 


M'Coy  against  Reed. 

Though  an  adjudication  of  money  to  a  young-er  execution  creditor  on  the  basis  of 
official  misconduct,  will  not  protect  the  officer  from  the  action  of  a  party  injured,  yet 
in  an  action  against  a  sheriff  for  official  misconduct,  it  is,  prima  facie,  a  sufficient 
defence  for  him,  that  he  brought  the  money  into  court,  and  that  it  was  adjudged  to  an- 
other than  the  plaintiff;  and  in  order  to  entitle  himself  upon  his  pleadings,  to  rebut  this 
evidence,  the  plaintiff  must  lay  in  his  declaration,  and  prove,  that  he  lost  the  money 
and  that  the  adjudication  was  made  against  him  in  consequence  of  the  official  miscon- 
duct  of  the  defendant. 

But  an  execution  cannot,  under  any  circumstances,  be  postponed  for  the  officer's  de- 
fault. His  procrastination,  even  by  the  sufferance  of  the  creditor,  is  not  fraudulentper 
se,  and  postpones  only  where  the  latter  directs  him  not  to  proceed. 

ERROR  to  the  common  pleas  of  Columbia  county. 

This  was  an  action  in  the  name  of  the  commonwealth  for  the  use 
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of  William  M'Coy,  against  Isaiah  Reed,  sheriff,  upon  his  official 
bond.  A  declaration  was  filed  upon  the  bond,  and  the  following 
breach  assigned: 

"And  the  said  plaintiff,  as  a  breach  of  the  condition  of  said  bond, 
alleges,  that  the  said  Isaiah  Reed  did  not  perform  the  duties  of  the 
office  of  sheriff  of  the  said  county,  for  that  he  neglected  to  adver- 
tise and  expose  to  sale  the  property  levied  upon  by  him  by  virtue 
of  a  writ  of  fieri  facias,  issued  out  of  the  court  of  common  pleas 
of  Columbia  county,  to,  the  term  of  August  1833,  No.  50,  in  the 
case  of  William  M'Coy  v.  Jonathan  Lodge,  (as  appears  by  the  re- 
cords of  the  said  suit)  and  that  the  said  sheriff  has  not  returned  the 
said  writ,  and  has  not  paid  to  the  said  plaintiff  or  his  attorney  the 
amount  endorsed  on  the  said  execution,  as  due  to  him,  viz:  the  sum 
of  300  dollars,  with  interest  from  the  13th  day  of  August  1828,  till 
the  29th  of  July  1833,  and  thence  interest  on  the  whole  amount  till 
this  day,"  &c. 

To  which  the  defendant  pleaded:  "  that  true  it  is  he  received  the 
execution,  as  mentioned  in  the  breach,  on  the  31st  of  July  1833. 
That  he  did  levy  the  said  execution  on  the  property  of  Jonathan 
Lodge,  the  defendant,  on  said  day,  which  is  particularly  described 
in  the  endorsement  on  the  said  execution,  and  that  he,  also,  on  the 
29th  of  November  1833,  received  a  testatum  fieri  facias,  in  favour 
of  Robert  Simonton  and  others  v.  J.  Lodge,  issued  out  of  the  court 
of  common  pleas  of  Northumberland  county,  tested  the  first  Mon- 
day of  September  18:33,  for  the  sum  of  318  dollars  98  cents,  to  exe- 
cute while  the  aforesaid  execution  of  M'Coy  was  in  his  hands,  and 
after  the  same  had  been  levied — that  he  levied  the  execution  of  Si- 
monton and  others  aforementioned,  on  the  same  property  that  he 
had  previously  levied  as  aforesaid,  subject  to  previous  levy — that  he 
advertised  according  to  law  to  sell  said  property  by  virtue  of  sun- 
dry executions,  on  the  24th  of  December  1833,  and  sold  said  pro- 
perty by  virtue  of  sundry  executions — the  two  executions  above 
named  being  the  executions  in  his  hands;  that  the  sum  of  242  dol- 
lars 6  cents,  was  raised  by  said  sale;  that  he  paid  the  money  into 
court,  by  order  of  court,  at  the  instance  and  motion  of  the  plaintiff 
and  Simonton  et  al.  That  a  feigned  issue  was  directed  by  the  court 
at  the  mutual  application  and  consent  of  M'Coy  and  Simonton  et 
al.,  to  ascertain  to  whom  the  money  belonged,  viz:  M'Coy  or  Si- 
monton el  al;  and  M'Coy  employed  counsel  to  try  said  issue,  and 
claimed  the  money,  and  on  the  trial  of  the  aforesaid  issue,  the 
money  was  awarded  and  decreed  to  Simonton  et  al.,  which  he  is 
ready  to  verify." 

Replication.  "  And  the  said  commonwealth,  as  to  the  plea  of  the 
said  Isaiah  Reed,  above  pleaded,  saith  that  the  said  commonwealth, 
by  reason  of  any  thing  by  the  said  Isaiah  in  that  plea  alleged,  ought 
not  to  be  barred  from  having  or  maintaining  her  aforesaid  action 
thereof  against  him,  because  she  says  that  the  said  Isaiah  did  not 
pay  the  said  money  into  court  as  is  alleged  in  the  said  plea,  and  that 
the  said  Isaiah  Reed  was  called  by  the  defendant  in  the  said  issue, 
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and  was  sworn  and  examined  as  a  witness  therein,  and  was  the  only 
witness  who  deposed  to  the  facts  necessary  to  enable  the  defendant 
to  maintain  his  defence  therein;  and  this  he  is  ready  to  verify — 
wherefore  he  prays  judgment  and  his  damages  by  him  sustained  on 
the  occasion  of  the  non-performance  of  the  matters  set  forth  in  the 
said  declaration  and  breach." 

To  this  replication  the  defendant  demurred,  and  the  plaintiff 
joined  in  the  demurrer. 

Whereupon  the  Court  rendered  a  judgment  for  the  defendant. 

Donnel  and  Greenough,  for  plaintiff  in  error. 
Cooper  and  Bancroft,  contra. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  ,J. — An  adjudication  of  money  to  a  younger  judgment 
creditor  on  the  basis  of  official  misconduct,  would  certainly  not  pro- 
tect the  officer  from  the  action  of  a  party  injured.  But  the  pre- 
sumption is  primarily  against  culpability;  and  the  fact  of  adjudica- 
tion, as  it  appears  in  these  pleadings,  the  ground  of  it  not  being 
disclosed,  is  sufficient  for  the  defence  in  the  first  instance,  provided 
the  record  be  not  precluded,  for  other  causes,  from  operating  be- 
tween the  parties.  Granting  the  proceeding  to  be  res  inter  alias 
acta,  and  not  in  rem,  for  what  was  it  introduced  into  the  cause? 
Not  to  show  the  truth  of  the  fact  adjudicated,  but  that  there  was,  in 
fact,  an  adjudication,  a  circumstance  sufficient  for  the  defence  in  the 
first  instance.  For  this  it  is  clear  the  record  is  competent,  whether 
in  favour  of  a  party  or  a  stranger.  The  distinction  is  a  familiar  one, 
and  well  illustrated  in  Gratz  v.  Burr,  4  Wheat.  213.  Instead,  then, 
of  replying  that  the  adjudication  was  founded  on  the  sheriff's  own 
testimony,  the  plaintiff's  course,  had  his  declaration  permitted  it, 
was  to  reply  such  facts  as  would  have  rebutted  the  presumption  by 
showing  misconduct  in  leaving  the  goods  in  the  debtor's  possession 
under  circumstances  of  negligence  that  discharged  the  lien.  But 
such  was  not  the  cause  of  action  laid;  and  such  a  replication  would 
consequently  have  been  a  departure  from  the  declaration  in  which 
the  breach  assigned  is  an  omission  to  advertise  and  sell,  return  the 
writ  and  pay  over  the  money.  The  parties  decline  to  take  an  ad- 
vantage founded  on  pleading,  and  we  are  to  decide  the  cause  on  its 
merits,  rather  as  a  case  stated  than  a  demurrer;  and  it  remains  to 
say  whether  there  is  a  circumstance  in  it  to  show  that  the  plaintiff's 
execution  was  postponed  for  the  sheriff's  negligence.  The  declara- 
tion contains  no  allegation  of  it;  and  the  replication  charges  no  more 
than  that  the  court  adjudicated  exclusively  on  the  sheriff's  testimony; 
a  circumstance  not  very  likely  to  show  that  the  inquiry  had  termi- 
nated in  a  conviction  of  his  misconduct.  But  might  it  have  been 
postponed,  under  any  circumstances,  for  the  default  of  the  officer? 
According  to  the  cases  by  which  the  law  has  been  definitively  set- 
tled with  us,  it  might  not.  In  Hickman  and  Black  v.  Caldwell,  4 
Rawle  376,  and  the  cases  there  cited,  the  rule  appears  to  be  that 
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the  sheriff's  procrastination,  even  by  sufferance  of  the  execution 
creditor,  is  not  fraudulent  per  se;  and  that  the  latter  is  to  be  post- 
poned only  where  he  has  directed  the  sheriff  not  to  proceed.  He 
must,  therefore,  have  been  postponed  for  his  own,  and  not  for  the 
sheriff's  laches;  and  neither  on  the  pleadings,  nor  on  the  merits, 
does  he  seem -to  have  a  case  to  recover. 
Judgment  affirmed. 


Leisenring  against  Black. 

An  attorney  at  law,  conducting  the  sale  of  real  eslate  upon  an  execution,  cannot 
purchase  the  land  for  his  own  benefit  to  the  prejudice  of  his  client,  for  a  less  sura 
than  the  amount  of  the  claim  upon  which  it  was  being  sold.  And  if  there  be  two 
plaintiffs  in  the  execution,  he  can  not  purchase  for  the  benefit  of  one,  without  the  con- 
sent of  the  other,  for  a  less  sum  than  the  whole  amount  of  the  claim.  If  he  do  so 
purchase,  und  the  sheriff  make  a  deed  to  one  of  the  plaintiffs  under  such  circum- 
stances, there  is  a  resulting  trust  for  both. 

ERROR  to  the  common  pleas  of  Northumberland  county. 

This  was  an  action  of  ejectment  for  two  lots  in  the  town  of  Sun- 
bury,  by  Gideon  Leisenring  against  Jane  Black. 

In  this  case  Jane  Black,  the  defendant,  and  her  brother  William 
C.  Black,  had  an  unsatisfied  judgment,  of  upwards  of  two  thousand 
dollars,  against  their  father  James  Black.  Samuel  J.  Packer,  Esq., 
was  their  attorney,  employed  to  obtain  execution  of  the  judgment, 
and  to  collect  the  amount  due  thereon,  so  far  as  practicable.  The 
lots  of  ground  in  controversy,  eight  in  number,  lying  in  the  town 
of  Sunbury,  were  levied  on  under  the  judgment  and  sold  by  the 
sheriff.  Mr  Parker,  the  attorney  for  the  plaintiffs  in  the  judgment, 
attended  the  sheriff's  sale  of  the  lots,  bid  for  them  and  they  were 
severally  struck  down  on  his  bids,  at  prices  amounting  in  the  aggre- 
gate to  two  hundred  and  six  dollars.  He  directed  the  sheriff  to 
return  the  lots  sold  to  the  defendant,  one  of  the  plaintiffs  in  the  exe- 
cution, which  was  done  accordingly.  It  did  not  appear  that  James 
Black  had  any  other  property  by  means  of  which  any  thing  more 
could  be  obtained  on  the  judgment;  on  the  contrary,  it  was  said  he 
had  not.  Neither  did  it  appear  that  Jane  Black  paid  any  money  on  the 
purchase  of  the  lots.  The  matter  was  arranged  with  the  sheriff  by 
Mr  Parker,  the  attorney  for  the  plaintiffs  in  the  judgment;  and  the 
deeds  made  by  the  sheriff,  conveying  the  lots  to  the  defendant, 
were  delivered  by  the  sheriff  to  Mr  Parker,  upon  his  giving  a  re- 
ceipt for  them,  and  agreeing  that  the  amount  of  the  sales,  two  hun- 
dred and  six  dollars,  should  be  settled  with  the  judgment  creditors 
of  James  Black,  and  the  fees  paid  the  sheriff.  The  defendant  and 
her  brother  William  C.  Black  were,  at  that  time,  the  only  judgment 
creditors  of  their  father;  and  they,  therefore,  are  the  persons  referred 
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to  in  Mr  Parker's  receipt,  with  whom  the  purchase  money  was  to 
be  settled.  It  did  not  appear  that  the  defendant  ever  settled  with 
her  brother  for  his  proportion  of  the  purchase  money  of  the  lots, 
or  that  they  ever  had  any  settlement  respecting  the  money  made, 
on  the  judgment;  or  that  the  brother  in  his  lifetime  ever  claimed 
or  disclaimed  having  an  interest  in  the  purchase  of  the  lots  at  the 
sheriff's  sale.  He  died  in  April  1831,  about  three  months  or  a 
little  more,  after  the  sheriff  delivered  the  deeds  to  Mr  Parker. 

Upon  these  facts  the  court  below  were  of  opinion  that  the  plain- 
tiff was  not  entitled  to  recover,  and  so  instructed  the  jury,  who 
found  accordingly. 

Donnel,  for  plaintiff  in  error,  contended  that  there  was  a 
resulting  trust  of  the  plaintiff;  and  cited  Van  Horn  v.  Fonda,  5 
John's  Chan.  407;  Story  on  Eg.  318;  Fond.  Eg.  395. 

Greenough,  for  defendant  in  error,  cited  Cornish  on  Uses  30; 
3  Law  Lib.  30;  2  Mk.  171;  2  Mad.  Chan.  113. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — If  the  attorney  had  directed  the  lots  on  his  bids 
to  have  been  returned  by  the  sheriff  as  sold  to  himself,  and  the 
sheriff  had  accordingly  done  so,  and  had  made  and  delivered  the 
deeds  of  conveyance  therefor  to  him,  upon  his  undertaking  to 
settle  the  amount  of  the  purchase  money  with  his  clients,  it  could 
scarcely  admit  of  a  question,  that  the  plaintiffs  in  the  judgment 
would  have  had  a  right  to  have  claimed  that  his  purchase  was  made 
in  trust  for  them.  The  attorney  in  such  case  being  employed  by 
his  clients  to  collect  the  amount  of  the  judgment  and  to  do  the  best 
he  can  for  them  in  this  respect,  it  is  altogether  incompatible  with 
those  motives  of  action  which  ought  to  govern  him,  and  which 
alone  are  suited  to  secure  a  faithful  discharge  of  the  trust,  to  permit 
him  to  become  the  purchaser  of  the  property  for  his  own  benefit, 
unless  it  be  for  a  sum  sufficient  to  cover  the  whole  amount  of  his 
clients'  demand.  To  permit  him  to  buy  for  his  own  use  for  a  less 
sum,  without  the  consent  of  his  clients,  would  be  enabling  him  to 
make  a  gain  or  profit  by  sacrificing  their  interests;  because  the 
lower  the  price  for  which  he  should  purchase  the  property,  the 
greater  his  advantage  in  doing  so;  such  a  principle,  therefore,  is  not 
to  be  tolerated.  And  indeed  no  rule  seems  to  be  better  settled, 
than  that  whenever  confidence  is  reposed  in  a  person,  who,  from  his 
being  placed  in  such  situation,  has  it  in  his  power  to  gain  an  advan- 
tage, without  the  certainty  of  discovery,  by  sacrificing  the  interests 
of  those  he  is  bound  to  protect,  he  shall  not  be  suffered  to  enjoy  it 
except  by  their  consent,  and  not  even  then  unless  they  be  compe- 
tent to  part  with  their  right  to  protection  in  this  respect.  Neither  is 
this  rule  to  be  understood  as  applicable  only  where  it  is  shown  that 
some  advantage  has  been  actually  gained  by  the  party  acting  in  the 
character  of  an  agent  or  trustee,  by  making  a  purchase  in  his  own 
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name,  in  order  to  give  those  alone  whose  interest  he  was  bound  to 
consult  and  promote,  the  benefit  of  the  purchase.  It  would  in 
many  cases  be  of  little  avail,  if  it  were  so ;  it  arises  from  the  nature 
of  the  relation  between  the  parties,  and  is  alike  applicable,  however 
honest  and  fair  the  purchase  may  be ;  and  it  is  not  necessary  to  in- 
quire whether  the  purchase  is  an  advantageous  one  or  not:  because, 
the  fact  may  be  so,  and  yet  not  susceptible  of  being  distinctly  and 
clearly  proved  at  the  time;  or  there  may  even  be  fraud  in  it,  and 
the  party  against  whom  it  has  been  committed,  not  able  to  prove  it. 
The  rule  therefore  is  founded  in  principles  of  public  policy;  and 
with  a  view  to  protect  the  interests  of  those  for  whom  the  party 
has  undertaken  to  act,  all  temptation  to  do  any  thing  in  opposition 
thereto,  is  removed,  by  giving  them  the  right  of  claiming,  the  bene- 
fit of  the  purchase.  And  there  is  perhaps  no  relation,  in  which  the 
confidence  is  greater  between  the  parties  than  that  of  attorney  and 
client,  and  where  the  influence  over  the  mind  and  interests  of  the 
client  is  greater  than  that  possessed  by  his  attorney.  The  most 
implicit  confidence  is  reposed  in  the  integrity,  skill,  and  discretion 
ot  the  latter,  and  that  all  these  will  be  exerted  to  the  utmost  of  his 
ability,  so  far  as  may  be  necessary,  to  accomplish  the  end  for  which 
he  is  retained.  And  although  the  sheriff  is  the  agent  of  the  law  in 
making  sales  of  property  taken  in  execution,  and  in  doing  so,  may 
very  properly  be  considered  as  acting  under  the  authority  thereof^ 
yet  the  attorney  of  the  party,  at  whose  suit  the  property  is  about  to 
be  sold,  has  a  control  in  regard  to  it,  that  may  in  many  instances  be 
exercised  either  to  the  advantage  or  prejudice  of  his  clients  as  he 
pleases.  It  may  be  advisable,  for  instance,  on  the  part  of  the  attor- 
ney, after  the  property  has  been  advertised  for  sale,  or  after  it  has 
been  exposed  to  sale,  for  some  good  reason,  to  postpone  or  counter- 
mand the  sale,  in  order  to  obtain  a  better  price  and  make  the  amount 
of  his  client's  claim,  by  offering  it  for  sale  at  a  future  time;  or  he 
seeing,  at  the  time  first  appointed  for  the  sale,  that  the  property  was1 
likely  to  be  sold  for  a  price  greatly  below  its  real  vaiue  and  the 
amount  of  his  client's  debt,  might,  instead  of  countermanding  it,  urge 
the  sheriff  to  go  on  and  make  the  sale,  and  he  become  the  buyer 
himself  for  his  own  use;  but  if  his  clients  have  the  right  to  claim 
the  benefit  of  such  purchase,  the  attorney  will  not  be  likely  to- per- 
mit the  sheriff  to  sell  under  circumstances  that  might  prove  injuri- 
ous to  their  interests. 

If  the  attorney  then  cannot  become  a  purchaser  of  the  property 
for  his  own  use  at  a  price  or  prices  insufficient  to  pay  the  amount  of 
his  client's  judgment,  because  inconsistent  with  those  principles- 
and  motives  upon  which  he  is  required  to  act  in  order  to  ensure  a 
faithful  discharge  of  his  duty  towards  his  clients,  is  it  not  equally 
apparent  that  where  he  has  undertaken  to  act  as  the  attorney  of  two 
in  a  matter  where  they  are  jointly  concerned,  as  in  this  case,  and 
to  do  the  best  he  can  for  the  common  benefit  of  both,  that  he  can- 
not, consistently  with  the  duty  he  owes  to  them,  become  the  agent 
v. — 2  o- 
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of  one  exclusively  without  the  knowledge  or  consent  of  the  other, 
and  purchase  the  property  for  him  at  the  sheriff's  sale,  upon  the 
most  favourable  terms  or  lowest  prices  that  it  can  be  had.  To  per- 
mit the  attorney  to  serve  and  promote  the  wishes  of  the  one  in  this 
respect,  may  very  readily  tend  to  prejudice  the  interest  of  the 
other,  and  therefore  ought  not  to  be  sanctioned.  In  short  he  ought 
not  to  assume  any  agency  for  one,  that  might  tend  to  excile  a  feel- 
ing on  his  part,  which  would  conflict  in  the  slightest  degree  with 
the  faithful  discharge  of  the  duty  which  he  owes  to  the  other.  But 
his  undertaking  to  buy  the  property  for  one,  may  incline  him  to 
wish  to  get  it  at  reduced  prices,  while  his  paramount  duty  to  the 
other,  requires  that  he  should  do  all  he  can  to  make  it  bring  its  full 
value,  in  order  to  satisfy  the  judgment.  It  would  therefore  seem 
to  be  just  and  equitable,  as  well  as  agreeable  to  the  dictates  of  sound 
policy,  that  the  other  plaintiff  should  have  the  right  at  his  option  to 
claim  a  joint  and  equal  interest  in  the  purchase.  Let  us  suppose 
that  one,  of  two  plaintiffs  in  a  judgment,  should  undertake  by 
agreement  with  his  partner,  of  which  agreement  his  action  and  in- 
terference in  the  matter  might  be  sufficient  evidence,  without  any 
direct  proof  of  it,  to  collect  the  amount,  would  it  be  considered 
consistent  with  a  faithful  discharge  of  such  agreement,  for  him,  hav- 
ing a  control  over  the  sheriff,  so  far  at  least,  as  to  countermand  the 
sale  at  one  time  and  to  renew  the  order  for  it  at  another,  when  all 
the  property  of  their  debtor  was  levied  on  and  about  to  be  sold  under 
this  judgment,  to  buy  it  at  reduced  prices,  leaving  more  than  one 
half  the  amount  of  their  judgment  still  unsatisfied,  and  having  by 
a  resale  afterwards  made  the  whole  amount  of  the  judgment  out 
of  the  property,  to  refuse  to  account  to  his  partner  for  more  than 
one  half  the  aggregate  bidden  by  him  at  the  sheriff's  sale,  under 
the  plea  that  he  had  bought  exclusively  for  his  own  use?  It  appears 
to  me  that  it  would  not  be  in  good  keeping  with  his  agreement,  and 
that  it  would  be  a  direct  violation  of  the  doctrine  and  rule  stated 
above,  which  prevails  in  and  regulates  all  cases  of  trust  or  confi- 
dence. In  such  case  the  acting  plaintiff  must  be  considered  as  act- 
ing for  the  benefit  of  both,  and  when  the  property  is  purchased  for 
the  purpose  of  securing  the  debt,  or  as  much  of  it  as  possible,  it  is 
nothing  but  just  and  equitable  that  it  should  be  held  and  taken  to 
have  been  bought  in  trust  for  the  use  of  both.  Under  this  view  we 
think  that  the  purchase  of  the  lots  in  question  must  be  deemed  to 
have  been  made  in  trust  for  both  the  plaintiffs  in  the  judgment,  there 
appearing  to  have  been  no  consent  either  express  or  implied  on  the 
part  of  William  C.  Black,  that  it  should  be  made  exclusively  for 
the  defendant  here.  Besides,  it  would  rather  seem  that  the  lots 
were  bought  with  the  joint  funds  of  the  two,  which  would  of  itself 
alone  be  sufficient  to  create  a  resulting  trust  in  favour  of  William  C. 
Black.  This  is  a  fair  inference,  because  it  does  not  appear  that  the 
defendant  ever  accounted  to  him  in  any  way  for  his  half  of  the 
purchase-money  or  prices  bidden  for  the  property  at  the  sheriff's. 
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sales.  If,  however,  the  fact  be,  that  William  C.  Black  and  the  de- 
fendant were  partners  in  trade,  and  the  judgment  against  James 
Black,  was  for  a  partnership  debt,  and  upon  settlement  of  the  part- 
nership accounts,  the  whole  amount  of  this  debt  should  be  found  to 
be  absorbed  in  payment  of  or  wanting  to  pay  partnership  debts, 
then  the  interest  of  William  C.  Black  in  the  property  may  amount 
to  nothing;  for  if  he  were  living,  he  could  only  claim  for  his  ex- 
clusive use  one-half,  or  whatever  his  proportion,  according  to  the 
terms  of  the  partnership  agreement  might  be,  of  the  surplus  of  the 
partnership  stock  or  property,  remaining  after  the  payment  of  all 
debts  and  claims  existing  against  it.  The  defendant  being  the  sur- 
viving partner,  has,  therefore,  a  claim  or  lien  on  the  property  for  the 
purpose  of  paying  such  debts  and  claims,  if  not  already  satisfied, 
and  of  the  partnership  funds;  and  the  separate  creditors  of  William 
C.  Black  could  therefore  only  levy  on  and  sell  such  separate  and 
exclusive  right  as  should  remain  after  payment  of  the  partnership 
claims;  whatever  that  may  be.  the  purchaser  at  sheriff's  sale  will 
ultimately  be  entitled  to  hold  it.  And  in  the  mean  time  he  is  en- 
titled to  recover  the  possession  of  an  undivided  moiety  of  the  lots, 
and  to  hold  it  until  it  shall  be  made  to  appear,  as  has  been  suggest- 
ed, by  a  settlement  with  the  personal  representatives  of  William  C. 
Black,  that  it  will  be  required  for  the  payment  of  the  partnership 
debts,  or  the  reimbursement  of  the  defendant,  if  she  shall  have 
paid  to  that  amount  out  of  her  separate  funds.  We  therefore  think 
that  the  court  below  erred  in  advising  the  jury  as  they  did,  that 
from  the  evidence  the  plaintiff  was  not  entitled  to  recover,  and  that 
their  verdict  ought  to  be  in  favour  of  the  defendant. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 


Seybert  against  The  Bank. 

All  things  are  presumed  to  be  rightly  done  in  a  court  of  record. 

ERROR  to  Luzerne  county. 

This  was  an  action  of  assumpsit  by  the  Wyoming  bank  against 
Nicholas  Seybert,  in  which  the  defendant  pleaded  non  assumpsit 
and  payment.  "  A  jury  was  called  and  sworn,  and  the  same  day 
the  jury  was  discharged,  and  judgment  given  for  the  plaintiff,  for  the 
amount  of  judgment  before  the  justice,  and  interest."  The  action 
originated  before  a  justice  of  the  peace,  whose  transcript  filed  exhi- 
bited a  judgment  on  the  3d  of  January  1833,  for  100  dollars,  from 
which  the  defendant  appealed. 
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Errors  assigned. 

1.  The  defendant  having  pleaded  non  assumpsit  and  payment, 
and  a  jury  being  sworn,  the  court  discharged  the  jury  and  entered 
judgment  against  the  defendant  without  evidence,  his  plea  of  payment 
being  undenied,  and  an  issue  on  his  plea  of  non  assumpsit  existing. 

2.  That  judgment  was  entered  for  no  certain  sum,  and  upon  the 
basis  of  the  judgment  of  the  justice. 

Bellas,  for  plaintiff  in  error. 
Conyngham,  contra. 

PER  CURIAM. — All  things  are  presumed  to  be  rightly  done  in  a 
court  of  record  ;  and  we  are  bound  by  this  maxim  to  intend  that  the 
court  gave  judgment  on  an  agreement,  or  with  the  acquiescence  of 
the  parties. 

Judgment  affirmed. 


Beidelman  against  Foulk. 

In  an  action  of  ejectment  a  witness  is  not  incompetent  to  give  evidence  to  support  a 
title,  which  he  himself  had  conveyed  to  the  party  calling  him,  by  deed  of  special  war- 
ranty,  although  part  of  the  purchase-money  remained  due  to  the  witness,  if  it  appear 
also  that  the  defect  of  title,  which  was  the  subject  in  dispute,  was  known  to  the  vendee 
at  the  time  he  purchased  from  the  witness. 

A  parol  license  to  abut  a  dam  against  the  land  of  another  may  be  revoked  at  any 
time  before  money  is  expended  or  labour  performed  upon  the  faith  of  such  license. 

A  man  may  acquire  a  right  to  abut  his  dam  upon  the  land  of  another  by  an  actual 
possession  of  it  tor  that  purpose  for  twenty-one  years;  but  no  shorter  space  of  time  will 
give  a  right. 

He  who  purchases  land  and  a  water-right  from  another  is  bound  to  look  to  the  title 
before  he  buys;  for,  if  the  right  to  dam  the  water  proves  to  be  defective,  he  will  not  be 
considered  an  innocent  purchaser  without  notice, 

ERROR  to  the  common  pleas  of  Columbia  county. 

This  was  an  action  of  ejectment  by  Valentine  Beidelman  against 
John  Foulk  for  ten  acres  of  land,  partly  covered  with  water,  and  in- 
cluding a  water-right.  The  facts  of  the  case,  and  the  errors  assigned, 
are  sufficiently  stated  in  the  opinion  of  the  court;  which  was  deli- 
vered by 

KENNEDY,  J. — The  first  error  assigned  is  an  exception  to  the 
opinion  of  the  court,  admitting  the  evidence  of  Lawrence  Miller. 
This  evidence  was  offered  by  the  defendant  below,  who  is  also  the 
defendant  here,  after  that  he  had  read  in  evidence  a  deed  of  convey- 
ance, as  part  of  his  title  to  the  land  in  dispute,  from  Peter  Vanetta, 
the  elder,  to  Lawrence  Miller,  the  father  of  the  witness  under  whom 
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the  defendant  claimed  the  land.  It  was  admitted,  that  anterior  to 
the  execution  of  this  deed  Peter  Vanetta  was  vested  with  the  legal 
title  to  the  land,  and  was  originally  the  owner  of  it;  and  from  him 
both  parties  professed  to  derive  their  respective  claims  to  it.  TKe 
deed  from  Vanetta  to  Miller  appears  to  have  been  executed  on  the 
25th  of  May  1802,  a  year  after  the  time  at  which  L.  Miller,  the 
witness,  testified  that  the  conversation  took  place  with  his  father,  in 
the  presence  and  hearing,  as  he  thinks,  of  Peter  Vanetta;  in  the 
course  of  which  his  father  mentioned  his  wish  to  build  a  mill  near 
the  land  in  question,  and  pointed  out  the  line  of  theJand  which 
it  was  understood  he  had  then  purchased  or  agreed  to  purchase  of 
Vanetta,  which  line,  as  the  father  thought,  would  afford  him  a  suit- 
able site  for  the  mill  of  which  he  spoke.  But  it  is  evident,  and  is 
established  by  all  the  evidence  without  contradiction,  that  the  land 
in  dispute  is  not  embraced  by  the  boundaries  set  forth  in  the  deed. 
The  testimony  of  Lawrence  Miller,  therefore,  went  to  show  that  his 
father  had  contracted  with  Vanetta  for  the  purchase  of  land  not  in- 
cluded within  the  deed  of  conveyance  subsequently  made  to  him. 
The  deed,  however,  must  be  taken  as  "  the  final  accomplishment  and 
consummation  of  all  previous  stipulations ;"  Lighty  v.  Shorb,  3 
Penns.  Rep.  450;  and,  hence,  the  inevitable  conclusion  is,  that  the 
father  finally  did  not  buy  the  land  by  the  line  then  shown  or  pointed 
out.  The  deed  must  be  considered  as  conclusive  on  this  point  be- 
tween the  parties  to  it,  and  those  claiming  under  them;  and  cannot 
be  contradicted  by  parol  evidence,  except  it  were  to  prove,  that, 
either  through  mistake  or  fraud,  land  actually  purchased  was  excluded 
from  it;  but  the  testimony  of  Lawrence  Miller  or  that  of  any  other 
witness  has  not  the  slightest  bearing  in  this  way.  In  the  close  of  the 
defendant's  offer,  however,  under  which  the  testimony  of  Law- 
rence Miller  was  admitted,  it  is  true,  that  the  defendant  proposes  to 
prove,  among  other  things  therein  specified,  that  he,  and  those  under 
whom  he  claimed,  had  had  possession,  including  the  premises  in 
question,  for  nearly  thirty  years;  and  that  Elias  Dietrick,  from  whom 
the  defendant  bought,  built  the  dam  thereon  in  1814,  with  Peter 
Valletta's  assent  and  assistance.  To  this  part  of  the  offer  there  was  no 
objection  made  by  the  plaintiff;  and  had  the  defendant  given  evidence 
to  this  effect  first,  the  other  evidence  might  have  been  admissible 
in  order  to  show  that  such  possession  was  originally  obtained 
by  and  with  the  assent  of  Vanetta.  But  this  was  not  done  ;  and  up- 
on recurrence  to  all  the  evidence  given  on  the  trial  of  the  cause,  it 
does  not  appear  that  a  tittle  was  given  from  first  to  last  tending  to 
show  that  Lawrence  Miller,  the  elder,  ever  had  possession  of  the 
land  in  dispute,  or  that  possession  was  had  of  it  by  any  other  than 
Peter  Vanetta  until  after  Lawrence  Miller,  the  elder,  sold  to  Elias 
Dietrick  the  land  embraced  within  his  deed  from  Vanetta;  when  it 
appears  that  in  1814,  Dietrick  being  about  to  erect  the  dam,  he  took 
possession  of  it  from  Vanetta  not  only  against  his  will  and  express 
prohibition,  but,  when  the  latter  told  him  he  would  stop  him  from 
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joining  his  dam  to  the  bank  of  the  creek,  he,  in  reply,  let  him  know 
that  nothing  except  a  force  which  he  could  not  overcome  should  pre- 
vent him  from  doing  so.  As  the  evidence  of  Lawrence  Miller  could 
not  control  or  extend  the  operation  of  the  deed  from  Vanetta  to 
his  father,  so  as  to  pass  land  not  included  in  the  description  of  the 
land  conveyed  by  it,  it  is  therefore  clear  that  it  could  not  be  admit- 
ted for  that  purpose.  And  as  evidence  of  a  distinct  and  different 
contract  for  the  purchase  of  other  land  than  that  included  in  the  deed, 
and  for  the  purpose  of  passing  an  interest  in  it,  it  is  equally  clear 
that  it  could  not  be  received  ;  because,  as  evidence  of  a  contract,  it 
was  altogether  defective ;  it  did  not  go  to  show  what  the  terms  of 
the  contract  were ;  nor  that  any  possession  of  the  land  was  given 
and  taken  under  it,  nor  that  any  money  or  other  thing  of  value  was 
paid  upon  it;  and,  being  by  parol,  it  was  wholly  insufficient  to  pass 
a  right  to  land  even  had  the  terms  of  the  contract  been  distinctly  and 
clearly  proved,  because  contrary  to  the  statute  against  frauds  and 
perjuries.  In  every  point  of  view  then  that  can  be  taken  of  this 
evidence  we  think  it  was  inadmissible,  and  that  the  court  erred  in 
receiving  it. 

The  second  error  is  also  an  exception  to  the  opinion  of  the  court, 
rejecting  Peter  Vanetta,  the  son  and  one  of  the  heirs  of  Peter  Va- 
netta, the  original  owner  of  the  land  now  deceased,  who  was  offered 
as  a  witness  on  behalf  of  the  plaintiff.  In  1830,  after  the  death  of 
Peter  Vanetta,  the  elder,  Peter  Vanetta,  the  younger,  with  some  of 
the  other  heirs  of  his  father,  agreed  to  sell  to  the  plaintiff  their  re- 
spective shares  and  interests  in  the  tract  of  land,  of  which  the  land 
in  question  forms  a  part,  containing  about  two  hundred  and  ninety- 
five  acres,  which  descended  to  them  from  their  ancestor.  The  plain- 
tiff was  married  to  another  of  the  heirs  and  claimed  a  sixth  of  the 
land  in  right  of  his  wife;  and  in  1831,  pursuant  to  the  agreement 
made  with  him  by  those  other  heirs,  he  received  a  deed  from  them 
conveying  the  land  to  him  in  fee,  describing  it  by  courses  and  dis- 
tances, and  referring  to  marks  upon  the  ground  so  as  to  include 
the  land  in  dispute  with  a  covenant  of  special  warranty  only.  It 
appeared  by  the  articles  of  agreement  entered  into  between  them 
for  the  sale  of  the  land,  which  were  also  read  in  evidence  to  the 
court,  as  well  as  the  deed,  that  upwards  of  900  dollars,  part  of  the 
purchase-money,  were  not  to  be  paid  by  the  plaintiff  till  after  the 
death  of  the  widow  of  Peter  Vanetta,  the  elder,  but  the  interest 
thereof  was  to  be  paid  annually  to  her,  by  the  plaintiff,  during  her 
life,  and  bonds  to  be  given  by  him  for  the  payment  of  the  principal 
to  the  vendors  at  her  death.  It  was  admitted  that  she  was  then 
living.  The  court  below  thought  that  if  the  plaintiff  failed  to  recover 
the  land  in  dispute,  he  would  be  entitled  to  have  a  deduction  made 
from  that  part  of  the  purchase-money  which  remained  unpaid,  as  it 
would  seem  to  be  a  loss  of  so  much  of  the  consideration  for  which 
the  money  was  agreed  to  be  paid,  and  under  this  view,  conceiving 
that  Peter  Vanetta,  the  younger,  was  called  as  a  witness  to  support 
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his  own  interest,  they  held  him  incompetent.  We,  however,  are  in- 
clined to  think,  under  the  circumstances  disclosed,  that  Peter  Vanetta 
will  be  entitled  to  demand  and  recover,  on  the  death  of  the  widow, 
his  full  proportion  of  the  money  remaining  unpaid,  without  any  de- 
duction whatever  on  this  account,  notwithstanding  the  plaintiff 
should,  in  the  mean  time,  have  failed  to  recover.  The  plaintiff  be- 
ing interested  in  the  land,  in  right  of  his  wife,  before  he  bought, 
must  have  known  all  about  the  defendant's  claim;  he  saw  him  in 
the  possession,  as  it  were:  that  his  dam  was  abutted  upon  the  bank 
of  the  creek,  which  belonged  to  the  ancestor  of  his  wife  and  those 
of  whom  he  was  buying;  where  it  had  stood  and  been  kept  up 
for  many  years  previously.  The  claim  of  the  defendant  and  his 
occupation  of  the  ground,  being  thus  visible  and  known  to  them  all, 
and  the  plaintiff  buying  with  his  eyes  open,  seeing  the  defendant  in 
possession  and  enjoyment  of  the  privilege,  of  which  he  now  seeks 
to  deprive  him,  yet  requiring  no  provision  in  his  contract  for  a  de- 
duction from,  or  return  of  any  portion  of  the  purchase-money,  in 
case  he  should  be  unable  to  recover  the  disputed  ground  from  the 
defendant,  but  on  the  contrary,  paying  two-thirds  of  the  purchase- 
money  in  hand,  and  agreeing  positively  to  pay  the  remaining  third 
on  the  death  of  the  widow,  which  might  be  on  the  next  day  for 
aught  he  knew,  and  during  the  interim,  the  interest  on  it,  annually, 
to  her,  leads  inevitably  to  the  conclusion  that  he  was  to  pay  the  whole 
of  the  purchase-money,  whether  the  land  in  dispute  was  recovered 
or  not.  And  this  is  in  accordance  with  the  principle  laid  down  in 
Furhman  v.  London,  13  Serg.  &f  Rawle  386,  and  affirmed  in  Lighty 
v.  Shorb,  3  Penns.  Rep.  452,  that  "  when  the  purchaser  is  aware  of 
a  flaw  and  provides  not  against  it,  he  takes  the  risk  of  it  on  himself." 
And  the  chief  justice,  in  delivering  the  opinion  of  the  court  in  the 
latter  case,  most  aptly  observes,  pages  452-3,  "  he  shall  be  bound  to 
perform  his  engagement,  wherever  his  knowledge  and  the  state  of 
the  facts  continue  to  be  the  same  they  were  at  the  time  of  the  con- 
veyance." Beside,  the  land  in  dispute  forms  but  a  very  insignifi- 
cant part  of  the  land  sold  to  the  plaintiff.  And  inasmuch  as  it  ap- 
pears, from  all  the  circumstances  attending  the  purchase,  that  it  was 
not  to  be  considered  as  having  any  influence  upon  the  amount  that 
was  to  be  paid  for  the  land,  we  think  that  Peter  Vanetta  was  a  com- 
petent witness,  and  that  there  was  error  in  rejecting  him. 

The  two  remaining  errors  are  exceptions  to  the  charge  of  the 
court  to  the  jury  on  points  submitted  by  the  plaintiff's  counsel,  and 
seem  to  present  four  questions.  First,  whether  any  of  the  evidence 
tended  to  prove  either  fraud  or  mistake  in  drawing  the  deed  from 
Vanetta  to  Miller,  so  as  to  exclude  the  land  in  question,  when,  ac- 
cording to  the  contract  and  agreement  of  the  parties,  it  ought  to 
have  been  included.  Second,  whether  it  tended  to  prove  that  the 
dam  had  been  erected  under  a  parol  licence  never  distinctly  revoked 
before  the  erection  thereof.  Third,  whether  from  the  evidence  given, 
the  jury  could  fairly  infer  an  implied  assent  on  the  part  of  Vanetta 
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to  the  building  of  the  dam,  or  to  the  continuance  of  it  after  it  was 
built,  so  as  to  conclude  him  and  those  claiming  under  him  from 
setting  up  a  right  against  it  thereafter.  And,  fourth,  whether  Folk, 
the  defendant,  might  not,  from  the  evidence,  be  regarded  as  an  in- 
nocent purchaser  for  a  valuable  consideration,  without  notice  of  Va- 
netta's  claim,  if  he  had  any,  from  the  conduct  of  Vanetta  himself. 
As  to  the  first  question,  the  court  below  were  of  opinion  that 
there  was  no  evidence  given  tending  to  show  either  fraud  or  mis- 
take, and  in  this  we  think  they  were  unquestionably  right.  In  re- 
gard to  the  second  question,  however,  the  court  instructed  the  jury 
that  there  was  evidence  from  which  they  might  find,  if  they  thought 
it  sufficient,  that  Vanetta  did  grant  the  right  to  join  the  dam  to  his- 
bank,  and  to  raise  the  water  for  the  purpose  claimed  and  used  by 
the  defendant.  In  this  we  think  the  court  erred  by  not  presenting 
to  the  consideration  of  the  jury  at  the  same  time,  other  evidence 
given  in  the  cause,  even  by  some  of  the  defendant's  own  witnesses, 
not  attempted  to  be  disproved,  nor  as  much  as  denied,  showing  most 
clearly,  that  if  he  ever  had  granted  a  license  or  agreed  that  the  dam 
should  be  joined  to  his  bank  of  the  creek,  he  expressly  revoked 
it,  and  forbade  it  to  be  done,  in  the  most  peremptory  manner  possi- 
ble, at  the  very  first  moment  of  commencing  the  work.  Now,  sup- 
posing that  he  had  given  a  parol  license  to  abut  the  dam  upon  his 
land,  it  is  certain  that  he  had  a  right  to  revoke  it,  at  any  time  before 
the  expenditure  of  money  was  incurred,  or  work  and  labour  were 
performed  upon  the  faith  of  it;  because,  if  granted  at  all,  it  was  by 
parol  and  without  consideration.  But  I  must  confess,  that  by  a  fair 
construction  of  the  evidence,  taking  it  all  together,  I  am  unable  to 
perceive  how  it  can  be  made  out,  that  Vanetta  ever  consented  that 
the  dam  should  be  constructed  where  it  was.  And  as  to  his  declara- 
tions about  having  sold  land  to  Miller  for  a  mill  seat,  and  having  in- 
jured his  own  by  it,  and  that  if  he  had  it  to  do  again  he  would  not 
do  so,  it  amounts  to  nothing;  for,  in  any  thing  he  said,  he  could 
only  have  had  an  allusion  to  the  land  which  he  sold  and  conveyed 
by  his  deed  to  Miller,  because  there  is  no  evidence  of  a  sale  of  any 
other;  and  it  may  be  true  that  he  thought  Miller  had  a  mill  seat  on  the 
land  he  so  conveyed  to  him.  In  this,  however,  he  may  have  been  mis- 
taken, and  if  he  were,  that  would  not  give  Miller,  or  those  claiming 
under  him,  a  right  to  claim  as  much  more  land  as  would  be  neces- 
sary to  make  a  mill  seat.  And  it  may  be,  too,  that  he  thought  he 
had  injured  a  mill  seat  upon  the  remaining  part  of  the  land,  which 
he  still  retained,  by  selling  and  conveying  as  he  did  to  Miller. 
And  without  distorting  these  declarations,  imputed  to  him  by  the 
evidence  of  Frederick  Miller,  it  is  utterly  impossible  to  convert 
them  into  a  license,  or  to  make  them  evidence  of  an  agreement  on 
the  part  of  Vanetta,  that  Miller  should  ever  erect  a  dam  upon  any 
other  land  than  upon  that  embraced  within  the  deed.  It  may  be 
thought  by  some,  perhaps,  that  a  dam  would  not  be  constructed  by 
Miller  without  abutting  upon  the  bank  of  Vanetta,  but  this  would  be 
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a  misapprehension;  for,  on  large  streams  of  water,  such  as  this  is 
said  to  be,  it  is  not  unusual  to  construct  dams  extending  not  more 
than  half  way  across  the  stream,  and  to  have  water  power  enough 
for  a  mill,  with  the  aid  of  a  reasonable  descent  in  the  bed  of  the 
stream. 

Then,  as  to  the  third  question,  whether  the  jury,  from  the  evi- 
dence, could  have  fairly  inferred  that  the  dam  was  constructed  with 
the  assent  of  Vanetta.  It  is  admitted  that  Dietrick  erected  the  dam 
after  he  bought  of  Miller;  and  the  evidence  shows,  without  contra- 
diction, and  beyond  the  possibility  of  doubt,  even  by  the  testimony 
of  one  of  the  defendant's  own  witnesses,  that  at  the  time  Dietrick 
commenced  constructing  it,  Vanetta  expressly  forbade  him,  and  he, 
thereupon,  gave  Vanetta  to  know,  that  he  intended  to  extend  his 
dam  across  the  creek,  and  to  abut  it  upon  Vanetta's  bank;  and  when 
Vanetta  intimated  that  he  would  stop  him,  he  replied  to  Vanetta  that  he 
must  do  it,  then,  by  planting  his  great  gun  there,  for  join  his  bank  he 
would.  The  language  or  manner  of  Dietrick  here  was  certainly  not 
very  pacific  towards  Vanetta,  and  was  calculated  to  impress  him,  as 
Dietrick  doubtless  intended  it  should,  with  the  idea  that  he,  Deitrick, 
would  not  be  driven  from  his  purpose,  except  by  a  force  that  he 
could  not  overcome.  And  the  determined  overawing  manner  of 
Dietrick,  upon  this  occasion,  may  account  for  Vanetta's  not  having 
entered  into  a  contest  with  him,  and  trying  to  prevent  him  from 
erecting  the  dam  as  he  did.  But  surely  it  cannot  be,  that  a  man  is 
thus  to  be  hectored  out  of  his  rights;  or  that,  because  he  does  not 
repel  the  assault  thus  made  upon  them,  or  immediately  commence 
his  suit  to  recover  them  back,  when  forcibly  taken  from  him,  it 
is  to  be  construed  into  an  assent  on  his  part,  to  give  them  up  for- 
ever. It  is  true,  that  if  he  lies  by  for  the  space  of  twenty-one  years 
after  he  has  been  evicted  of  his  land,  he  may  lose  his  right  to  it, 
by  the  operation  of  the  statute  of  limitations:  but,  then,  nothing 
short  of  that  period,  without  something  more  ought,  or  can  be  con- 
sidered, sufficient  to  deprive  him  of  it.  But  it  cannot  be  pretended 
that  the  evidence  disclosed  any  thing  more  in  this  case,  which 
would  render  a  less  period  than  twenty-one  years  sufficient  to  bar 
the  plaintiff  of  his  right.  It  does  not  appear  that  Vanetta  was  ac- 
quainted with  the  intention  of  the  defendant  to  buy  the  land,  or  that 
he  had  any  knowledge  of  his  purchase  after  it  was  concluded.  But  the 
defendant,  when  he  bought,  was  certainly  bound  to  take  care  and  see 
that  Dietrick  had  a  good  title  for  all  he  proposed  selling  to  him,  or 
otherwise  he  might  lose,  at  some  future  day,  what  he  expected  to 
hold  and  to  enjoy  if  he  bought.  The  deed  of  Vanetta  to  Miller 
formed  a  link  in  the  chain  of  the  only  title  that  Dietrick  had  for 
what  he  sold  to  the  defendant;  the  defendant  was  bound  to  know 
what  was  in  that  deed;  and  he  must  be  considered  as  knowing,  also, 
that  it  gave  Dietrick  no  right  to  abut  his  dam  on  Vanetta's  side  of 
the  creek.  Vanetta  was  living  upon  his  land,  on  the  opposite  side  of 
the  creek,  at  the  time,  and  the  defendant,  seeing  that  Dietrick  had  no 
v. — 2  P 
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title  for  the  land,  upon  which  the  dam  abutted  at  Vanetta's  side  of 
the  creek,  ought,  unless  he  were  willing  to  run  the  risk  of  paying 
his  money  without  getting  a  title,  to  have  called  upon  Vanetta,  and 
to  have  known  of  him  whether  he  had  any  claim  to  the  land  or  not; 
and  if  he  had,  to  have  inquired  upon  what  terms  he  was  willing  to 
relinquish  it.  It  was  certainly  gross  negligence  in  him  not  to  do 
so,  and  the  law,  therefore,  imputes  to  him  a  full  and  complete  know- 
ledge of  all  the  circumstances  under  which  Dietrick  buih  his  dam: 
and  cannot  view  him  in  any  other  light  than  it  would  Dietrick,  him- 
self, were  he  the  defendant.  And  as  there  is  no  ground  for  saying 
that  he  ever  relinquished  his  right  to  Dietrick  by  his  assent,  there 
seems  to  be  none  for  alleging  that  he  ever  did  so  to  the  defendant. 

Now,  as  to  the  fourth  question,  it  has  been  measurably,  if  not 
wholly,  answered  by  what  has  been  said  in  answer  to  the  third.  No 
man  can  be  considered  an  innocent  purchaser,  who  buys  with  a  full 
knowledge  of  all  the  facts  and  circumstances  connected  with  the 
subject  of  his  purchase  and  the  want  of  title  to  it  on  the  part  of  the 
seller.  And  although,  in  point  of  fact,  the  defendant,  at  the  time  of 
his  purchase,  may  not  have  known,  yet  it  has  been  shown,  that  if  he 
had  used  even  ordinary  caution,  and  exercised  that  discretion  which 
every  one  is  bound  to  do  in  the  purchase  of  real  estate,  he  might, 
upon  inquiry,  have  known  all  that  it  was  necessary  for  him  to  know 
in  order  to  have  guarded  against  the  claim  of  the  plaintiff.  It  must 
be  taken  for  granted  that  he  saw  and  examined,  before  he  bought, 
the  title  of  Dietrick,  which,  as  it  did  not  include  the  land  in  dispute, 
was  sufficient  to  put  him  on  his  inquiry,  which  would  necessarily 
have  led  him  to  a  knowledge  of  all  the  circumstances  which  attended 
the  erection  of  the  dam,  and  that  it  was  abutted  upon  the  land  of  Va- 
netta under  whom  the  plaintiff  claims,  against  his  consent.  It  being, 
then,  his  own  fault  if  he  did  not  know,  full  knowledge  must  be  im- 
puted to  him,  and  he  must  be  regarded  as  a  purchaser,  with  full  no- 
tice. And  "  such  a  purchaser,"  says  the  chief  justice,  in  deliver- 
ing the  opinion  of  the  court  in  Alexander  v.  Kerr,  2  Rawle  89, 
"  voluntarily,  and  with  full  knowledge,  takes  the  place  of  a  wrong- 
doer and  stands  in  no  higher  equity.  He,  therefore,  has  no  right 
to  be  informed  that  the  suffering  party  has  not  abandoned  his  right." 
The  circumstances  in  the  case  of  Alexander  and  Kerr  are  in  some 
respects  like  to  those  chiefly  relied  on  here  by  the  defendant,  and  the 
principles  there  laid  down  by  the  court  are  applicable  here. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

Greenough,  for  plaintiff  in  error. 
Cooper  and  Bellas,  contra. 
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Maus  against  Maus. 

On  the  trial  of  a  scire  facias  to  revive  a  judgment  with  notice  to  lerre-tenants,  it  is 
competent  for  the  plaintiff  to  give  evidence  of  the  declarations  of  one  under  whom  the 
terre-tenant  claims  title,  made  while  he  was  the  owner  and  occupier  of  the  land. 

A  writ  of  scire  facias  to  revive  a  judgment  with  notice  to  terre-tenants  may  be 
amended  at  any  time,  so  as  to  make  it  conform  to  the  original  judgment;  it  may  be 
amended  after  the  counsel  have  argued  the  cause  to  the  jury. 

A  plaintiff  having  issued  a  writ  of  scire  facias  with  notice  to  several  terre-tenants 
cannot  enter  a  nolle  prosequi  as  to  some  of  them  and  proceed  against  the  others. 

Upon  the  trial  of  an  issue  upon  a  scire  facias  between  the  plaintiff  and  terre-tenants, 
and  a  finding  against  several  terre-tenants,  it  is  error  to  grant  a  new  trial  and  nolle 
prosequi  as  to  some  of  the  defendants,  and  to  render  a  judgment  upon  the  verdict 
against  the  others. 

ERROR  to  the  common  pleas  of  Northumberland  county. 

Scire  facias  post  annum  et  diem  at  the  suit  of  Lewis  Maus  for 
use,  £c.  against  William  Montgomery,  administrator  of  Philip  Maus, 
with  notice  to  Joseph  Maus,  Lewis  Maus,  Elizabeth  Maus  and  Philip 
Strawbridge. 

Plea,  payment  with  leave,  &c.  And  Joseph  Maus,  Elizabeth 
Maus  and  Philip  Strawbridge  come,  &c.  and  severally  say  that  the 
said  Lewis  Maus  ought  not  to  have  nor  maintain  his  said  writ  or  ac- 
tion against  them,  nor  either  of  them;  because  they  severally  say 
that  the  several  tracts  of  land  whereof  they  are  in  occupancy  and  pos- 
session, or  either  of  them,  ought  not  to  be  charged  with  the  said  judg- 
ment, nor  ought  the  said  Lewis  to  have  execution  thereof;  because, 
the  said  defendants  say,  that  at  the  time  the  said  judgment  was  ren- 
dered the  said  several  tracts  of  land  were  severally  and  respectively 
the  property  and  estate  in  fee  of  the  said  Joseph,  Elizabeth  and 
Philip,  free,  clear  and  discharged  of  and  from  any  interest,  estate  or 
title  of  the  said  Philip  therein;  and  free,  clear  and  discharged  of  and 
from  any  lien,  debt  or  incumbrance  by  the  said  Philip  to  the  said 
Lewis  thereon ;  and  that  they,  the  said  defendants,  and  those  under 
whom  they  respectively  hold  and  claim  the  said  lands,  have  held 
and  occupied  the  same  as  their  proper  estates,  in  fee  simple  and  ad- 
verse to  all  other  persons  whatever,  from  the  1st  of  October  1810 
until  the  present  time. 

And  they  further  say,  that  the  lands  they  possess  and  occupy 
ought  not  to  be  charged  with  the  said  judgment,  nor  ought  the  said 
Lewis  to  have  execution  thereof;  for,  they  severally  say,  that  the 
said  Philip  Maus,  by  his  last  will  and  testament,  bearing  date  the 
15th  of  March  1810,  devised  to  his  son,  the  said  Lewis,  in  fee  a  cer- 
tain tract  of  land,  situate  in  the  county  aforesaid,  being  part  of  the 
land  called  Frederick  Maus's  land,  &c.,  containing  one  hundred  and 
fifty  acres;  and  the  said  Philip  Maus  in  and  by  his  will  then  and 
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there  declared  and  provided,  that  the  said  devise  or  legacies  before 
mentioned  in  his  said  will  should  be  and  operate  as  a  complete  bar 
against  any  claims  upon  his  estate  by  any  of  his  children;  and  that 
the  said  Philip  Maus,  to  carry  into  effect  more  immediately  the  pur- 
poses of  his  said  will,  on  the  18th  of  June  1810,  by  his  deed  of  that 
date,  granted  the  same  tract  of  land  to  the  said  Lewis  Maus  in  fee ; 
and  the  said  defendants  aver,  that  the  said  grant  and  conveyance  to 
the  said  Lewis  was  for  the  purpose  of  extinguishing  and  satisfying 
all  debts  due  by  the  said  Philip  to  the  said  Lewis,  and  amongst  them 
the  debt  from  which  the  said  judgment,  recited  by  the  said  Lewis 
in  his  said  writ,  originated.  And  the  said  defendants  aver  further, 
that  the  said  Lewis  accepted  said  grant  upon  the  said  terms  ;  and,  on 
the  1st  of  September  1818,  accepted  said  devise  under  said  will,  and 
upon  the  conditions  aforesaid  therein  declared;  and  this  they  are  ready 
to  verify,  &c. 

And  the  defendants  further  plead,  that  the  several  tracts  of  land 
whereof  they  are  in  occupancy  and  possession,  or  either  of  said 
tracts,  ought  not  to  be  charged  with  the  said  judgment,  nor  ought 
the  said  Lewis  to  have  execution  thereof;  because,  they  say,  that 
the  obligation  or  bill  on  which  said  judgment  was  obtained  was  given 
voluntarily,  and  without  any  consideration  whatever;  and  that  at 
the  time  said  obligation  or  bill  was  given  the  said  Philip  Maus  was 
not  indebted  to  the  said  Lewis  Maus  in  any  sum  of  money  what- 
ever, &c.;  and  this  they  are  ready  to  verify,  &c. 

Replication.  To  the  first  plea  the  plaintiff  replies,  that  the  said 
several  tracts  of  land,  in  said  plea  mentioned,  were  not  held  by  the 
said  defendants  in  severally,  and  were  not  the  property  and  estate 
of  the  said  Joseph,  Elizabeth  and  Philip,  free,  clear  and  discharged 
of  and  from  the  debts  for  which  said  judgment  was  rendered;  but 
that  the  said  several  tracts  of  land  were  and  still  are  liable  for  and 
chargeable  with  said  debts. 

To  the  second  plea,  the  plaintiff  replies,  that  the  said  Philip  Maus 
did  not  pay  the  said  debt  in  his  lifetime;  nor  has  the  same  been  paid 
since  his  death. 

To  the  third  plea,  the  plaintiff  replies,  that  the  said  Philip  Maus 
did  not  give  the  said  single  bills  voluntarily  and  without  considera- 
tion ;  but  that  the  said  judgment  was  rendered  in  favour  of  Jacob 
Bachman  for  a  debt  honestly  and  justly  due  by  the  said  Philip  Maus, 
founded  upon  a  valuable  consideration  ;  and  that  the  said  Jacob,  on 
the  10th  of  May  1817,  assigned  the  said  judgment  to  the  said  Lewis 
Maus  for  a  valuable  consideration  ;  and,  further,  that  judgment  was 
obtained  against  Philip  Maus  in  his  lifetime,  and  the  defendants  are 
estopped  from  inquiring  into  the  consideration  of  the  note  upon 
which  judgment  was  rendered. 

The  original  judgment  was  obtained  by  Lewis  Maus  against 
Philp  Maus,  27th  August  1812,  for  50  pounds,  interest  from  20th 
May  1809.  A  scire  facias,  P.  «#.  et,  ZX,  was  issued  to  revive  this 
judgment  to  November  term  1813;  another  to  April  term  1819;  ano- 
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ther  to  April  term  1829 ;  and  the  present  one,  with  notice  to  the  terre- 
tenants,  to  April  term  1833;  in  each  of  which  the  original  judgment 
for  50  pounds,  was  recited.  It  appeared  upon  the  trial  of  the  cause 
that  Elizabeth  Maus  claimed  title  to  the  land  attempted  to  be 
charged  under  George  Maus ;  and  the  plaintiff  offered  in  evidence 
certain  admissions  of  George  Maus,  made  while  he  owned  the  land. 
The  defendants  objected  to  this  evidence,  but  the  court  overruled 
the  objection  and  sealed  a  bill  of  exceptions. 

After  the  testimony  had  been  given  and  the  counsel  for  the  de- 
fendant had  concluded  his  argument  to  the  jury,  the  counsel  for  the 
plaintiff  asked  to  be  permitted  to  amend  the  writ  of  scire  facias 
so  as  to  make  it  recite  a  judgment  for  363  dollars  and  38  cents, 
which  upon  a  calculation  was  found  to  be  the  amount  of  the  judg- 
ment with  its  accumulated  interest  upon  the  last  judgment  of  revival 
to  April  term  18,29.  This  was  objected  to  by  the  defendants  but 
allowed  by  the  court,  who  sealed  a  bill  of  exceptions  at  the  request 
of  the  defendants. 

The  jury  found  a  verdict  "for  plaintiff  for  343  dollars,  one-fourth 
to  be  charged  upon  the  land  of  Lewis  Maus,  and  the  residue  to  be 
charged  on  the  lands  of  George  Maus,  now  in  the  possession  of 
Elizabeth  Maus,  Joseph  Maus,  and  Susannah  Strawbridge." 

The  defendants  moved  the  court  for  a  new  trial,  which  was  grant- 
ed as  to  Joseph  Maus  and  Susannah  Strawbridge,  but  refused  as  to 
Elizabeth  Maus.  The  plaintiff  then  suffered  a  nonsuit  as  to  Joseph 
Maus  and  Susannah  Strawbridge,  and  the  court  directed  judgment 
to  be  entered  on  the  verdict  for  the  plaintiff  against  Elizabeth  Maus. 
This  was  also  the  subject  of  exception  by  the  defendants. 

Frick  and  Bellas,  for  the  plaintiffs  in  error,  cited  Thorp  v.  Smith, 
2  Watts  387;  M'Culloch  v.  Montgomery,  7  Serg.  Sf  Rawle  17; 
Vincent  v.  Huff,  4  Serg.  $•  Rawle  298;  Arch.  Prac.  269;  Penn  v. 
Hamilton,  2  Watts  60;  Kerper  v.  Hock,  1  Watts  9;  Patterson  v. 
Swan,  9  Serg.  $•  Rawle  20. 

Greenough  and  Hepburn,  contra,  cited  Sauerman  v.  Weckerly, 
17  Serg.  4*  Rawle  116;  Thompson  v.  Cross,  16  Serg.  4'  Rawle 
350;  2  Penns.  Prac.  473;  Arrison  v.  Commonwealth,  1  Watts  374. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  first  and  second  errors  are  bills  of  exception 
to  the  opinion  of  the  court  in  admitting  evidence  objected  to  by  the 
counsel  of  the  plaintiff  in  error.  It  seems  that  Elizabeth  Maus, 
one  of  the  terre-tenants  and  plaintiff  in  error,  claimed  a  part,  if  not 
the  whole  of  the  land,  which  she  held,  immediately  from  George 
Maus,  who  derived  his  title  thereto  from  Philip  Maus,  the  intestate 
debtor.  Any  admissions  therefore,  made  by  George  Maus,  while 
owner  of  the  land,  tending  to  support  the  claim  of  the  plaintiff  be- 
low against  it,  would  be  admissible  evidence  against  Elizabeth,  the 
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same  as  against  George  himself,  had  he  continued  to  have  held  the 
land,  and  been  warned  as  tenant  under  the  scire  facias.  We  there- 
fore perceive  no  error  in  admitting  the  evidence. 

The  third  error  is,  an  objection  made  by  the  counsel  for  the 
plaintiff  in  error,  to  the  court  below  permitting  the  scire  facias, 
after  the  argument  of  the  counsel  had  been  concluded  on  the  trial 
of  the  scire  facias,  to  be  amended  upon  the  application  of  the 
counsel  for  the  defendant  in  error,  who  was  the  plaintiff  below,  by 
changing  the  amount  of  the  judgment,  as  recited  therein,  from  50 
pounds  to  363  dollars  and  83  cents.  The  debt  in  the  original  judg- 
ment, obtained  in  1812,  against  Philip  Maus,  in  his  lifetime,  was  50 
pounds.  This  judgment  was  revived  by  scire  facias,  in  1S13; 
and  the  judgment  of  1813  was  revived  by  scire  facias,  in  1819; 
and  that  of  1819,  was  revived  by  scire  facias,  in  1829.  The  judg- 
ment given  in  a  scire  facias  sued  out  here,  upon  a  judgment  in 
debt,  is  not  merely  an  award  of  execution  for  the  amount  of  the 
original  judgment  as  it  is  in  England  ;  but  having  an  act  of  assem- 
bly, which  authorises  the  recovery  of  interest  upon  the  whole 
amount  of  the  original  judgment,  including  both  debt  and  damages 
allowed  for  the  detention  thereof,  from  the  date  of  its  rendition,  in 
order  to  meet  this  a  judgment  of  quod  recuperet  is  given  for  the 
aggregate  amount  of  the  first  judgment,  including  both  debt  and 
damages  as  a  principal,  and  interest  thereon  up  to  the  time  of  entering 
it  and  an  award  of  execution  accordingly.  The  amount,  for  which 
the  judgment  is  thus  entered  in  the  first  scire  facias,  forms  a  new 
principal,  upon  which  interest  commences,  running  until  paid  or 
revived  again  by  a  scire  facias  sued  out,  not  on  the  original  judg- 
ment, but  upon  the  one  given  in  the  first  scire  facias,  in  which  a 
judgment  is  again  entered  for  the  amount  of  the  judgment  given  in 
the  preceding  scire  facias,  with  interest  thereon  to  the  day  of 
entering  it.  Accordingly  every  succeeding  scire  facias  that  is 
sued  out,  recites  the  judgment  on  the  last  preceding  scire  facias, 
and  the  judgment  given  therein  is  for  the  amount  of  the  judg- 
ment so  recited  with  interest  thereon  from  its  date  to  the  entry 
of  the  new  judgment.  By  this  course  the  scire  facias  is  made 
to  subserve  a  double  purpose,  to  wit;  first,  that  of  continuing  the 
lien  of  the  original  judgment  down  and  connecting  it  with  the 
judgment  entered  in  each  succeeding  scire  facias,  so  that  the  origin 
of  the  lien  still  continues  to  be  the  same,  while  the  amount  thereof 
is  constantly  increasing  by  lapse  of  time  and  the  costs  accruing 
upon  the  several  judgments  of  revival;  and  second,  that  of  recov- 
ering interest  upon  the  original  judgment,  which  can  only  be  done 
in  England  by  bringing  an  action  of  debt  on  it.  But  the  plaintiff 
by  doing  so,  does  not  gain  the  benefit  of  the  lien  of  the  origi- 
nal judgment  in  the  new  action  brought  upon  it  with  a  view  to 
recover  the  interest  due  thereon.  Where  no  defence  is  made  in  the 
scire  facias,  it  is  the  business  of  the  prothonotary,  upon  the  judg- 
ment's being  entered  to  calculate  the  interest,  and  thus  ascertain  the 
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amount  for  which  the  judgment  ought  to  be  entered,  and  to  set  it 
down  upon  the  record  thereof.  And  should  he  happen  to  commit 
an  error  in  doing  so,  either  by  making  it  more  or  less  than  it  ought 
to  be,  there  is  no  doubt  but  it  may  be  corrected  afterwards  at  almost 
any  time,  before  being  paid.  It  is  never  too  late  to  amend  the 
record  merely  for  the  purpose  of  correcting  a  misprision  of  the 
clerk.  This  is  every  day's  practice  and  will  be  done  after  writ  of 
error  brought  on  account  of  it.  Green  v.  Miller,  2  B.  fy  JLdolph. 
781.  Mansly  v.  Steacy,  4  Taunt.  588. 

In  such  cases  where  there  is  always  something  to  amend  by,  no 
injury  can  accrue  from  the  practice  to  any  one ;  as  for  instance, 
where  the  clerk  has  entered  the  judgment,  "  de  bonis  propriis" 
instead  of  "  de  bonis  testatoris,"  it  would  be  intolerable  to  reverse 
for  such  mistake;  the  court  will  direct  the  entry  in  such  case  to  be 
amended  instead  of  the  judgment  to  be  reversed.  Green  v.  JBennet, 
1  T.  R.  782.  So,  a  writ  of  scire  facias  will  be  directed  to  be 
amended  by  the  record  and  made  to  conform  to  the  judgment  upon 
which  it  was  intended  to  be  sued  out.  Brasswell  v.  Jeco,  9  East  316. 
Perkins  v.  Petit,  2  B.  fy  P.  275.  And  indeed  courts  seem  to  have 
carried  the  practice  of  amending  the  record  still  farther  in  order 
to  give  the  plaintiff  the  benefit  of  his  recovery  where  the  record 
shows  that  by  a  trial  upon  the  merits  he  has  entitled  himself  to  it.. 
Accordingly,  after  judgment  in  ejectment  from  Ireland  affirmed,  the 
court  amended  the  declaration  by  enlarging  the  term,  though  the 
record  had  been  remitted  to  Ireland.  Vicars  v.  Hey  don,  (Error) 
Cowp.  841.  We  feel  satisfied  that  the  court  below  committed  no 
excess  of  authority  in  permitting  the  amendment  to  be  made;  on 
the  contrary,  we  think  it  was  their  duty  to  do  what  they  did.  It 
was  at  most  but  a  mere  correction  of  clerical  errors. 

The  fourth  error,  we  think,  has  something  in  it.  The  verdict  of 
the  jury  charged  the  three- fourths  of  343  dollars,  upon  the  lands 
holden  respectively  by  Elizabeth  Maus,  Joseph  Maus  and  Susanna 
Strawbridge;  the  first  two  of  whom  were  warned  as  terre-tenantsr 
but  as  to  the  third,  Susanna  Strawbridge,  it  does  not  appear  how  she 
came  to  the  notice  of  the  jury.  In  this  there  is  probably  some  mis- 
take, or  something  which  ought  to  have  been  placed  upon  the  record, 
that  has  been  omitted.  The  court,  however,  set  aside  the  finding  of 
the  jury,  not  only  as  to  Susanna  Strawbridge,  but  likewise,  as  to 
Joseph  Maus;  thus,  throwing  the  whole  three-fourths  of  the  343 
dollars  upon  the  land  of  Elizabeth  alone.  In  England,  the  lands  of 
the  defendant  to  the  judgment  bound  by  it,  which  come  afterwards 
into  the  hands  of  several  purchasers,  must  upon  execution  sued  out, 
be  all  extended  and  charged  equally.  This  any  one  of  the  purchasers 
has  a  right  to  claim  and  to  insist  on,  upon  the  principle  of  his  being 
entitled  to  contribution.  Hence,  if  a  scire  facias  be  sued  out,  upon 
which  only  one  of  two  terre-tenants  is  warned  by  the  sheriff,  he  who 
is  warned  may  plead  the  fact  of  there  being  another  tenant,  whose 
land  is  also  bound  by  the  judgment,  and  that  he  has  not  been  warned; 
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and  thus  compel  the  plaintiff  to  sue  out  another  scire  facias  for  the 
purpose  of  warning  and  making  the  other  tenant  a  party  to  the  pro- 
ceeding, and  the  first  cannot  be  compelled  to  answer  further,  until  this 
shall  be  done.  See  Jefferson  v.  Morton,  2  Saund.  Mep.  8  c,  et  seq. 
and  also,  note  (10)  by  Sergeant  Williams,  page  9  a. 

I  do  not  know,  however,  that  the  tenant  warned  by  the  first  scire 
facias  would  have  the  same  right  here,  though  I  do  not  mean  to  say, 
that  he  would  not;  but  there  is  certainly  a  difference  between  the 
mode  of  taking  lands  in  execution  in  England  and  here.  There  the 
creditor,  if  he  resorts  to  the  lands  of  his  debtor,  is  obliged  to  receive 
payment  of  his  judgment  out  of  the  rents,  issues  and  profits  thereof, 
and  if  they  be  in  the  hands  of  several  purchasers  they  must  all  be 
extended  and  charged  equally,  as  already  mentioned,  for  the  purpose 
of  dealing  equitably  with  the  tenants,  by  making  each  contribute  his 
proportion  and  no  more,  to  the  payment  of  the  judgment,  And  if 
the  creditor  should  take  out  execution  against  the  land  of  one  alone, 
the  tenant  of  the  land  taken  in  execution,  may  have  relief  by  an 
audita  querela,  and  compel  the  creditor  to  go  against  all  the  lands, 
unless  he  has  suffered  himself  to  be  served  with  a  scire  facias  as  the 
only  terre-tenant,  and  omits  to  plead  that  there  are  others,  giving 
their  names,  &c.  as  mentioned  above,  in  which  case  if  execution  be 
awarded  against  his  land,  he  can  have  no  reliefer  contribution.  See 
Sergeant  Williams,  note  (10)  2  Saund.  9  a.  But  here  the  judg- 
ment creditor  has  a  right  to  obtain  payment  by  a  sale  of  any  distinct, 
separate  portion  of  the  lands,  provided  the  rents,  issues  and  profits 
of  it  beyond  reprizes,  be  found  insufficient  to  pay  the  debt  within  the 
space  of  seven  years,  notwithstanding  the  judgment  be  a  lien  upon 
twenty  different  lots  or  tracts  of  land,  in  the  hands,  severally  of  as 
many  different  purchasers.  ,  But  still  the  tenant  whose  land  is  taken 
and  sold  to  pay  the  debt,  if  he  stands  in  equalijure  with  the  re- 
maining nineteen  tenants,  will  be  entitled  to  contribution;  and  may 
recover  it,  if  in  no  other  mode,  by  an  action  on  the  case  against  each, 
for  his  proper  proportion,  according  to  the  relative  value  of  his  land. 
Or  it  may  be,  that  if  he  pays  off  the  amount  of  the  judgment,  and 
thus  prevents  a  sale  of  his  land,  that  the  court  would  permit  him  to 
use  the  judgment  for  the  purpose  of  obtaining  or  securing  to  him- 
self contribution.  It  may  be  of  the  first  importance,  indeed,  to  a 
party  in  some  cases,  who  has  paid  more  than  his  proportion  of  the 
debt,  to  have  the  judgment  as  a  security  at  least,  by  means  of  which 
he  may  ultimately  obtain  contribution.  And,  although  the  court 
cannot  of  itself  directly  undertake  to  settle  and  determine  the  sum 
of  money,  that  each  of  the  tenants  shall  contribute,  yet  it  can  direct 
an  issue  to  be  formed  for  the  purpose  of  ascertaining  that,  and  every 
fact  by  a  jury,  that  may  be  material  and  necessary  to  be  known  and 
established,  so  that  the  court  may  be  able  to  direct  the  proceeding 
upon  the  judgment  in  such  a  manner  as  to  compel  each  to  pay  his 
due  proportion.  Under  the  particular  circumstances  of  this  case, 
however,  it  does  not  appear  to  be  absolutely  necessary,  that  we 
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should  decide  whether  one  of  two  or  more  tenants  of  different  tracts 
df  land,  bound  by  the  same  judgment,  upon  being  warned  by  ascire 
facias  sued  out  thereon,  can  compel  the  plain/jff  to  warn  the  others, 
and  make  them  parties  to  the  suit,  before  he  shall  proceed  further  in 
it.  For  he  has  of  his  own  will  warned  them  all  here,  and  having 
done  so,  can  he  afterwards  relinquish  the  proceeding  against  one  or 
more  without  giving  it  up  as  to  all  of  them?  Can  the  court  even 
grant  him  leave  to  do  so?  May  it  not  prejudice  the  right  of  the 
party  against  whom  the  suit  is  continued  and  prosecuted  as  re- 
gards his  obtaining  contribution  in  case  he  should  be  compelled 
to  pay?  It  certainly  may,  for  if  the  suit  were  to  be  prosecuted 
against  all,  and  finally  it  should  be  adjudged  that  the  lands  of  all 
were  liable,  this  would  be  one  step  gained  by  each  towards  main- 
taining his  right  for  contribution  against  the  others,  in  case  he  should 
be  made  to  pay  the  debt;  because,  on  settling  the  question  of  con- 
tribution among  them,  none  of  them  would  be  permitted  to  deny  the 
fact  of  his  land  having  been  equally  liable  with  that  of  the  others  to 
the  payment  of  the  judgment:  the  judgment  would  be  considered 
conclusive  evidence  on  that  point;  and  it  also  appears  to  me,  that  it 
would  be  priina  facie  evidence  of  their  being  bound  to  contribute 
to  the  payment  of  the  debt  according  to  the  value  of  their  respective 
lands.  Being  only  prima  facie  evidence,  however,  for  this  purpose, 
it  may,  to  be  sure,  be  repelled  by  other  evidence  showing^  that  they 
do  not  stand  in  equalijure.  For  instance,  one  of  three,  being  com- 
pelled to  pay  the  whole  debt,  might  be  the  heir  of  the  defendant  to 
the  judgment,  and  hold  his  land  by  descent,  while  the  other  two 
were  purchasers  of  their  lands  from  the  debtor  for  a  valuable  con-  - 
sideration;  it  is  certain,  that  upon  this  being  shown,  the  presumption 
arising  from  the  circumstance  of  the  execution  of  the  judgment 
being  awarded  against  the  lands  of  the  three,  the  first,  upon  pay- 
ing the  judgment,  or  upon  his  land  alone  being  sold  for  that  pur- 
pose, acquired  a  right  to  contribution,  would  be  completely  repelled: 
because,  as  against  the  latter  two,  he  would  have  no  equity  at  all, 
having  paid  nothing  for  his  land.  But  still  it  cannot  be  denied,  but 
the  award  of  execution  in  the  scire  facias  against  the  lands  of  all, 
who  are  warned  as  tem>tenants,  is  some  evidence,  say,  at  least,  one 
link  in  the  chain  necessary  to  be  made  out,  to  support  a  claim  for 
contribution  by  any  one  of  them  who  shall  have  been  compelled  to 
pay  the  judgment,  or  more  of  it  than  his  due  proportion.  Without 
the  aid  of  such  evidence,  then  it  might  frequently  happen,  that  in 
the  course  of  a  very  short  time  perhaps  at  the  very  time  of  his  being 
compelled  to  pay  the  money,  he  would  be  wholly  unable  to  maintain 
his  claim  for  contribution,  but  by  means  of  it  he  is  enabled  to  esta- 
blish incontrovertibly  the  joint  liability  of  their  lands,  which  other- 
wise he  might  not  be  able  to  do. 

But  under  another  view  suggested  above,  it  may  be  of  the  utmost 
importance  to  one  terre-tenant,  when  there  are  more,  that  all  should 
be  made  parties  to  the  scire  facias,  and  that  there  should  be  an  award 
V.— 2  Q 
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of  execution  against  the  lands  of  all,  because  notwithstanding  his 
land  alone  may  be  taken  in  execution,  and  he  compelled  to  pay  the 
whole  of  the  judgment,  still  he  may  obtain  the  benefit  of  the  judg- 
ment, under  the  direction  of  the  court,  to  enable  him  to  recover  con- 
tribution from  the  others,  who  may  be  insolvent,  and  therefore  with- 
out the  benefit  of  the  judgment,  which  is  the  first  lien  upon  their 
lands,  he  would  be  completely  remediless. 

Now  from  this  view  of  the  doctrine  and  principles  which  seem  to 
be  applicable  to  the  case  before  us,  it  is  evident,  that  Elizabeth  Maus, 
the  plaintiff  in  error,  may  be  injured,  and  perhaps  greatly  too,  by 
the  course  that  has  been  adopted  and  is  about  to  be  pursued.  For, 
although  the  evidence  adduced  on  the  trial,  may  not  have  been  suffi- 
cient in  the  opinion  of  the  court,  who  doubtless  judged  correctly  as 
to  it  in  this  respect,  to  authorise  a  verdict  against  Joseph  Maus  or 
Susanna  Strawbridge,  if  she  was  properly  before  the  jury,  which, 
however,  does  not  appear  to  have  been  the  case,  yet  upon  another 
trial,  Elizabeth,  if  she  is  not  able  to  show  that  her  lands  are  held  free 
of  the  judgment,  may  prove  by  additional  evidence,  which  unques- 
tionably she  has  a  right  to  do,  if  she  can,  that  the  lands  holden  by 
Joseph  Maus  and  Philip  Strawbridge,  who  seem  to  have  been  warned, 
but  lost  sight  of  altogether  on  the  trial,  are  equally  liable  to  pay  the 
judgment  with  her  own.  If  this  were  the  case  of  a  claim  founded 
upon  a  tort,  where  the  right  of  contribution  could  not  exist  among 
the  defendants,  setting  aside  the  verdict  as  to  same  of  the  defendants 
only  when  it  was  against  all,  might  possibly  be  right  enough,  but 
here  the  case  is  altogether  different,  as  we  have  shown.  The  court 
.  we  think  ought  either  to  have  set  the  verdict  aside  as  to  all  or  else  as 
to  none;  so  that  the  footing  upon  which  the  defendants  stood,  both 
in  relation  to  the  judgment  and  to  each  other,  might  ultimately  have 
been  decided  by  a  jury  under  the  advice  of  the  court,  as  long  as  any 
one  of  them  desired  it.  We  also  think  that  it  is  not  competent  for 
the  plaintiff,  in  the  judgment,  to  enter  a  nolle  proseqni,  as  to  one  or 
more  of  the  terre-tenants,  without  doing  so  as  to  all,  or  if  he  persists 
in  doing  so,  it  will  operate  in  favour  of  all.  We  think,  therefore, 
that  the  fourth  error  has  been  sustained,  and  that  the  judgment  of  the 
court  below  must  be  reversed  on  account  of  it. 

The  question  attempted  to  be  raised  by  the  fifth  error,  which  is 
the  only  remaining  one  that  has  been  assigned,  is  not  presented  by 
the  record,  and  therefore,  cannot  be  noticed;  but  I  think  it  probable 
that  the  case  of  Fetterman  and  Murphy,  in  4  Walts,  is  conclusive 
of  it. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Ives  against  Niles. 

Whether  a  notice  to  take  depositions  be  rightly  served  upon  the  party  or  his  attorney 
depends  upon  the  rule  of  court  on  the  subject.  And,  in  the  absence  of  any  proof 
of  what  the  rule  is,  it  will  be  presumed  that  the  court  below  decided  rightly  on  the 
subject. 

It  is  not  a  valid  objection  to  the  admission  in  evidence  of  original  entries,  that  the 
book  in  which  such  entries  are  made,  contains  other  charges  which  are  admitted  not  to 
be  original. 

As  between  a  warrantor  of  title  and  his  warrantee,  a  verdict  and  judgment  in  eject- 
ment  against  the  warrantee,  upon  an  adverse  title,  of  the  pendency  of  which  the  war- 
rantor had  notice,  is  conclusive ;  and,  upon  the  trial  of  any  subsequent  issue  between 
them,  the  warrantor  will  not  be  permitted  to  impeach  such  recovery. 

Upon  an  agreement  between  a  vendor  and  vendee  of  land,  that  the  contract  shall  be 
rescinded  upon  the  happening  of  a  certain  event,  an  offer  of  the  vendor  after  the  event 
has  happened,  to  deliver  up  the  bonds  for  the  purchase  money  which  he  had  received, 
without  being  accompanied  by  an  offer  to  refund  the  money  which  he  had  also  received, 
will  not  entitle  him  to  any  advantage  upon  the  trial  of  an  issue  involving  the  rights  of 
the  parties  to  such  agreement. 

By  an  agreement  for  the  sale  and  purchase  of  land,  the  vendee  covenanted  to  pay  a 
certain  sum,  part  of  the  purchase  money,  at  a  certain  future  day,  if,  in  the  mean  time, 
he  were  not  evicted  from  the  land  ;  he  was  not  evicted  before,  but  was  after  that  time, 
and  before  suit  brought  for  the  recovery  of  that  sum.  Held  that  he  might  set  up  the 
eviction  as  a  defence  in  such  suit. 

A  warrantee,  who  has  been  evicted  from  the  land  purchased  by  him,  and  has  reco- 
vered compensation  in  an  action  against  the  warrantor,  is  not  bound  to  reconvey  the 
title. 

If  a  case  should  arise  in  which,  upon  a  recovery  by  a  warrantee  against  a  warrantor, 
justice  should  require  a  reconveyance  by  the  warrantee  of  the  title,  the  mode  of  en- 
forcing it  would  be  by  an  imposition  of  terms  upon  the  party  as  to  the  receipt  of  the 
fruits  of  his  judgment. 

ERROR  to  the  common  pleas  of  Tioga  county. 

This  was  an  action  of  debt  by  Cornelius  Ives,  for  the  use  of  Wil- 
liam Willard,  against  Aaron  Niles,  upon  a  note  which  had  been  given 
in  consideration  of  the  conveyance  of  a  tract  of  land.  All  the  facts 
of  the  case,  which  are  material  to  the  points  raised  and  decided,  are 
fully  stated  in  the  opinion  of  the  court;  which  was  delivered  by 

KENNEDY,  J. — The  first  error  has  not  been  insisted  on;  and  it  is 
certain  it  could  not  have  been  sustained  if  it  had. 

The  second  error  is  an  exception  to  the  opinion  of  the  court  in 
admitting  the  deposition  of  Cornelius  Ives.  First,  because  that  some 
of  the  interrogatories,  put  by  the  party  taking  the  deposition,  to  his 
witness,  are  leading;  and,  second,  because  the  notice  for  taking  it  was 
served  upon  the  attorney  of  the  plaintiff'  in  error  and  not  upon  him- 
self. The  first  reason  has  not  been  insisted  on  ;  and,  indeed,  it  does 
not  seem  to  exist  in  point  of  fact;  for  none  of  the  interrogatories  ap- 
pear to  be  drawn  up  with  a  view  and  in  such  a  form  as  to  indicate 
plainly  to  the  witness  what  answer  the  party  wished  him  to  give. 
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Then,  as  to  the  second  reason,  it  has  not  been  shown  that  the  service 
of  the  notice  on  the  attorney  was  not  in  conformity  to  the  rule  of  the 
court  below;  and,  if  so,  it  was  right.  It  seems  that  there  is  no  written 
or  printed  rule  in  being  on  the  subject;  but  it  is  alleged,  that  such 
service  is  in  conformity  to  the  uniform  practice.  Of  this,  the  court 
below  were  more  competent  to  judge  than  we  can  be;  and  they  hav- 
ing approved  the  service,  we  cannot  condemn  it. 

The  third  error  is  also  an  exception  to  the  opinion  of  the  court  in 
admitting  the  account  book  of  the  defendant  in  error,  called  his  book 
of  original  entries,  to  be  read  in  evidence  to  the  jury.  The  objection 
made  to  this  is,  that  the  book,  although  it  contained  original  entries, 
yet  it  also  contained  entries  admitted  not  to  be  original,  but  trans- 
cribed from  something  else.  These  latter  entries,  however,  were 
not  offered  to  be  read  in  .evidence,  nor  were  they  admitted.  We 
think  the  objection  quite  too  nice  and  refined.  If  it  were  to  prevail 
it  would  destroy  the  practical  use  of  the  rule  in  regard  to  the  admis- 
sion of  such  evidence;  because,  if  no  entries  were  permitted  to  be 
given  in  evidence  to  a  jury  but  such  as  shall  be  established,  at  least 
by  the  oath  of  the  party,  to  have  been  made  in  a  book  containing 
nothing  but  original  entries,  the  most  of  such  evidence  would  be 
excluded  ;  for,  I  apprehend,  there  are  but  few  such  books.  It  might 
as  well  be  insisted  on  that  no  entries  should  be  admitted  in  evidence 
unless  they  appeared  to  be  made  in  a  book  where  every  entry 
throughout  the  whole  book  would  be  admissible  against  the  party 
thereby  charged,,  upon  the  oath  of  the  party  making  the  charge,  pro- 
vided it  were  in  his  hand  writing.  Now,  if  this  were  to  be  allowed, 
it  might  lead  to  a  preliminary  examination  of  every  man's  account 
contained  in  the  book,  in  order  to  ascertain  first,  before  it  could  be 
admitted  to  be  used  as  evidence  to  the  jury,  whether  all  the  entries 
contained  in  it  were  original  or  not.  The  inconvenience  and  delay 
that  would  necessarily  attend  the  application  of  such  a  test  are  a  suffi- 
cient answer  to  the  ground  of  the  exception  here;  and  it  is  certainly 
every  day's  practice  to  admit  original  entries  made  in  a  book  con- 
taining transcribed  entries,  as  was  the  case  in  this  instance,  to  be 
read  in  evidence  to  the  jury.  Besides,  if  it  be  the  book  in  which 
the  party  has  been  accustomed  to  make  all  his  original  entries  for 
the  time  being,  it  does  not  destroy  or  change  the  character  of  the 
book  as  a  book  of  original  entries,  and  render  it  less  worthy  of 
credit,  that  he  has  occasionally  made  other  entries  in  it;  nor  is  any 
good  reason  perceived  why  it  should,  for  it  is  only  those  entries 
proved  by  his  oath  to  be  original,  that  are  rendered  admissible;  and 
the  circumstance  of  his  admitting  that  there  are  certain  entries  among 
the  rest  made  against  the  same  person,  which  are  not  original,  and 
which  he  designates,  would  rather  seem  to  add  to  his  credibility  and 
that  of  his  book,  than  to  detract  from  either.  We  therefore  think 
the  objection  to  the  admission  of  the  book  in  evidence  has  not  been 
sustained. 
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The  fourth  error  has  been  given  up  by  the  counsel  for  the  plain- 
tiff. 

The  fifth  error  is  a  bill  of  exception  to  the  opinion  of  the  court  in 
rejecting  evidence  offered  by  the  plaintiff,  for  the  purpose  of  show- 
ing, notwithstanding  the  eviction  of  Niles,  from  the  land  sold  and 
conveyed  to  him  by  deed  containing  a  covenant  of  general  warranty 
of  the  title  from  Ives  the  plaintiff,  under  a  recovery  in  an  action  of 
ejectment  brought  by  Martin  and  Spencer,  in  which  the  plaintiff 
here  as  well  as  the  defendant  were  defendants,  that  the  title  passed 
by  Ives,  under  his  deed  of  conveyance  to  Niles,  was  still  a  better 
title  than  that  upon  which  Martin  and  Spencer  recovered  the  land ; 
and  therefore  Niles  ought  to  pay  the  amount  of  the  notes  here  in 
suit,  which  were  given  to  secure  the  payment  of  the  consideration 
to  be  paid  for  the  land  by  Niles  to  Ives.  Now,  no  rule  is  better 
settled  in  the  law  than,  that  the  warrantor  of  the  title,  as  between 
him  and  his  warrantee,  or  those  claiming  under  the  latter,  shall  not 
be  permitted  to  gainsay  the  propriety  and  the  justice  of  the  recovery 
of  the  land  from  the  warrantee,  under  an  adverse  title  alleged  to  be 
paramount  to  that  of  the  warrantee,  where  the  warrantor  has  been  a 
party  himself  to  the  ejectment  in  which  the  recovery  is  had,  or  has 
had  notice  of  the  action  being  brought  from  the  warrantee,  in  time 
to  enable  him  to  defend  if  he  pleases.  The  warrantor  is  estopped  by 
the  recovery  in  such  case  from  denying  that  it  was  under  a  better 
title  the  recovery  was  had,  than  that  which  he  passed  to  his  warran- 
tee;  and  this  being  the  effect  of  the  law  in  regard  to  the  contract  of 
warranty  between  the  parties,  it  must  be  taken  that  they  had  a  view  to 
it  as  being  so  at  the  time  of  entering  into  the  contract.  The  evi- 
dence was  therefore  properly  rejected. 

The  sixth  and  seventh,  being  the  only  remaining  errors,  are  ex- 
ceptions to  the  opinion  of  the  court  upon  the  first  and  fourth  points, 
submitted  by  the  counsel  of  the  plaintiff  in  error  to  the  court,  for 
their  answers  to  them  bv  way  of  instruction  to  the  jury.  They 
have  both  relation  to  the  effect  and  operation  of  the  agreement 
between  the  parties,  bearing  date  the  20th  of  March  1819,  which  is 
in  the  following  words,  to  wit:  "  Article  of  agreement  made  this 
20th  day  of  March  1819,  between  Cornelius  Ives  and  Aaron  Niles. 
The  understanding  of  the  parties  is,  that  the  deed,  bearing  date 
with  this  article  is,  that  if  the  title  should  be  in  the  hands  of  Uriah 
Spencer  or  the  Martins,  then  the  said  Niles  is  to  take  no  advantage 
of  the  said  Ives,  in  consequence  of  a  warrantee  deed  of  one  hun- 
dred acres  of  land,  stipulated  in  said  deed;  and  all  obligations  to  the 
amount  of  600  dollars  given  to  Cornelius  Ives,  is  to  be  void  and  of 
none  effect.  And  it  is  the  further  understanding,  that  if  the  title  is 
not  found  in  Spencer  or  the  Martins,  by  the  first  of  October  next, 
then  the  said  Niles  is  to  pay  the  600  dollars,  if  the  said  Ives  shall 
require  it,  as  fast  as  the  notes  shall  become  due.  It  is  further  under- 
stood, that  the  above  mentioned  deed  is  to  be  given  up  to  Cornelius 
Ives  by  the  1st  of  October  next,  if  Spencer,  Strech,  Martin,  or 
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Murdock,  should  have  any  title  invested  in  the  lands,  that  the  above 
mentioned  deed  specifies. 

"As  witness,  our  hands  and  seals,  the  27th  day  of  March,  1819. 

"CORNELIUS  IVES,  [L.  s.] 
"AARON  NILES,      [L.  s.] 

"John  Ives,  2d. 

"Jesse  Lacy." 

In  the  first  point  submitted  by  the  plaintiff's  counsel,  the  answer 
to  which  is  excepted  to,  the  court  was  requested  to  instruct  the 
jury,  "that  if  they  believed  that  after  the  1st  of  October  1819,  on 
the  eviction  of  Aaron  Niles  by  the  judgment  in  favour  of  Martin 
and  Spencer,  Cornelius  Ives  offered  to  deliver  up  the  notes  and  re- 
quested a  reconveyance  of  the  land  to  him,  and  Aaron  Niles  re- 
fused or  neglected  to  do  it,  the  defence  set  up,  that  the  consideration 
has  failed,  cannot  avail  him  in  this  action."  The  court  answered 
to  this  that  they  thought  otherwise. 

If  the  judgment  in  favour  of  Martin  and  Spencer,  which  is  here 
alluded  to,  had  been  rendered  before  the  1st  of  October  1819,  Niles, 
according  to  the  express  terms  of  the  agreement,  if  he  had  sought 
a  discharge  from  the  payment  of  the  600  dollars  or  his  notes,  would 
have  been  bound  to  have  reconveyed  the  land  to  Ives;  and  had  he 
refused  to  do  so,  upon  request,  and  being  offered  a  return  of  his 
notes  by  Ives,  there  would  have  been  some  show  of  reason,  at  least, 
for  holding  him  bound  to  pay  the  notes.  But  the  agreement  fixes 
the  1st  of  October  1819,  as  the  utmost  limit,  within  which  he  should 
either  have  the  right  or  be  bound  to  reconvey;  and  then,  only,  in 
the  event  of  its  having  been  determined  that  Martin  and  Spencer's 
title  to  the  land,  embraced  by  it,  was  good:  but,  otherwise,  he  was 
bound  to  go  on  and  pay,  if  required  by  Ives.  It  was  not  determined, 
however,  until  nearly  a  year  after  the  first  of  October  1819,  that 
Martin  and  Spencer's  title  was  good.  During  this  interim,  Niles 
had  been  required  by  Ives  to  pay,  and  had  paid  a  considerable  por- 
tion of  the  600  dollars.  Now,  if  after  the  eviction  of  Niles  from 
the  land,  by  the  recovery  of  Martin  and  Spencer,  it  had  been  so, 
that  Niles  had  paid  no  part  of  the  consideration  for  the  land,  and  he 
had  refused  to  reconvey  the  title,  such  as  it  was,  which  he  had  received 
from  Ives,  upon  the  request  of  Ives,  accompanied  by  an  offer  to  de- 
liver up  to  Niles  his  notes,  there  might  have  been  some  reason  for 
saying  that  he  had  deprived  himself  of  the  right,  to  object  the  want 
or  failure  of  consideration  for  not  paying  the  notes.  But  this  was 
not  the  case,  and  unless  Ives  had  offered  to  refund  all  he  had  re- 
ceived from  Niles,  and  to  cancel  his  notes,  Ives  had  not  the  slightest 
imaginable  colour  of  claim,  even  in  equity,  to  demand  a  reconvey- 
ance of  the  land  upon  his  offering  merely  to  give  up  to  Niles  his 
notes  without  more.  And  indeed  it  appears  from  the  evidence,  that 
Ives,  so  far  from  offering  to  repay  what  he  had  received,  after  ad- 
mitting that  Niles  had  paid  him  part  of  the  consideration  for  the 
land  and  that  he  had  offered  to  convey  it  back  to  him,  if  he  would 
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only  return  to  Niles  the  one  half  of  what  he  had  received  from  him, 
that  he  told  Niles  that  it  was  not  in  his  power  to  do  so,  for  the  pro- 
perty he  had  received  of  him  had  gone  to  pay  his  father's  debts, 
and  he  had  nothing  to  do  it  with;  and  concluded  by  saying  that 
Niles  had  offered  to  do  what  was  very  fair.  Under  these  circum- 
stances it  would  have  been  an  outrage  upon  every  principle  of  both 
law  and  equity  to  have  charged  the  jury  as  requested  in  this  first 
point.  The  court  were,  therefore,  right  in  refusing  to  do  so. 

By  the  fourth  point  the  court  were  requested  to  instruct  the  jury 
"  That  by  the  contract  of  the  20th  of  March  and  closed  the  27th  of 
March  1819,  between  Ives  and  Aaron  Niles,  said  Niles  was  bound 
on  the  1st  day  of  October  1819  to  pay  the  600  dollars,  the  amount 
of  the  notes,  as  they  respectively  became  due,  whether  the  validity 
of  Spencer's  title  was  determined  or  not,  he  having  agreed  to  limit 
that  as  the  time."  To  this  the  court  responded  that  they  thought 
otherwise. 

Now,  although  Niles  was  bound  by  the  tenor  of  his  agreement  to 
go  on  and  pay  by  the  1st  day  of  October  1819,  when  the  first  200 
dollars  of  the  purchase-money  became  payable,  unless  it  were  then 
determined  that  Martin  and  Spencer's  title  to  the  land  was  good; 
yet  he  was  lo  have  the  full  benefit  of  his  covenant  of  warranty  for 
the  title  from  Ives,  which,  as  soon  as  he  should  be  evicted  from  the 
land  by  force  of  the  title  of  Martin  and  Spencer,  gave  him  a  clear 
right  not  only  to  stop  all  further  payment  of  the  residue  of  the 
consideration-money,  but  entitled  him  to  recover  back  from  Ives 
what  he  had  previously  paid  him.  The  object  of  this  agreement 
was,  in  the  first  place,  to  prevent  Niles  from  setting  up  Martin  and 
Spencer's  title  for  the  land  as  a  defence  against  the  payment  of  his 
notes  until  it  should  be  judicially  determined  that  their  title  was 
better  than  that  which  he  received  from  Ives.  And  in  the  next 
place,  it  would  seem  from  the  provisions  of  the  agreement,  as  if  the 
parties  had  an  idea  that  Niles,  in  case  he  should  be  evicted  from  the 
land  by  the  title  of  Martin  and  Spencer,  would,  under  the  covenant 
of  warranty  contained  in  the  deed  of  conveyance  made  by  Ives  to 
him,  be  entitled  to  recover  damages,  or,  at  least,  might  be  so  enti- 
tled, beyond  the  amount  of  the  consideration  paid  by  Niles  for  the 
land;  and  to  guard  against  this,  for  a  time,  it  was  provided  that  if  a 
judicial  decision  should  be  had  on  the  title  of  Martin  and  Spencer 
before  the  1st  of  October  1819,  the  time  appointed  for  the  payment 
of  the  first  note,  that  the  sale  of  the  land  should  be  annulled,  and 
the  parties  placed  in  the  same  relation  to  each  other,  as  if  it  had 
never  been  made.  The  notes  were  to  be  void  and  of  none  effect 
Niles  was  to  take  no  advantage  of  the  covenant  of  warranty,  but 
was  to  give  up  the  deed  to  Ives,  which,  in  order  to  have  met  fully 
the  design  of  the  parties  in  this  respect,  would  have  required  a  re- 
conveyance in  writing  at  least.  It  is  clearly  the  plain  import  of  the 
agreement,  that  if  such  determination,  in  respect  to  the  title,  did 
not  take  place  before  the  time  that  the  first  note  became  payable, 
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then  Niles  was  to  pay  and  not  to  set  up  the  outstanding  title  of  Mar- 
tin and  Spencer  as  a  defence  against  the  payment  of  the  notes,  until 
he  should  be  evicted  by  it  from  the  land,  when  he  was  to  have  it  in 
his  power  to  resort  to  the  covenant  of  warranty  contained  in  the 
deed,  either  by  way  of  defence,  or  by  action  to  recover  back  what 
he  had  paid.  This  was,  in  effect,  an  arrangement  between  them, 
that  as  long  as  Niles  was  permitted  to  hold  and  to  enjoy  the  land 
under  the  conveyance  from  Ives,  he  should  not  set  up  the  outstand- 
ing claim  or  title  of  Martin  and  Spencer  as  a  defence  to  the  payment 
of  the  notes.  It  was  not  only  competent  for  the  parties  to  make 
such  an  agreement,  but  in  its  nature  it  appears  to  be  both  rational 
and  equitable;  because,  as  long  as  the  buyer  continued  to  hold  and 
to  enjoy  the  full  benefit  of  wluit  he  agreed  to  pay  his  money  for,  it 
was  nothing  but  fair  that  he  should  continue  to  pay  for  it.  But  the 
moment  he  became  deprived  of  this  benefit,  all  obligation  arising 
from  a  consideration  purely  equitable  may  be  considered  as  having 
ceased.  This  being  the  case,  then,  nothing  short  of  a  positive  and 
express  engagement,  on  his  part,  in  the  agreement,  to  pay  whatever 
should  remain  unpaid  of  the  notes,  notwithstanding  the  eviction, 
ought  to  be  construed  into  a  legal  obligation  to  do  so. 

The  eviction  then,  having  taken  place  long  before  the  commence- 
ment of  this  suit  for  the  recovery  of  the  notes,  it  follows,  from  the 
view  which  has  just  been  taken  of  the  agreement  and  its  effects,  that 
it  presents  no  obstacle  to  the  defendant's  setting  up  a  failure  of  the 
consideration  given  for  the  notes,  as  a  defence  to  the  payment  of 
them.  In  short,  the  operation  of  this  agreement  having  been  deter- 
mined by  the  eviction,  the  parties  may  and  are  to  be  considered  as 
standing  upon  the  same  footing  with  each  other,  in  regard  to  the 
notes  in  suit,  as  if  the  agreement  had  never  been  made. 

But,  admitting  that  Niles  had,  by  an  express  covenant,  deprived 
himself  of  the  benefit  of  setting  up  his  equitable  defence  to  the  pay- 
ment of  the  notes,  what  is  there  to  prevent  him  from  setting  off  his 
claim  or  demand  against  Ives  for  the  breach  of  his  covenant  of  war- 
ranty? The  terms  of  our  defalcation  act  are,  clearly,  sufficiently 
general  and  comprehensive  to  embrace  it.  This,  indeed,  does  not 
seem  to  be  denied;  but  it  is  objected,  that  as  Niles,  after  his  eviction, 
conveyed  all  his  right  to  the  land  to  Spencer,  who  recovered  it  from 
him,  he  also  thereby  conveyed  or  assigned  his  right  of  action  against 
Ives  for  his  breach  of  warranty.  This  objection  is  not  well  founded, 
for  it  is  settled  that  a  right  of  action  on  a  covenant  cannot  be  assigned 
at  law.  Lewes  v.  Ridge,  Cro.  Eliz.  363;  4  Bos.  fy  Pull.  163. 
And  hence  it  has  been  ruled,  that  a  covenant  broken  in  the  time  of 
the  lessor  cannot  be  made  the  foundation  of  an  action  by  his  assignee. 
Anon.,  3  Leon.  51, pi.  72;  Canham  v.  Rust,8  Taunt.  227.  In  the 
present  case,  the  covenant  of  warranty  was  broken  before  the  transfer 
of  the  land  by  Niles  to  Spencer;  and  the  transfer  not  purporting  on 
its  face  to  assign  or  transfer  any  right  of  action  which  Niles,  pre- 
viously thereto,  had  acquired  against  Ives,  it  is  certain  that  the  transfer 
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of  the  land  by  Niles  to  Spencer  did  not  assign  his  right  of  action 
upon  the  covenant  of  warranty,  either  in  law  or  in  equity.  There 
was  nothing,  therefore,  to  prevent  Niles  from  setting  off  his  claim, 
founded  upon  the  breach  of  the  covenant  of  warranty,  against  the 
amount  of  the  notes. 

But  it  is  further  contended  that  Niles  has  deprived  himself  of  his 
right  to  recover  upon  the  warranty,  because  he  has  conveyed  the 
land  to  Spencer.  The  argument  advanced  in  support  of  this  is,  that 
Niles,  upon  receiving  payment  or  satisfaction  from  Ives  for  the  da- 
mages sustained  by  reason  of  the  breach  of  the  covenant  of  warranty, 
would  be  bound  in  law  as  well  as  in  equity  to  reconvey  the  land  to 
Ives;  but,  having  conveyed  it  to  Spencer,  he  has  rendered  himself 
unable  to  do  so.  No  authority  has  been  shown  or  cited,  going  to 
show  that  there  would  be  any  legal  obligation  upon  him  to  reconvey, 
after  receiving  compensation  for  the  injury  sustained  by  reason  of 
the  breach  of  the  covenant  of  warranty.  Neither  am  I  aware  that 
any  exists;  indeed,  I  feel  satisfied  that  there  is  none.  Such  a  notion 
is  entirely  repugnant  to  the  principles  of  the  English  common  law. 
Because,  after  eviction,  the  party  evicted  being  no  longer  seised  of 
the  land,  could  neither  convey  the  land  nor  yet  assign  his  title  to  it, 
so  as  to  enable  his  assignee  or  grantee  to  maintain  an  action  of  eject- 
ment for  the  recovery  of  the  land  again;  and,  hence,  it  could  never 
have  entered  into  the  mind  of  any  one  to  conceive  that  the  warrantee, 
after  eviction,  upon  receiving  compensation  from  the  warrantor  for 
the  injury  thereby  suffered,  was  bound  to  reconvey  to  him.  The 
party  evicted,  it  is  true,  may  in  England,  and  so  he  may  here,  renew 
the  contest  for  the  land,  by  bringing  a  new  action,  to  recover  it  back 
if  he  will ;  but  this  depends  entirely  upon  his  own  will.  He  cannot 
be  compelled  to  do  so;  a  court  of  equity  will  not  interpose  for  this 
purpose :  by  the  law  of  his  contract  he  is  not  bound  to  do  so ;  and 
one  trial  is  conclusive  upon  his  warrantor  if  the  land  be  lost,  and  he 
has  had  due  notice  to  defend;  and  it  belongs  to  equity  as  well  as 
the  law  to  discourage  the  renewal  of  litigation  after  the  matter  in 
dispute  has  been  fully  investigated,  and  decided  by  a  competent  tri- 
bunal, where  every  thing  that  could  have  the  least  bearing  upon  it 
was  admissible  and  might  have  been  adduced.  But  it  is  said,  that 
it  was  settled  by  this  court,  in  the  case  of  Bender  v.  Fromberger,  4 
Dall.  436,  that  after  judgment  obtained  for  the  damages  occasioned 
by  the  breach  of  the  warranty,  the  court  will  compel  the  plaintiff, 
upon  receiving  the  money  recovered,  to  reconvey  the  land.  The 
question,  however,  was  not  raised  directly  in  that  case;  and  cannot 
be  said  to  have  been  fully  considered  and  decided  by  the  court:  the 
plaintiff  rendered  it  unnecessary  by  his  voluntary  offer  to  do  so, 
And  the  only  thing  there  in  relation  to  this  point  is  said  by  the 
chief  justice  in  delivering  the  opinion  of  the  court,  (in  the  note  to 
437.)  He  says:  "  if  the  plaintiff  recovers  in  the  present  suit,  it  is  in 
our  power,  by  imposing  terms  upon  him,  to  do  justice  to  the  defen- 
dant. Indeed,  the  plaintiff  has  made  our  interference  unnecessary, 
v. — 2  R 
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by  a  voluntary  offer  to  execute  a  conveyance  to  the  defendant  of  all 
his  right,  upon  receiving  the  damages  awarded  by  the  jury.  He 
was  not  obliged  (as  the  defendant's  counsel  allege)  to  tender  this 
conveyance  before  he  brought  the  suit:  it  is  sufficient  if  the  con- 
veyance is  executed  when  the  defendant  pays  the  damage."  The 
court,  however,  it  seems,  did  decide  that  such  conveyance  was  not 
necessary  to  be  executed  before  the  receipt  of  the  money  recovered; 
which  was,  in  effect,  deciding  that  the  defendant  had  no  right  at  law 
to  demand  it.  And  the  most  that  can  be  inferred  from  what  is  said 
in  regard  to  the  making  of  such  conveyance  is,  that  the  court,  in 
their  discretion,  when  the  circumstances  of  the  case  seem  to  require 
it,  may  interfere  after  the  recovery;  and,  by  an  exercise  of  their 
equitable  powers,  compel  the  plaintiff,  in  order  to  do  justice  to  the 
defendant,  to  convey  his  right  to  the  land  to  him.  But  where  the 
circumstances  of  the  case,  istead  of  going  to  show  an  equity  on  the 
part  of  the  defendant  to  claim  such  reconveyance,  rather  tend  to 
show  that  he  has  forfeited  all  claim,  which  otherwise  he  might  have 
had  in  equity  to  it,  it  cannot  be  pretended  that  the  court  is  bound  to 
interfere.  But  even  suppose  the  plaintiff  were  to  put  it  out  of  his 
power  to  make  a  conveyance,  as  he  has  done  here,  and  the  court 
should  think  that  the  defendant  ought  to  have  a  reconveyance  of  the 
right  to  the  land  which  he  conveyed  to  the  plaintiff,  upon  his  paying 
the  plaintiff  the  damages  sustained  by  the  eviction,  still,  upon  the 
most  favourable  construction  for  the  defendant  of  all  that  is  said  in 
Bender  and  Fromberger,  the  plaintiff  would  be  entitled  to  a  verdict 
and  judgment  in  his  favour,  the  same  as  if  he  still  retained  the  right 
in  himself.  The  reconveyance  would  be  a  matter  to  be  decided 
afterwards  by  the  court  when  the  money  recovered  comes  to  be  paid. 
In  the  present  case,  however,  it  appears  from  the  evidence  not  to 
have  been  the  fault  of  Niles  that  Ives  was  not  reinvested  with  his 
former  right  to  the  land  long  since ;  for,  according  to  his  own  ad- 
mission, as  testified  to  by  Richard  Mitchell,  Niles  was  solicitous  to 
get  up  his  notes,  and  to  convey  back  to  Ives  upon  receiving  one 
half  only  of  what  he  had  paid  him;  but  Ives  alleged  inability  to 
repay.  What  was  Niles  to  do?  For,  if  it  was  true,  as  Ives  alleged, 
that  he  was  unable  to  repay,  Niles  could  effect  nothing  by  suing 
him,  unless  it  had  been  to  incur  costs,  which  he  might  have  had  to 
pay,  if  Ives  proved  unable.  It  is  sufficient,  to  say,  that  Niles  ap- 
pears to  have  done  nothing  at  any  time  with  a  view  to  prejudice 
Ives  in  any  respect,  but  to  have  done  all  that  he  did  do  under 
compulsion,  as  it  were,  imposed  upon  him  either  from  the  inability 
or  the  unwillingness  of  Ives  to  do  what  he  was  most  clearly  bound 
to  have  performed  in  order  to  do  justice  to  Niles. 
Judgment  affirmed. 

Parson  and  Williston,  for  plaintiffs  in  error. 
Done.ll  and  Greenough,  for  defendants  in  error. 


JunelSBG.]  OF  PENNSYLVANIA.  331 


Call  against  Foresman. 

In  slander,  the  charge  was  thus  laid  :  "  You  have  taken  a  false  oath  against  me  in  a 
suit  before  Squire  H.,  and  swore  me  out  of  some  money,  (thereby  meaning  in  a  suit 
against  the  said  J.  before  P.  H.,  Esquire,  he,  the  said  plaintiff,  had  sworn  falsely  and 
committed  perjury.")  Held,  that  this  was  a  sufficient  averment  of  the  magisterial 
character  and  jurisdiction  of  P.  H.  The  court  will  take  notice  of  the  import  of  words 
in  popular  parlance. 

ERROR  to  Northumberland  county. 

This  was  an  action  on  the  case  for  slander  by  James  D.  Foresman 
against  John  Call  in  which  a  verdict  and  judgment  were  rendered 
for  the  plaintiff  for  75  dollars.  The  words  were  thus  laid  in  the 
plaintiff's  declaration:  "You"  (the  said  James,  meaning)  "have  be- 
fore this  taken  a  false  oath  for  your  father  against  me"  (the  said 
John  Call,  meaning)  "  in  a  suit  before  Esquire  Housel,  and  swore 
me  out  of  some  money;"  (thereby  meaning  in  a  suit  by  the  father  of 
the  said  James  D.  against  the  said  John  Call,  before  Philip  Housel, 
Esquire,  he,  the  said  James  D.  Foresman  had  sworn  falsely  and 
committed  perjury,  in  behalf  of  his  father,  and  to  the  injury  of  the 
said  John  Call). 

The  question  in  the  cause  was  whether  the  words  and  inuendoes 
were  sufficiently  set  out. 

Greenough,  for  plaintiff  in  error,  cited  Ward  v.  Clark,  2  Johns. 
10;  Packer  v.  Spangler,  2  JBinn.  60;  Tipton  v.  Kahle,  3  Wafts  90. 

Hepburn,  contra,  cited  M'Clurg  v.  Ross,  5  Sinn.  218;  Shaeffer  v. 
Kentzer,  1  Binn.  542;  Thompson  v.  Leech,  2  Walts  22;  Hays  v. 
Bryerly,  4  Watts  392;  Rue  v.  Mitchell,  2  Dall.  58;  Cowp.  277; 
Bornman  v.  Boyer,  3  Sinn.  518. 

PER  CURIAM. — This  case  is,  in  all  respects  but  one,  the  same  as 
Rue  v.  Mitchell.  In  that,  the  presiding  magistrate  was  expressly 
averred  to  be  a  justice  of  the  peace.  "  You  have  taken  a  false  oath 
before  Squire  Rush,  (meaning  that  the  said  plaintiff  had  committed 
perjury  before  William  Rush,  Esquire,  one  of  the  justices  of  the 
peace,  &c.")  Such  were  the  words  and  the  inuendo.  Here  they 
are:  "You  have,  before  this,  taken  a  false  oath  for  your  father 
against  me  in  a  suit  before  Squire  Housel,  and  swore  me  out  of 
some  money,  (thereby  meaning  in  a  suit  by  the  father  of  the  said 
James  against  the  said  John  before  Philip  Housel,  Esquire,  he,  the 
said  James,  had  sworn  falsely  and  committed  perjury.")  The  ex- 
press averment  of  magisterial  character  is,  therefore,  wanting.  But 
its  office  is,  at  most,  only  to  show  with  more  certainty,  the  existence 
of  jurisdiction.  It,  however,  by  no  means  necessarily  shows  it. 
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The  jurisdiction  of  a  justice  is  limited,  not  only  in  its  amount,  but 
in  the  range  of  its  objects;  and  to  call  the  presiding  magistrate  a 
justice,  is  just  as  far  from  saying  he  had  jurisdiction  in  the  particu- 
lar cause,  as  to  call  him,  in  popular  language,  a  squire.  There  was 
no  averment  of  jurisdiction  in  Rue  v.  Mitchell;  and  it  would,  there- 
fore, seem  to  be  inferrible  from  the  imputation  of  perjury  as  a  con- 
sequence of  it.  Beside,  the  import  of  the  word  esquire,  or  squire, 
is,  in  popular  parlance  of  which  the  courts  will  take  notice,  precisely 
the  same  as  that  of  justice;  and  in  this  respect,  too,  the  difference  is 
but  a  formal  one. 
Judgment  affirmed. 


Shively  against  The  United  States. 

In  an  action  of  debt  the  writ  was  served  on  the  principal  and  surety.  In  1818  the 
principal  confessed  judgment  therein  ;  and,  in  1822,  the  court  below  rendered  judgment 
against  the  surety.  Held,  that  by  signing  the  first  judgment  the  other  defendant  was 
irrevocably  released. 

ERROR  to  Union  county. 

The  United  States  against  Christian  Shively  who  survived  Jacob 
Stees.  The  plaintiff  brought  an  action  of  debt  against  Shively 
and  Stees,  upon  both  of  whom  the  writ  was  served.  On  the  30th 
of  October  1818,  Stees  confessed  judgment.  On  the  19th  of  Feb- 
ruary 1822,  the  court,  on  motion,  rendered  judgment  against  Shively, 
amount  ascertained  by  direction  of  the  court,  263  dollars  86  cents. 
After  the  death  of  Stees  this  writ  of  scire  facias  quare  executio 
non  issued  against  Shively,  to  which  he  pleaded  nul  tiel  record, 
upon  which  the  court  below  rendered  a  judgment  for  the  de- 
fendant. 

Bellas,  for  plaintiff  in  error. 

Merrill,  contra,  cited  Williams  v.  M'Fall,  2  Serg.  $  Rawle  280; 
1  Watts  126;  1  Sound.  155.  n  2. 

PER  CURIAM.— By  signing  judgment  against  one  defendant  only, 
the  other  was  irrevocably  released;  and  no  measure  taken  to  bring 
him  in  again  could  be  successful.  Such  is  the  principle  of  Williams 
v.  M'Fall,  2  Serg.  #  Rawle  280,  and  Bellyhoover  v.  The  Common- 
wealth, 1  Watts  126,  and  it  is  immediately  applicable  to  a  joint 
action  like  the  present.  The  subsequent  judgment  was,  therefore, 
incurably  irregular;  and  taking  it  not  to  be  already  void,  it  is  entirely 
distinct  from  the  other.  The  precedent  one,  if  rendered  in  form, 
would  be  that  the  plaintiff  recover  his  debt  of  the  principal  only; 
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and  how  it  could  open  to  let  in  an  additional  party,  has  not  been  ex- 
plained. The  subsequent  judgment,  also,  would  be  that  the  plaintiff 
recover  of  the  surety  without*  reference  to  the  principal  who  had 
been  disposed  of  before.  How,  then,  could  a  clerk  making  out  a 
formal  exemplification  of  the  record,  consolidate  these  two  so  as  to 
make  one  idea  consideratum  est  serve  for  both?  If  the  judgment 
were  one,  it  could  have  but  one  date;  and  would  it  relate  to  1818 
when  the  first  part  of  it  was  rendered,  or  to  1822,  the  period  of  the 
second?  There  were,  in  fact,  two  distinct  judgments;  and  the  re- 
cord was  consequently  untruly  described  in  the  scire  facias.  The 
last  of  the  two  cannot  be  proceeded  on  in  any  shape,  for  it  would  be 
as  incongruous  to  have  distinct  executions  as  to  have  distinct 
branches  of  a  judgment. 
Judgment  affirmed. 


Ingham  against  Tracy. 

A  recognizance  was  entered  into  upon  an  appeal  from  the  judgment  of  a  justice,  in 
these  words  :  "G.  T.,  bound  in  the  sum  of  one  hundred  and  fifty-five  dollars,  that  de- 
fendant do  prosecute  his  appeal  to  effect:"  Held,  to  be  sufficient  upon  which  to  sus- 
tain a  scire  facias  reciting  a  recognizance  in  the  form  prescribed  by  the  act  of  as- 
sembly. 

ERROR  to  the  commom  pleas  of  Bradford  county. 

Joseph  Ingham  and  David  Ingham  against  George  Tracy;  scire 
facias  sur  recognizance,  in  which  the  following  case  was  stated  for 
the  opinion  of  the  court. 

On  the  28th  of  June  1834,  the  present  plaintiffs  commenced  a  suit 
before  E.  Mason,  Esq.,  against  Jacob  Wilden  and  Lewis  C.  Leishey, 
and  on  the  4th  July  following  obtained  a  judgment  against  them  for 
77  dollars  and  35  cents.  On  the  25th  of  July  1834,  the  defendants 
appealed,  and  the  magistrate  made  the  following  entry  on  his 
docket:  "Defendant  appeals.  July  25th,  1834,  George  Tracy, 
bound  in  the  sum  of  one  hundred  and  fifty-five  dollars  and  ninety 
cents  that  defendants  do  prosecute  their  appeal  in  the  above  suit  to 
effect.  Acknowledged  before  me,  the  day  and  year  above, 

«  ELIPT.  MASON,  J.  P." 

On  a  trial  of  this  suit  at  September  term,  a  judgment  was  obtained 
against  the  defendants  for  the  sum  of  83  dollars  and  58  cents,  debt, 
and  45  dollars  and  two  cents,  costs.  On  the  Sth  of  January  1836, 
the  present  suit  was  commenced  by  scire  facias  setting  out  a  good 
recognizance  in  the  words  of  the  act  of  assembly,  to  which  the  de- 
fendants pleaded  "  mil  tiel  record." 

The  question  for  the  opinion  of  the  court  is,  whether  the  entry 
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so  made  by  the  magistrate  is  a  sufficient  record  of  a  good  recogni- 
zance so  as  to  warrant  the  issuing  of  the  scire  facias  in  the  present 
suit  ? 

If  the  court  are  of  the  opinion  that  it  is,  then  judgment  is  to  be 
entered  for  the  plaintiff  for  the  above  sum  of  83  dollars  and  58 
cents,  with  interest  and  the  said  costs;  if  not,  then  a  judgment  to 
be  entered  for  the  said  defendant,  subject  in  either  case  to  a  writ  of 
error. 

The  court  below  rendered  a  judgment  for  the  defendant. 

Over t on,  for  plaintiff  in  error,  cited  Moore  v.  M 'Bride,  1 
Penns.  Rep.  149;  Burgess  v.  Jackson,  2  Penns.  Rep.  432;  Pier  v. 
M'Kenney,  2  Watts  104. 

Elwett,  for  defendant  in  error,  cited  King  v.  Culbertson,  10  Serg. 
Sf  Rawle  325;  Bolton  v.  Robinson,  13  Serg.  8?  Rawle  193;  Don- 
aldson v.  Cunningham,  13  Serg.  fy  Rawle  243. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  frequency  of  injustice  from  blunders  in  these 
recognizances,  makes  it  imperatively  necessary  to  relax  the  rigour 
of  our  construction  of  them.  It  is  known  that  our  judicial  records 
are  never  formally  made  up,  and  that  the  dockets  contain  but  mi- 
nutes, from  which,  however,  a  complete  record  might,  in  the  earlier 
periods  of  our  judicial  history,  have  been  formed.  So  far  no  in- 
convenience was  felt  from  what  was,  at  the  time,  but  a  wholesome 
departure  from  the  extreme  precision  of  common  law  precedents. 
The  prothonotaries  and  clerks,  holding  their  offices  nominally  at 
the  will  of  the  executive  but  actually  during  good  behaviour,  gained 
a  competent  share  of  skill  from  experience,  and  the  records  not 
only  contained  the  substance  of  whatever  was  necessary  to  be  regis- 
tered, but  were  carefully  preserved  in  their  places.  The  principle 
of  official  rotation,  however,  has  gradually  excluded  experience, 
and  introduced  a  looseness  of  form  sometimes  unintelligible,  but 
often  requiring  us  to  supply  matter  of  substance  from  extrinsic 
sources  for  the  attainment  of  justice;  which  has  already  produced  a 
dangerous  degree  of  uncertainty.  From  justices  of  the  peace,  how- 
ever, an  observance  of  formalities  ought  never  to  have  been  re- 
quired. They  are  necessarily  without  official  training;  and  their 
proceedings  ought  rather  to  have  been  expounded,  where  they 
might,  in  conformity  to  the  law  they  were  meant  to  execute,  than 
in  accordance  to  the  words  in  which  they  were  expressed — at  least 
such  ought  to  have  been  the  rule  where  the  entry  did  not  purport 
to  be  a  full  record  of  all  that  was  done,  and  when  nothing  was  ex- 
pressed to  have  been  done  contrary  to  law.  There  are  cases  where 
the  identical  words  of  the  recognizance  purport  to  have  been  set 
down ;  and  these  cannot  be  extended  by  reference  without  involv- 
ing the  parties  in  engagements  they  had  not  consented  to  contract. 
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Such  was  Pier  v.  M'Kenney,  3  Watts  103,  in  which  the  defects 
were  not  helped.  In  the  cases  to  be  noticed,  the  meaning  was  open 
to  a  construction  better  suited  perhaps  to  the  actual  condition  of 
things.  The  recognizance  in  Donaldson  v.  Cunningham,  13  Serg. 
Sf  Rawle  243,  exhibited  no  attempt  to  set  out  the  condition  speci- 
fically; and  the  whole  would  have  been  unquestionably  good,  had 
the  officer  not  omitted  the  insignificant  words  sub  con.  They 
would  have  indicated  the  existence  of  a  condition  of  'some  sort, 
without,  however,  indicating  the  nature  of  its  terms.  In  King  v. 
Culbertson,  10  Serg.  Sf  Rawle  325,  the  condition  was  to  appear 
and  prosecute  with  effect;  or,  on  failure  to  pay  the  debt  and  costs — 
and  there  wanted  no  more  than  a  contingent  provision  for  surrender 
to  make  the  whole  perfect.  In  Bolton  v.  Robinson,  13  Serg.  Sf 
Rawle  193,  we  have  exactly  the  case  before  us,  the  justice  having 
stopped  at  the  stipulation  to  prosecute,  and  the  memorandum  would 
have  indicated  a  sufficiency  of  substance,  even  according  to  the 
English  practice,  had  it  terminated  with  an  et  csetera  to  show  that 
more  was  done  than  was  then  intended  to  be  expressed.  Is  it  too 
much,  then,  to  supply  it  for  the  sake  of  avoiding  extreme  injustice? 
Did  a  departure  from  the  existing  decisions  shake  a  title  or  impair 
a  right,  we  would  certainly  avoid  it.  But  the  matter  involves  no 
more  than  a  question  of  practice.  We  have  already  receded  from 
our  earlier  decisions  on  the  effect  of  these  recognizances  in  entitling 
to  an  appeal;  and  it  is  but  another  step  to  extend  the  benefit  of  the 
recession  to  the  appellee.  In  the  scire.  facias  a  perfect  recogni- 
zance is  set  out ;  and  it  would  be  open  to  the  prothonotary,  were  it 
necessary,  to  make  up,  from  the  material  returned  by  the  justice,  a 
perfect  recognizance  to  support  the  recital  of  it.  We  are  therefore 
of  opinion  that  the  plaintiff'  recover. 

Judgment  below  reversed,  and  judgment  for  the  plaintiff. 


Spalding  against  Nolcott. 

The  recognizance  before  a  justice  of  the  peace  for  a  stay  of  execution  is  one  of 
special  bail  in  its  technical  sense — bail  for  the  body — therefore,  a  scire  facias  cannot 
issue  upon  it  until  a  capias  ad  satisfaciendum  has  issued  against  the  defendant,  and 
been  returned  non  est  invcntus. 

ERROR  to  Bradford  county. 

Appeal  from  a  justice  of  the  peace,  John  Spalding  against  Eras- 
tus  Nolcott.  The  plaintiff  had  obtained  a  judgment  against  Richard 
Elston,  upon  the  docket  of  Justice  Comstock,  and  Erastus  Nolcott 
entered  into  a  recognizance  before  the  said  justice,  to  entitle  the  de- 
fendant to  a  stay  of  execution  for  six  months.  At  the  expiration  of 
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this  period  an  execution  was  issued  and  returned,  "  no  property," 
upon  which  a  scirejacias  issued:  and  the  question  was  whether  the 
plaintiff  upon  these  facts  was  entitled  to  recover. 

The  court  below  (Herrick,  President,)  was  of  opinion  that  the 
plaintiff  was  not  entitled  to  judgment,  and  so  directed  the  jury,  who 
found  accordingly. 

Elwell  and  Williston,  for  plaintiff  in  error,  cited  the  act  of  as- 
sembly and  Speakman  v.  Pearce,  1  Yeates  347. 

Connyngham,  contra,  cited  Commonwealth  v.  Kite,  5  Serg.  8? 
Rawle  399;  Parlasca  v.  Spargella,  3  JBinn.  427. 

PER  CURIAM. — It  will  be  found  that  the  legislature  have  ever  used 
the  words  special  bail  in  their  technical  sense;  as  bail  for  the  body  in- 
stead of  bail  for  the  money.  The  distinction  is  strikingly  evinced  in 
the  seventh  section  of  the  act  of  1806,  which  gives  a  stay  of  execution 
on  a  judgment  in  court  for  thirty  days,  if  the  defendant  enter  secu- 
rity in  the  nature  of  special  bail;  and  the  further  stay  of  a  free- 
holder, if  within  the  thirty  days  he  enter  security  for  the  debt.  The 
nineteenth  section  of  the  act  of  1810,  gives  the  defendant  in  a  suit 
before  a  justice,  a  certain  stay,  if  he  be  a  freeholder  or  enter  "  bail 
to  the  action."  This  evidently  refers  to  the  appearance  bail  spoken 
of  in  the  twelfth  section,  of  which,  surrender  of  the  body  is  a  sub- 
stantive part  of  the  condition.  But  what  if  the  defendant  be  not  a 
freeholder  and  yet  have  not  entered  bail  to  the  action  originally?  He 
may  entitle  himself  to  a  stay,  on  the  liberal  principle  of  Parlasca  v. 
Spargella,  3  JBinn.  427,  by  entering  the  bail  after  judgment.  The 
difficulty,  in  that  case,  was  to  get  rid  of  the  letter  of  the  act,  which 
directs  it  to  be  entered  subsequently.  But  be  it  entered  when  it 
may,  it  must  be  special  bail  so  far  as  to  contain  a  clause  of  discharge 
on  surrender  of  the  principal.  The  direction,  therefore,  was  right, 
that  a  capias  ad  satisfaciendum  should  have  been  returned  before 
recourse  had  to  the  bail. 

Judgment  affirmed. 
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Gardinier  against  Marcy. 

Jn  a  collateral  issue  respecting  the  title  to  land,  it  is  competent  to  give  in  evidence  by 
the  deputy-surveyor,  the  information  which  he  received  from  one  who  was  acquainted 
with  the  land,  and  which  induced  him  to  make  the  survey  in  what  would  otherwise' 
seem  to  be  an  irregular  shape. 

The  proper  construction  of  the  act  of  1786  respecting  the  actual  settlement  of  lands, 
which  requires,  "an  actual  personal  resident  settlement  with  a  manifest  intention  of 
making  it  a  place  of  abode  and  the  means  of  supporting  a  family"  is,  that  the  "inten- 
tion" shall  be  "  of  making  it  the  means  of  supporting  a  family"  by  raising  grain  upon1 
it.  An  intention  of  a  settler,  to  make  it  the  means  of  supporting  a  family,  by  cutting 
and  selling  the  timber  from  the  land,  will  give  him  no  pre-emption  right. 

ERROR  to  Susquehanna  county. 

John  Marcy  claiming  to  be  an  owner  of  a  tract  of  land,  upon 
which  Andrew  Gardinier  and  others  had  cut  a  large  quantity  of 
timber,  brought  an  action  of  replevin  against  them  for  the  timber, 
and  an  action  of  trespass  for  cutting  it;  and  the  material  question 
which  arose  between  the  parties,  on  the  trial  of  these  causes  by  the 
same  jury,  was  to  whom  the  title  of  the  land  belonged. 

The  plaintiff  claimed  title,  which  originated  in  an  actual  settle- 
ment by  Ruben  Collar  fifty  years  ago;  Collar  sold  to  Jacob  Shuch,, 
who  sold  to  the  plaintiff  and  he  had  resided  upon  the  land  for  forty 
years  before  the  trial,  but  had  no  office  title  until  the  9th  of  July 
1832;  he  took  out  a  warrant  for  two  hundred  acres;  interest  from 
the  1st  of  March  1786,  upon  which  a  survey  was  made  the  30th  of 
July  1832,  of  two  hundred  and  four  acres. 

The  defendant  took  out  a  warrant  for  the  same  land,  upon  which 
the  timber  was  cut  on  the  16th  of  April  1832,  upon  which  a  survey 
was  made  on  the  26th  of  April  1832,  which  was  returned  and  a  pa^- 
tent  to  Andrew  Gardinier  on  the  18th  of  June  1832.  The  defend- 
ant also  gave  evidence  of  the  declarations  of  John  Marcy,  made  at 
different  times,  that  he  did  not  intend  to  take  out  an  office  right  for 
the  land,  that  his  only  object  was  to  hold  it  until  he  could  get  the 
timber' cut  off,  and  then  he  would  not  pay  even  the  taxes  for  it. 

James  W.  Chapman,  the  deputy-surveyor,  being  under  examina-^ 
tion,  the  defendant  proposed  to  ask  him,  whether,  at  the  time  he  was 
executing  Gardinier's  warrant,  and  about  to  run  the  lines  between 
Marcy's  improvement  and  the  Hartley  survey,  William  Hartley,, 
who  was  formerly  interested  in  the  Hartley  survey,  was  present, 
and  showed  him  the  Hartley  line,  and  where  he  represented  it  to 
be:  and  this  for  the  purpose  of  showing  that,  at  the  time,  he  bad- 
reason  to  believe  there  was  vacant  land  between  the  Hartley  line  and 
the  Marcy  improvement. 

This  evidence  was  objected  to  and  rejected  by  the  court,  who1 
sealed  a  bill  of  exceptions  at  the  instance  of  the  defendants.- 
v. — 2  s 
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The  plaintiff's  counsel  prayed  the  court  to  charge  the  jury, 

"  1.  That  if  the  jury  believe  the  plaintiff  entered  upon  the  lands 
with  a  view  to  make  them  a  permanent  residence  for  himself  and 
family,  and  has  continued  to  reside  thereon,  and  has  made  large  and 
valuable  improvements,  he  has  a  pre-emption  right,  by  such  settle- 
ment, to  four  hundred  acres,  or  such  less  quantity  as  he  might  be 
disposed  to  take  a  warrant  for,  to  be  laid  out  in  a  reasonable  manner, 
so  as  to  accommodate  his  improvements  with  adjoining  timber  land, 
water,  &c.,  in  a  reasonable  manner." 

The  court  answered  this  in  the  affirmative. 

"  2.  That  if  the  jury  believe  from  the  evidence,  that  Gardinier, 
previous  to  making  his  survey,  knew  that  Marcy  claimed  the  land 
under  his  settlement  right,  then  he  was  bound,  before  he  located 
his  warrant,  to  call  upon  Marcy  to  ascertain  the  extent  of  his  claim, 
and  if  he  proceeded  to  make  his  survey  without  thus  ascertaining 
the  extent  of  Marcy's  claim,  he  did  it  at  his  peril,  and  could  not  ac- 
quire any  title  thereby  to  lands  within  Marcy's  claim." 

Answer.  If  this  interrogatory  had  stopped  at  the  word  "  peril," 
it  would  have  been  correctly  stated;  but  as  it  is,  it  becomes  a  matter 
of  fact  for  the  jury  on  the  whole  evidence. 

The  defendant's  counsel  pray  the  court  to  charge  the  jury, 

"  1.  That  even  if  there  be  no  vacant  land  between  Marcy's  im- 
provements and  the  Hartley  line,  it  will  affect  the  validity  of  the 
survey  of  the  defendant." 

Answer.     This  is  correctly  stated. 

"  2.  That  in  order  to  give  any  right  to  Marcy  as  an  improver,  the 
jury  must  believe  that  he  had  at  all  times  a  continued  intention  to 
purchase  the  timber  land  from  the  commonwealth,  by  taking  out  a 
warrant  for  the  same,  and  paying  the  purchase-money,  with  interest 
from  the  commencement  of  the  improvement." 

Answer.     This  is  correctly  stated. 

"  3.  That  if  the  jury  believe  the  intention  of  John  Marcy  was 
merely  to  get  the  timber  off  the  land,  and  then  abandon  it,  he  would 
not  acquire  any  pre-emption  right  under  the  commonwealth,  and 
the  land  would  be  open  to  the  warrant  of  Gardinier  or  any  other 
person." 

Answer.  The  court  think  otherwise  if  Marcy's  claim  was  de- 
fined, and  he  had  not  more  than  four  hundred  acres  included  with- 
in it. 

"  4.  That  though  Marcy's  claim  included  the  timber  land,  yet,  if 
the  jury  believe,  that,  as  he  said  to  Wilson,  he  merely  intended  to 
cut  off  the  timber,  and  then  not  clear  the  land  out  of  the  office,  but 
abandon  it  after  so  getting  the  timber,  such  conduct  would  be  a 
fraud  upon  the  commonwealth,  and  would  leave  it  open  to  appro- 
priation to  the  first  applicant/7 

Answer.     The  court  think  otherwise. 

"  5/  That  if  the  jury  believe,  from  declarations  of  Marcy  to  Jayne, 
that  he  would  not  pay  the  taxes  for  the  mountain  land  after  he  got 
the  timber  off,  from  the  same  declaration  to  Wilson,  and  the  further 
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one,  that  in  such  case  he  did  not  intend  to  clear  the  land  out  of  the 
office;  for  the  payment  of  taxes  on  only  thirty  acres,  for  several 
years  in  Susquehanna  county;  from  the  abandonment  of  the  land 
from  which  he  had  cut  the  timber,  and  from  other  evidence  in  the 
case,  that  Marcy  did  not  intend  to  take  the  warrant  for  the  land, 
provided  he  could  get  off  the  timber,  then  there  was  no  implied 
contract  between  Marcy  and  the  commonwealth  existing  at  the  time 
Gardinier  took  out  his  warrant." 

Answer.     The  court  think  otherwise. 

"  d.  That  if  the  jury  believe  from  the  evidence,  and  circum- 
stances of  the  case,  it  was  the  intention  of  Marcy  to  abandon  the 
timber  land,  after  cutting  the  timber,  without  taking  out  any  title  for 
that  land  from  the  state;  that  in  such  case  it  would  not  be  required 
of  Gardinier,  previous  to  locating  his  warrant,  to  call  upon  Marcy  to 
ascertain  the  extent  of  his  claim,  as  alleged  in  the  plaintiff's  second 
point  submitted  to  the  court,  so  far  as  said  timber  land  is  affected  by 
said  location  of  Gardinier." 

Answer.  This  is  correct;  the  defendant  would  proceed  at  his 
peril,  and  the  jury  will  decide  upon  the  whole  evidence. 

"  7.  That  the  right  acquired  by  an  actual  settler,  is  merely  a  pre- 
emption right,  acquired  under  the  law  from  and  under  the  state,  and 
that  this  pre-emption  right  necessarily  implies,  upon  the  part  of  the 
settler,  an  intention  to  pay  the  state  for  the  land." 

Answer.     This  is  correctly  stated. 

The  jury  found  a  verdict  for  the  plaintiff  for  500  dollars. 

Errors  assigned. 

1.  That  the  court  erred  in  rejecting  the  evidence  as  set  forth  in 
the  bill  of  exceptions. 

2.  That  the  court  erred  in  their  answers  to  the  third,  fourth,  fifth 
and  sixth  points  submitted  by  the  counsel  of  the  defendants  below. 

Connyngham,  for  plaintiff  in  error,  on  the  subject  of  the  second 
error  assigned,  cited  Gilday  v.  Watson,  2  Serg.  <§•  Rawle,  409; 
Pfoutz  v.  Steele,  2  /Fa/te409;  M'Mutrie  v.  M'Cormick,  3  Penns. 
Sep.  432. 

Jessup  and  Willison,  for  defendant  in  error,  cited  Barton  v.  Glas- 
gow, 12  Serg.  fy  Rawle  149. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — The  first  error  assigned  is  in  a  bill  of  exception  to 
evidence  rejected  by  the  court  The  defendants  below,  who  are  the 
plaintiffs  in  error,  offered  to  prove  by  Mr  Chapman,  the  deputy- 
surveyor  of  the  district,  who  made  the  survey  locating  the  warrant 
of  Gardinier,  one  of  the  plaintiffs  in  error,  that  at  the  time  he  was 
doing  the  same,  and  when  he  was  about  to  run  the  lines  between 
Marcy,  the  defendant  in  error's  improvements,  and  the  Hartley 
survey,  William  Hartley,  who  at  the  time,  or  previously  thereto,  had 
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been  interested  in  or  owner  of  the  land  held  under  the  Hartley  sur- 
vey, was  present  upon  the  ground  with  the  deputy-surveyor,  and 
showed  him  the  Hartley  line,  and  where  it  ran.  The  object  of  this 
evidence  was  to  show  that  the  survey  of  Gardinier  was  made  under 
information  calculated  to  produce  an  honest  conviction,  that  the  land 
taken  into  Gardinier's  survey,  adjoining  to  the  Hartley  survey,  was 
vacant;  because,  being  made  under  advice  received  from  one  who 
had  had  a  connection  with  and  an  interest  in  the  Hartley  survey,  it 
might  therefore  reasonably  be  presumed  that  what  he  said  in  regard 
to  the  land  adjacent  thereto  being  unappropriated  or  not,  was  true. 
We  think  that  under  this  view  the  evidence  might  have  been  ma- 
terial to  the  issue,  to  show,  if  nothing  more,  that  the  irregular  figure 
of  Gardinier's  survey  was  the  result,  as  it  was  believed  at  the  time 
by  those  concerned  in  making  it,  of  the  previous  appropriation  of 
the  adjacent  lands,  and  not  the  result  of  choice  or  design  to  deal  un- 
fairly with  the  commonwealth.  The  evidence  offered  was  cer- 
tainly part  of  the  res  gestae,  and  as  it  tended,  at  least  in  some  degree, 
to  show  that  the  survey  was  fairly  made,  it  ought  to  have  been  re- 
ceived. We,  therefore,  think  there  was  error  in  rejecting  it. 

The  second  error,  though  embracing  four  of  the  points,  viz.,  the 
third,  fourth,  fifth  and  sixth,  submitted  by  the  counsel  for  the  plain- 
tiffs in  error  to  the  court  below  for  their  instruction  to  the  jury  on 
them,  involve  but  one  question;  and  that  is,  whether  Marcy,  the 
defendant  in  error,  had  a  right  to  hold  woodland  within  the  compass 
of  four  hundred  acres,  including  his  settlement  by  virtue  thereof, 
and  to  prevent  the  commonwealth  from  granting  it  to  Gardinier, 
though  he  only  wanted  the  woodland  for  the  purpose  of  getting  the 
timber  trees  growing  upon  it,  converting  them  into  lumber,  and  then 
abandoning  it  without  paying  the  commonwealth  for  it.  The  court 
below,  according  to  their  answers  given  to  the  third,  fourth  and  fifth 
points,  seem  to  have  thought  that  he  had  such  right;  but,  to  the 
sixth  point,  they  have  answered  as  if  they  were  of  the  opinion  that 
he  had  not. 

This  inconsistency  on  the  part  of  the  court,  in  laying  down  the 
law  to  the  jury,  would  of  itself  be  sufficient  to  reverse  their  judg- 
ment. Because  it  is  certain  that  their  answers  being  given  to  the 
same  questions,  and  being  in  direct  contradiction  to^each  other,  both 
cannot  be  right.  But  how  were  the  jury  to  determine  which  an- 
swer vvas  right?  And  again,  supposing  that  the  jury  adopted  the 
right  answer,  how  are  we  to  ascertain  that  they  did  so?  If  we  were 
at  liberty  to  indulge  in  conjecture  concerning  it,  it  would  perhaps 
be  most  reasonable  to  say,  that  they  took  that  answer  to  be  the  law 
of  the  case  which  would  seem  best  suited  to  support  their  verdict. 
But  this  is  the  answer  which  we  think  the  court  below  ought  not  to 
have  given.  Although  it  cannot  be  questioned,  but  a  settler  upon 
land,  not  otherwise  appropriated,  has  a  right  to  extend  his  claim  by 
virtue  thereof,  so  as  to  include  four  hundred  acres,  besides  the  usual 
allowance  of  six  per  cent,  for  roads,  &c.,  yet  he  can  only  do  it  by 
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conforming  to  the  spirit  as  well  as  the  letter  of  the  several  acts  of 
assembly  on  this  subject.  It  has  been  argued  that  the  act  of  1786 
merely  requires  on  the  part  of  the  settler  "  an  actual  personal  resi- 
dent settlement,  with  a  manifest  intention  of  making  it  a  place  of 
abode  and  the  means  of  supporting  a  family,  and  continued  from 
time  to  time,  unless  interrupted  by  the  enemy,  &c..  without  any 
thing  being  said  of  his  intention  to  pay  the  commonwealth  for  it; 
and,  therefore,  whatever  his  design  or  intention  may  be  in  this  re- 
spect, it  cannot  affect  his  right  of  pre-emption  to  the  four  hundred 
acres."  It  has  also  been  said,  that  by  cutting  the  timber  trees  off 
the  land,  for  the  purpose  of  converting  them  into  lumber,  and  making 
profit  thereby,  without  intending  to  make  any  further  use  of  the 
land,  is  making  it  "  the  means  of  supporting  a  family"  as  well  as  if 
it  were  used  lor  agricultural  purposes.  But  these  arguments  are 
more  specious  than  sound  ;  because  they  do  not  comport  with  what 
must  be  considered  the  true  meaning  and  spirit  of  our  land  laws. 
The  meaning  of  the  words,  "making  the  land  the  means  of  support- 
ing a  family"  may  be  considered  as  explained  by  the  first  section  of 
the  act  of  the  22d  of  September  1794,  which  declared,  that  "  no  ap- 
plication should  be  received  at  the  land  office  for  any  lands  within 
this  commonwealth,  except  for  such  lands  whereon  a  settlement  had 
been  or  thereafter  should  be  made,  grain  raised,  and  a  person  or 
persons  residing  thereon."  Thus  connecting  the  personal  residence 
upon  the  land  with  the  business  of  raising  or  growing  grain  upon 
it,  and  by  this  means  supporting  the  family  residing  thereon.  Be- 
side the  quantity  of  land  to  be  acquired,  by  a  settlement  being  limited 
to  four  hundred  acres,  shows  that  this  right  of  pre-emption  on  ac- 
count of  it  was  not  granted  to  the  settler  for  the  purpose  of  inducing 
him  to  cut  the  timber  trees  off  from  the  land  without  improving  or 
cultivating  it,  and  thus  support  his  family;  for,  if  the  commonwealth 
had  been  content  with  this  use  alone  being  made  of  her  wild  and  un- 
appropriated lands,  and  willing  to  have  granted  such  pre-emption 
right  with  a  view  to  the  accomplishment  of  this  end,  it  is  very  ob- 
vious that  four  hundred  acres  would  not  have  supplied  the  means  of 
supporting  a  family  in  this  way,  but  for  a  few  years  at  most;  and 
that  a  much  larger  quantity  would  have  been  requisite,  and  ought, 
therefore,  to  have  been  allowed.  But  using  the  land  for  agricultural 
purposes,  and  by  these  means  supporting  a  family,  which  was  clearly 
what  the  legislature  intended,  four  hundred  acres  was  a  very  ample 
allowance.  Then,  as  regards  the  intention  of  the  settler  to  pay  the 
commonwealth  for  the  land,  I  do  not  see  how  he  can  be  said  to  in- 
tend making  it  (.he permanent  and  continuous  means  of  supporting 
his  family,  unless  he  also  intends  complying  with  the  only  condition 
ultimately,  upon  which  he  can  expect  to  hold  it,  to  wit,  that  of  pay- 
ing to  the  state  the  purchase-money  for  it.  From  the  express  lan- 
guage of  the  act,  as  well  as  the  plain  meaning  of  it,  the  settler  must 
not  only  intend  to  make  the  land  his  permanent  place  of  abode,  but 
likewise  the  permanent  means  of  supporting  his  family;  for  the 
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words,  "  continued  from  time,  to  time,  unless  interrupted,  &c." 
have  a  reference  to  both ;  and  whatever  quantity  of  land,  provided 
it  does  not  exceed  four  hundred  acres,  he  really  intends  to  appro- 
priate and  use  for  this  purpose  he  is  entitled  to  have.  But  when  he 
says  and  makes  it  known  in  such  a  manner  as  to  induce  a  belief  or 
conviction,  that  he  has  no  intention  of  using  or  claiming  the  timber 
land,  or  any  portion  of  it,  though  within  the  compass  of  four  hun- 
dred acres  of  a  reasonable  figure  around  his  settlement,  for  any  other 
purpose  than  that  of  cutting  off  the  valuable  timber  growing  upon  it, 
and  then  abandoning  it,  without  paying  the  state  for  it,  it  is  evident 
that  he  intends  to  practise  a  fraud  upon  the  state,  by  divesting  the 
land  of  all  its  valuable  timber,  and  perhaps  of  every  thing  that  it  is 
valuable  for,  rendering  it,  therefore,  worthless  and  paying  her  nothing 
for  it.  It  is  not  to  be  endured  for  a  moment,  that  the  settler,  whose 
intention  is  such  in  regard  to  woodland,  though  contiguous  to  his 
settlement,  and  which  he  might,  therefore,  fairly  enough  entitle 
himself  to  by  virtue  of  his  settlement  if  he  would,  shall  be  per- 
mitted thus  to  deprive  the  state  of  her  right  of  selling  such  woodland 
to  another.  The  court  ought,  therefore,  to  have  instructed  the  jury, 
distinctly  and  without  contradiction,  to  this  effect.  I  would  observe, 
however,  that  there  is  great  allowance  to  be  made  for  the  court  be- 
low in  this  case,  on  account  of  so  many  different  points  having  been 
drawn  up  and  submitted  by  the  counsel  to  the  court,  though  it  was 
only  to  have  their  direction  to  the  jury  upon  one  single  question. 
In  the  hurry  of  the  trial,  when  a  number  of  points  are  presented  in 
such  manner  to  the  court  for  their  instruction  on  them  to  the  jury, 
with  but  little  time  allowed  for  reflection,  it  would  be  wonderful 
indeed  if  the  court  did  not  frequently  misapprehend  the  import  of 
some  of  them,  and  consequently  fall  into  error  in  answering  them. 
If  counsel  wish  to  have  a  question  of  law  growing  out  of  their  case 
solved  correctly  by  the  court  to  the  jury,  so  that  it  may  be  clearly 
comprehended  and  understood  by  the  latter,  they  had  better  make 
but  one  point  of  it;  for  by  multiplying  points  with  studied  varia- 
tions, for  the  purpose  of  obtaining  an  answer  in  reality  to  the  same 
question,  if  the  court  do  not  become  perplexed  and  confused  by  such 
course  it  is  most  likely  that  in  all  cases  the  jury  will,  though  the  an- 
swers should  be  correct. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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M'Kinney  against  Rhoads. 

Whether  a  deed  of  assignment  in  trust,  be  within  the  purview  of  the  act  of  1818,  or 
otherwise,  a  delivery  of  the  instrument  is  necessary  to  constitute  it  a  deed,  and  to  protect 
the  property  assigned  from  execution. 

It  is  not  essential  to  the  immediate  operation  of  a  deed  that  it  be  put  directly  into 
the  hands  of  the  assignee,  but  it  is  indispensable  to  its  effect,  that  the  assignor  should 
part  with  it,  by  putting  it  into  a  course  of  transmission  or  delivery. 

The  deposit  of  a  deed  in  the  post  office  directed  to  the  assignee,  is  equally  available 
for  that  purpose  as  a  delivery  of  it  to  a  messenger. 

ERROR  to  the  common  pleas  of  Northumberland  county. 

This  was  an  action  of  replevin  by  Isaac  M'Kinney  &  Sons  against 
Joseph  Rho'ads,  for  fifty  tons  of  iron.  Each  party  claimed  the 
property  under  Nathan  Mitchell,  the  plaintiff',  by  virtue  of  the  fol- 
lowing assignment: 

"  Know  all  men  by  these  presents,  that  I,  Nathan  Mitchell,  of 
the  Borough  of  Milton,  State  of  Pennsylvania,  county  of  North- 
umberland, founder,  in  consideration  of  my  note  of  500  dollars, 
due  the  1st  June  1834,  also  one  of  700  dollars  due  the  1st  Septem- 
ber 1834,  to  I.  M'Kinney  &  Sons,  of  the  town  of  Logan,  county 
of  Centre,  and  state  aforesaid.  I  do  hereby  assign  and  set  over  to 
the  said  I.  M'Kinney  &  Sons,  to  their  proper  use  and  benefit,  all 
the  pig  metal,  all  the  castings,  and  all  the  old  metal,  all  the  iron  that 
is  lying  about  the  furnace,  supposed  to  be  50  tons,  on  conditions 
that  they  the  said  I.  M'Kinney  &  Sons,  pay  to  Bressler  &  Kinney, 
of  the  town  of  Millhall,  county  of  Centre,  state  aforesaid,  the  just 
sum  of  150  dollars,  as  first  payment  of  a  note  which  they  hold 
against  me  of  268  dollars  and  50  cents.  In  witness  whereof,  I 
have  set  my  hand  and  seal  at  Milton,  this  7th  day  of  June  1834. 

"  NATHAN  MITCHELL,  [L.  s.]" 

The  allegation  on  the  part  of  the  plaintiff  was,  that  this  assign- 
ment was  executed  by  Mitchell  on  Saturday  the  7th  of  June  1834, 
and  put  into  the  post  office  directed  to  the  assignees  on  the  same 
day;  and  this  was  a  fact  for  the  determination  of  the  jury. 

The  defendant  claimed  the  property,  by  virtue  of  a  judgment  and 
execution  against  Mitchell,  and  a  sale  of  the  property  to  him.  The 
judgment  was  confessed  on  the  9th  of  June  1834,  before  a  justice  in 
favour  of  the  defendant  Joseph  Rhoads,  for  1500  dollars;  the  exe- 
cution issued  the  same  day  and  the  property  was  afterwards  sold  to 
the  defendant.  During  the  trial  of  the  cause  much  evidence  was 
given  on  the  subject  of  the  manner  Rhoads's  judgment  was  obtained, 
and  which  tended  to  impeach  the  honesty  of  the  transaction.  To 
rebut  this,  the  defendant  offered  to  give  evidence  of  the  good  char- 
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acter  of  Rhoads.  This  the  plaintiff  objected  to,  but  the  court  over- 
ruled the  objection,  and  sealed  a  bill  of  exceptions. 

The  defendants  also  offered  evidence  of  the  conduct  and  declara- 
tions of  Mitchell,  at  and  about  the  time  he  made  the  assignment  to 
the  plaintiffs.  This  was  also  objected  to,  but  the  objection  was 
overruled  and  the  court  sealed  a  bill  of  exceptions. 

The  parties  respectively  propounded  several  questions  to  the 
court  on  the  subject  of  the  validity  of  their  titles  to  the  property; 
and  the  answers  of  the  court  were  substantially  in  accordance  with 
the  opinion  of  this  court,  and  need  not,  therefore,  be  more  particu- 
larly stated.  The  jury  found  a  verdict  for  the  defendants. 

Jordan,  for  plaintiff  in  error. 
Greenough  and  Hepburn,  contra. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  declarations  of  the  assignor  during  the  trans- 
action, were  admissible  as  part  of  it;  but  his  subsequent  declara- 
tions, and  the  evidence  of  the  defendant's  character  which  had  not 
been  put  in  issue,  ought  clearly  to  have  been  excluded. 

Whether  the  assignment  were  in  trust  within  the  purview  of  the 
act  of  1818,  or  in  satisfaction  of  particular  debts,  is  a  question  that 
ought  not  to  have  entered  into  the  cause.    In  either  aspect,  delivery 
of  the  instrument  was  necessary  to  constitute  it  a  deed,  and  conse- 
quently to  protect  the  property  from  execution.     To  give  it  instant 
operation,  did  not  require  it  to  be  put  immediately  into  the  hands 
of  the  assignee ;  but  it  was  indispensable  to  its  effect,  that  the  as- 
signor should  part  with  it  by  putting  it  into  a  course  of  transmis- 
sion to  him.      The  assent  of  the  assignee  may  be  anticipated  as  it 
was  in  Smith  v.  The  Bank-of  Washington,  5  Serg.  fy  Rawle  318; 
but  a  delivery  in  fact  or  in  law,  to  some  person  or  into  some  place 
beyond  the  grantor's  control,  is  indispensable.     A  deed  may  be  de- 
livered by  words  without  acts,  or  by  acts  witheut  words;  of  which 
Shelton's  Case,   Cro.  Eliz.   7,  is  a  pregnant  instance.     Leaving, 
without  countermand,  a  deed  read  in  the  presence  of  the  grantee 
and  others,  but  not  taken  away,  was  deemed  a  delivery  in  law;  and 
to  the  same  effect  is  the  decision  in  the  case  of  Miller's  Appeal,  3 
Rawle  312,  where  the   witnesses  recognized  their  signatures,  and 
remembered  the  transaction   but  not  the  fact  of  actual  delivery. 
There  are  other  cases  still  more  apposite.     In  Alford  and  Lea's 
Case,  3  Leon.  110,  delivery  to  a  third  person  was  held  to  be  per- 
formance of  an  award  to  release,  though  the  deed  was  rejected  by 
the  releasee ;  which  it  would  not  have  been,  if  the  release  would 
have  been  inoperative  had  it  been  accepted.     In  Taw's  Case,  1 
Dyer  167,  we  have  the  principle  carried  out.     An  obligor  sealed  a 
bond  and  gave  it  to  a  third  person  for  the  obligee,  who,  at  first,  re- 
jected it,  but  afterwards  got  possession  of  it  and  enforced  it.    Chan- 
cellor Kent  justly  remarks  that  it  is  difficult  to  sustain  the  law  of 
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the  last  two  except  on  the  principle  of  retrospective  relation  from 
subsequent  possession;  and  I  entirely  concur  with  him  that  though 
such  a  deed  binds  the  grantor  at  law,  equity  disregards  it  wherever 
it  is  voluntary,  unknown  to  the  grantee,  retained  by  the  grantor, 
and  for  a  purpose  not  acted  on.  But  the  deposite  of  a  deed  in  the 
post  office,  must  be  equally  available  as  a  delivery  of  it  to  a  mes- 
senger, being  equally  evincive  that  the  grantor  had  considered  it  as 
perfected  so  far  as  his  action  was  required.  Here  the  instrument 
was  neither  voluntary,  retained,  nor  for  a  purpose  not  acted  on;  and 
the  question  respects  the  point  of  time  when  the  assignment  became 
operative  at  law.  And  this  is  as  far  as  the  common  law  rules,  which 
regulate  the  subject  of  delivery,  can  bear  to  be  relaxed.  No  case 
has  carried  the  doctrine  further  except  Wilt  v.  Franklin;  and  had 
the  point  made  there,  been  want  of  intermediate  delivery  instead  of 
want  of  intermediate  assent,  it  would  probably  have  produced  a 
different  result.  Delivery  is  a  constituent  part  of  the  act  of  execu- 
tion— it  is  in  truth  the  consummation  of  it — and  as  sealing  alone 
makes  not  a  deed,  it  may  safely  be  affirmed,  that  it  cannot  divest  an 
estate,  it  being  an  initial  principle  that  a  deed  takes  effect  but  from 
the  delivery  of  it.  Now  the  facts  in  Wilt  v.  Franklin,  were  these. 
After  an  adverse  verdict  on  Saturday,  the  debtor  sealed  a  convey- 
ance of  his  whole  estate  to  a  trustee  who  was  neither  present  at, 
nor  informed  of,  the  transaction.  The  instrument  was  retained  by 
the  debtor  or  his  son-in-law,  who  advised  the  measure,  till  the 
evening  of  the  following  Tuesday,  when  it  was  sent  by  a  messen- 
ger to  the  trustee  and  shown  to  him  the  next  morning.  But  on  the 
intermediate  Monday,  judgment  had  been  signed  on  a  verdict,  and 
the  personal  estate  had  been  seized  in  execution  by  another  credi- 
tor; notwithstanding  which,  the  lien  of  the  judgment,  as  well  as 
that  of  the  execution,  was  postponed  to  the  title  of  the  trustee, 
which  was  carried  back  to  the  ostensible  period  of  the  date — three 
days  anterior  to  the  period  of  perfect  delivery.  But  the  apparent 
time  of  the  date  is  not  the  criterion.  When  false  or  impossible, 
the  actual  tradition  ascertains  the  true  time  of  it — with  this  limita- 
tion, it  would  seem,  that  the  date  averred  be  not  anterior  to  the 
date  expressed.  Perkins,  §  145  et  sequent.  It  is  due  to  the  court 
to  say  that  no  objection  was  made  by  counsel  on  that  ground,  the 
stress  of  the  argument  having  been  laid  in  the  supposed  want  of 
assent.  Delivery  seems  not.  to  have  been  thought  necessary  at  all; 
but  it  is  not  too  much  to  assume  that  had  the  want  of  it  been  made 
a  point,  it  would  have  been  decisive.  There  was  no  pretence  of 
actual  delivery  till  the  judgment  had  fastened  itself  upon  the  land, 
and  an  execu'ion  had  been  laid  on  the  chattels;  and  the  fiction  of 
relation  to  the  first  delivery,  so  as  to  give  the  deed  effect  from  that 
time,  is  restricted  to  cases  of  necessity,  being  allowed  but  to  avoid 
injustice  from  intervening  events,  such  as  the  marriage  of  a  feme 
sole  grantor — never  to  overreach  an  intervening  title.  The  ante- 
cedent effect  in  any  case,  has  been  doubted;  and  though  the  better 
v. — 2  r 
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opinion  seems  to  be  that  it  is  allowable  to  prevent  wrong  from  acts 
which  the  grantee  could  not  restrain,  the  field  of  its  operation  is  not 
to  be  enlarged  by  construction.  Perkins,  §  140-1.  But  there  was  in 
fact  no  pretence  of  antecedent  delivery ;  for  the  conveyance  was 
not  put  into  the  hands  of  the  messenger  till  the  judgment  and  the 
execution  had  taken  effect.  That  case,  therefore,  though  sound  in 
all  that  was  decided,  is  not  a  precedent  for  the  present.  Before 
another  jury,  the  point  will  be  the  time  when  the  assignment  was 
deposited  in  the  post  office.  And  this  relieves  us  from  a  particular 
consideration  of  most  of  the  other  points.  What  matters  it,  for 
instance,  that  the  paper  may  have  been  retained  with  a  view  to 
cover  the  property,  when  it  would  have  been  inoperative  while 
thus  retained,  with  whatever  view? 

The  jurisdiction  of  the  magistrate  is  unquestionable.  By  the 
act  of  1810,  it  extends  to  matters  made  cognizable  by  its  terms, 
from  which  are  excepted  "  cases  of  real  contract,  where  the  title  to 
land  may  come  in  question;"  and  the  judgment  was  confessed  for 
the  price  of  a  lot.  Had  defence  been  made  on  the  ground  of  fail- 
ure of  consideration,  the  justice  might  have  been  incompetent  to 
try  it;  but  his  agency  in  entering  up  the  judgment  on  confession, 
was  more  ministerial  than  judicial,  and  there  is  nothing  in  the 
statute  to  forbid  it. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Hutton  against  Helme. 
Tracy  against  Kelly. 

The  bail  of  an  insolvent  is  entitled  to  every  part  of  the  condition  of  the  bond  pre- 
scribed by  the  act  of  the  assembly;  and  if  it  do  not  contain  the  alternatives  of  a  pro- 
curement of  a  discharge  or  a  surrender  to  gaol,  no  recovery  can  be  had  upon  it. 

WRITS  of  error  to  Luzerne  and  Bradford  counties. 

James  Hutton's  executor  against  Oliver  Helme,  and  George  Tracy 
against  William  Kelly.  Each  of  these  was  a  suit  on  an  insolvent 
bond;  the  first  having  the  following  condition: 

"The  condition  of  this  obligation  is  such,  that  if  the  above  bound- 
en  Christopher  Appleton  shall  be  and  appear  at  the  next  court  of 
common  pleas,  to  be  held  for  the  county  of  Luzerne,  the  first  Mon- 
day of  January  next,  then  and  there  to  take  the  benefit  of  laws  of 
this  commonwealth  and  abide  such  order  as  the  court  -shall  make  in 
his  case;  then  this  obligation  to  be  void,  otherwise,  in  full  lorce  and 
virtue." 
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The  second  had  this  condition: 

"  The  condition  of  the  above  obligation  is  such,  that  if  the  said 
Elinas  Beebe,  do  and  shall  appear  at  the  next  court  of  common  pleas 
of  Bradford  county,  to  apply  for  the  benefit  of  the  laws  of  this  com- 
monwealth passed  for  the  relief  of  insolvent  debtors  and  comply 
with  the  requisitions  of  the  said  laws  and  the  orders  of  court  in  re- 
lation thereto;  then  this  obligation  to  be  void,  but  otherwise  to 
remain  in  full  force." 

In  each  case  the  objection  was  made,  that  the  condition  of  the 
bond  was  not  in  substance  such  as  the  law  requires,  and  the  respec- 
tive courts  below,  (Scott,  President,  and  Herrick,  President,)  ren- 
dered a  judgment  for  the  defendant. 

Overfon,  Woodward  and  Jessvp,  for  plaintiffs  in  error. 
Connyngham  and  WUllston,  for  defendants  in  error. 

PER  CURIAM. — The  bond  of  an  insolvent  debtor  is  not  a  volunta- 
ry one.  He  gives  it  not  of  choice,  but  by  compulsion  of  circum- 
stances, and  he  is,  therefore,  entitled  to  the  liberation,  which  is  the 
consequence  of  it,  on  terms  as  favourable  as  the  law  allows  him.  If 
the  magistrate  who  is  to  judge  of  the  matter  exacts  more,  the  bond 
is  illegal,  and  its  terms  will  not  be  enforced.  It  is  settled  that  an 
obligor  is  entitled  to  the  benefit  of  every  part  of  the  condition,  as  in 
Kemmel  v.  Kent,2,Ff7atfs,  431;  and  it  is  immaterial  to  the  question 
whether  he  be  deprived  of  it  by  subsequently  rendering  an  inserted 
branch  impossible,  or  by  omitting  to  insert  it  when  the  law  pre- 
scribes it.  Now  the  law  prescribes  here,  a  condition,  with  alternate 
branches,  or,  to  speak  more  accurately,  with  a  double  aspect — the 
procurement  of  a  discharge,  or  a  surrender  to  gaol  in  lieu  of  it — and 
the  bond  will  be  good  if  it  exact  less  than  these  terms,  as  in  The 
Farmers'  Bank  v.  Boyer,  16  Scrg.  <§*  Rawle  48;  but  not  where  it 
exacts  more,  as  in  M'Kee  v.  Stannard,  14  Serg.  <$*  Rawle  380. 
This  last  case  is  directly  in  point  in  all  particulars  and  rules  the 
present. 

Judgment  in  each  case  affirmed. 
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Miller  against  Keene. 
Keene  against  Lownsbury. 

A  party  may  refer  to  a  survey  as  evidence  of  a  boundary  without  producing  the 
warrant  or  draught,  not  for  the  purpose  of  making  title  under  it,  but  as  an  abuttal  or 
land  mark,  especially  if  it  be  sustained  by  a  witness  who  had  traced  the  lines  on  the 
ground. 

A  written  recognition  of  the  title  of  a  person,  not  in  the  actual  possession  of  land, 
and  an  offer  to  purchase  by  him  in  possession,  effectually  rebuts  the  allegation  of  ad- 
verse possession,  and  avoids  the  effect  of  the  statute  of  limitations. 

He  who  purchases  unseated  land  at  treasurer's  sale,  and  improves  it,  knowing  that 
the  land  was  seated  at  the  time  the  tax  was  assessed  and  payable,  is  not  entitled  to 
compensation  for  improvements  upon  a  recovery  against  him  in  ejectment. 

Upon  a  writ  of  error  to  remove  a  verdict  and  judgment  in  ejectment  for  the  plaintiff, 
and  an  assessment  in  favour  of  the  defendant,  of  the  value  of  his  improvements  upon 
the  land  recovered,  the  judgment  for  the  plaintiff  was  affirmed,  and  the  assessment  in 
favour  of  the  defendant  quashed,  as  forming  no  part  of  the  verdict. 

ERROR  to  the  common  pleas  of  Tioga  county. 

This  was  an  action  of  ejectment  by  Sarah  L.  Keene  against 
Wright  Lownsbury,  Amos  Spencer,  Leander  K.  Spencer,  Mehitable 
Miller,  Orin  Noble,  Aaron  Gilbert  and  Christopher  Huntingdon  for 
five  hundred  acres  of  Land,  in  which  the  jury  found  a  verdict  "  for 
the  plaintiff  for  the  land  described  in  the  writ  and  value  the  improve- 
ments to  Orin  Noble,  355  dollars;  to  Wright  Lownsbury,  124  dol- 
lars; to  Aaron  Gilbert,  24  dollars;  and  to  Amos  Spencer,  56  dollars," 
upon  which  judgment  was  rendered.  Each  party  sued  out  a  writ  of 
error.  The  plaintiff  gave  evidence  of  a  perfect  legal  title  in  her- 
self. The  defendants  relied  for  their  defence  upon  the  statute  of 
limitations  and  upon  a  title  derived  from  a  sale  of  the  land  as  un- 
seated for  taxes  and  a  purchase  by  them.  In  order  to  rebut  the  effect 
of  the  statute  of  limitations,  the  plaintiff  gave  in  evidence  several 
letters  of  the  defendants,  and  those  under  whom  they  claim,  recog- 
nizing the  plaintiff's  title  as  good,  and  offering  to  purchase  when  the 
terms  should  be  made  known.  And  to  rebut  the  evidence  of  the 
commissioners'  title,  it  appeared  clearly  in  evidence,  that  the  lands 
were  not  unseated,  but  were  in  actual  occupancy  of  the  defendants, 
at  the  time  they  purchased. 

The  court  instructed  the  jury  that  the  letters  acknowledging  the 
title  of  the  plaintiff  avoided  the  operation  of  the  statute  of  limita- 
tions; and  this  was  the  error  assigned  by  the  defendants  below. 

The  court  also  instructed  the  jury,  that  the  fact  of  the  land  being 
seated,  avoided  the  commissioners'  title;  but  that  the  defendants 
were  entitled  to  compensation  for  their  improvements:  and  the  lat- 
ter part  of  this  opinion  was  the  error  assigned  by  the  plaintiff  below. 
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Elwell  and  Williston,  for  defendant  below. 
Parsons,  for  plaintiff  below. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — As  each  party  has  taken  a  writ  of  error,  it  is  con- 
venient to  begin  with  the  defendant's  assignment:  and  first,  as  to 
the  bill  of  exceptions  to  evidence. 

The  plaintiff  was  properly  permitted  to  refer  to  the  survey  as 
evidence  of  boundary  without  producing  the  warrant  or  draught. 
Had  it  been  introduced  to  make  title  under  it,  the  case  would  have 
been  different;  but  it  was  an  abuttal  which  had  received  a  name 
from  reputation,  and  it  was  open  to  either  party  to  give  evidence  of 
it  as  a  land  mark,  especially  by  a  witness  who  had  traced  the  lines 
of  it  on  the  ground.  The  testimony  that  it  adjoined  the  disputed 
tract  in  a  particular  direction,  was  entirely  proper. 

Defence  was  made  on  the  statute  of  limitations;  and  the  plaintiff, 
to  show  that  the  possession  was  not  adverse,  gave  evidence  of 
written  recognitions  of  the  title  with  offers  to  purchase  during  the 
pendency  of  an  ejectment,  which  was  withdrawn  or  not  prosecuted, 
and  the  question  stood  upon  their  legal  effect.  That  the  allegation 
of  adverse  possession  was  effectually  rebutted  by  them,  is  a  truth 
that  can  scarcely  be  illustrated.  To  suffer  an  occupant  to  amuse  the 
proprietor  with  professions  of  submission  till  the  title  were  barred 
by  time,  and  then  to  set  him  at  defiance,  would  give  an  effect  to  arti- 
fice which  the  legislature  certainly  never  intended  to  produce.  It 
is  not  to  be  credited  that  the  defendants  in  the  ejectment  formerly 
pending,  were  not  saved  by  these  professions  alone,  for  they  made 
no  show  of  defence.  The  statute,  it  has  been  held,  runs  not  to  pro- 
tect a  fraud  secretly  committed;  and  why  should  it  run  to  protect  a 
fraud  secretly  meditated?  Its  justice  is  displayed  in  its  protection 
from  litigation  deferred  by  accident  or  design  till  the  foundation  of 
the  right  is  obscured  or  destroyed;  not  in  protection  from  the  con- 
sequences of  delay  induced  by  the  party  claiming  it.  In  the  latter 
case  it  is  the  party  out  of  possession  who  is  the  sufferer;  and  it  would 
be  monstrous  to  bar  him  on  pretence  that  his  forbearance  may 
have  been  prejudicial  to  his  adversary.  To  him  who  has,  in  fact, 
no  title,  delay  is  in  every  way  advantageous,  while  to  him  whose 
title  depends  on  the  existence  of  evanescent  proofs,  it  may  be  de- 
structive, even  within  the  period  necessary  to  complete  the  bar  of 
the  statute.  If  the  occupant  has  more  than  an  adverse  possession, 
let  him  not  procrastinate  the  event,  but  invite  his  adversary  at  once 
to  a  trial.  To  be  put  off  by  stratagem  while  the  props  of  the  title 
are  consuming,  is  itself  an  injury;  and  if  the  annihilating  effect  of 
the  statute  be  added  to  it,  it  is  evident  that  it  is  called  in  but  to  com- 
plete the  work  of  injustice.  In  Comegys  v.  Carley,  3  Watts  280, 
it  was  said  that  possession  taken  adversely  by  an  agent,  of  the  owner, 
would  be  an  abuse  of  confidence,  and,  therefore,  insufficient  to  bar 
him;  but  it  would  certainly  be  no  more  so  than  the  present  attempt 
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to  turn  the  plaintiff's  forbearance  to  her  prejudice.  It  must  be  con- 
ceded that  acknowledgments  of  title  are  evidence  of  holding  hy 
permission;  and  it  remains  but  to  say  whether  their  effect  is  for  the 
court  or  for  the  jury.  That  the  question  is  a  mixed  one,  was  said 
in  Comegys  v.  Carley;  and,  in  such  cases,  the  truth  of  the  fact  is  for 
the  one  while  the  effect  of  it  is  for  the  other.  On  principle,  how- 
ever, the  matter  is  entirely  plain;  for  the  consequences  of  the  ac- 
knowledgment, being  from  policy  an  estoppel  to  preclude  unfair 
dealing,  is  necessarily  a  matter  of  law,  and  so  powerful  in  its  con- 
clusion as  to  prevent  the  jury  from  finding  against  it.  On  the  de- 
fendant's writ,  therefore,  the  judgment  is  affirmed. 

The  plaintiff  assigns  for  error,  that  the  jury  have  clogged  her  re- 
covery, with  compensation  for  improvements,  though  the  defendants, 
themselves,  were  actually  seated  on  the  land  when  it  was  assessed. 
It  was  on  that  ground  that  it  was  recovered;  and  though  an  award 
of  compensation  was  sustained  in  Gilmore  v.  Thompson,  3  Watts 
106,  where  the  tax  had  been  paid,  yet  it  was  because  the  purchaser 
was  ignorant  of  the  fact,  and,  therefore,  on  innocent  improver.  But 
is  a  purchaser  an  innocent  improver  of  land  known  to  him  to  have 
been  seated  when  it  was  taxed?  There  is  no  touch  of  innocence  in 
his  complexion.  The  business  is  to  distinguish  the  valuation  from 
the  verdict;  for  it  is  certainly  true  that  a  judgment  is  ordinarily  an 
entire  thing  that  cannot  be  partly  affirmed  and  partly  reversed.  Yet 
that  is  to  be  predicated  with  a  grain  of  allowance;  for  it  may  un- 
doubtedly be  reversed  for  the  costs  which  are  a  part  of  the  entire 
sum,  and  affirmed  for  the  residue,  and  in  Hiester  v.  Boas,  6  Serg.  Sf 
Rawle  30,  where  that  was  done,  the  rule  was  said  to  be  inapplicable 
to  a  judgment  for  distinct  matters.  And  in  Bayne  v.  Gaylord,  3 
Watts  301,  an  erroneous  certificate  of  balance  found  on  a  plea  of 
set-off,  was  quashed  as  being  no  part  of  the  verdict,  while  the  judg- 
ment was  affirmed.  The  principle  of  that  case  rules  the  present. 
The  value  of  improvements  is  ascertainable  as  a  separate  matter,  for 
which  there  is  neither  judgment  nor  execution,  the  means  of  en- 
forcement being  a  stay  of  proceedings  till  the  amount  be  paid;  and 
the  assessment  of  compensation,  therefore,  is  distinctly  no  part  of 
the  verdict 

Assessment  of  compensation  quashed  and  judgment  affirmed. 
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Schriber  against  Rapp. 

An  association  by  which  each  surrendered  his  property  into  one  common  stock  for 
the  mutual  benefit  of  all,  during  their  joint  lives,  with  the  right  of  survivorship,  reserv- 
ing to  each  the  privilege  to  secede  at  any  time  during  his  life,  is  not  prohibited  by 
law.  And  that  right  of  secession  is  not  transmissible  to  the  personal  representative 
of  a  party  to  such  agreement,  so  as  to  enable  him  to  recover  the  property  of  his  intes- 
tate, so  put  into  the  common  stock. 

A  member  of  a  religious  society  cannot  avoid  a  contract  with  it  on  the  basis  of  its 
peculiar  faith,  by  setting  up  the  supposed  extravagance  of  its  doctrines  as  proof  that 
he  was  entrapped. 

ERROR  to  the  common  pleas  of  Beaver  county. 

This  was  an  action  of  account  render  by  Jacob  Schriber,  ad- 
ministrator of  Peter  Schriber,  deceased,  against  George  Rapp,  R.  L. 
Baker,  Frederick  Eckensberger,  John  Schriber,  Lewis  Schriber, 
Adam  Schriber,  and  Daniel  Schriber,  doing  business  in  company, 
under  the  name  of  the  Harmony  Society. 

The  plaintiff  and  defendants  were  members  of  an  association 
called  the  "  Harmony  Society,"  which  existed,  first,  at  Harmony, 
in  Beaver  county,  Pennsylvania;  next,  at  Harmony,  on  the  Wa- 
bash,  in  the  state  of  Indiana;  and  lastly,  at  Economy,  in  Beaver 
county. 

To  sustain  the  action,  the  plaintiff  proved  by  the  testimony  of 
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Dr  Smith,  once  a  member  of  the  association,  that  the  said  Peter 
Schriber  joined  the  society  in  the  year  1806,  and  had  at  that  time 
(as  Mr  Rapp  told  him)  1000  acres  of  land,  in  the  state  of  Ohio, 
together  with  a  large  amount  of  personal  property,  viz:  six  or  eight 
head  of  horses,  ten  head  of  cattle,  a  great  number  of  hogs,  two 
wagons,  and  other  property.  After  Schriber  had  been  in  the  so- 
ciety some  time,  there  was  an  application  to  buy  the  land,  and  Rapp 
told  the  witness  that  Schriber  had  sold  the  same  for  4  dollars  and 
50  cents  to  5  dollars  per  acre.  Schriber  and  his  wife  came  with 
the  money  in  their  saddle  bags,  and  the  money  was  there  taken  out. 
Witness  heard  George  Rapp  say,  that  Schriber  had  brought  8000 
dollars  in  money.  It  was  Schriber  and  Neff's  money  that  enabled 
them  to  start  manufactories  and  merchandise.  At  Harmony,  they 
had  about  7000  acres  of  land,  1000  cleared;  worth  5  dollars  per 
acre ;  cultivated  it  ten  years.  On  the  Wabash  they  owned  30,000 
acres — 2000  acres  cleared ;  lived  there  about  ten  years — worth  5 
dollars  per  acre.  Rapp  told  witness,  at  Economy,  they  had  about 
4000  acres,  not  far  from  2500  acres  cleared.  At  Harmony  there 
was  a  woollen  factory,  two  grist  mills,  oil  mill,  saw  mill,  two  dis- 
tilleries, brewery,  store,  and  tavern;  50,000  dollars  a  year  profit 
arising  from  the  whole,  first  and  second  year  statements  were  made, 
but  as  soon  as  we  began  to  make  money  it  was  quiet.  On  the 
Wabash  we  had  steam  grist  mill,  woollen  and  cotton  factories,  oil 
mill,  two  saw  mills,  two  distilleries,  brewery,  one  store,  tavern, 
grist  mill.  After  paying  all  expenses,  50,000  dollars  a  year  would 
not  be  too  high  an  estimate  of  our  profits. 

At  Economy  we  had  steam  grist  mill,  oil  mill,  saw  mill,  woollen 
and  cotton  factories,  distillery,  brewery,  store,  tavern,  &c.  Profits 
of  all  worth  75,000  dollars  a  year.  It  was  a  community  of  pro- 
perty, a  kind  of  patriarchal  government,  and  apostles,  as  the  arti- 
cles of  agreement  states.  They  intended  to  make  money  when 
they  entered  into  it;  it  was  a  part  of  their  object.  I  believe  there 
were  articles  at  Harmony,  but  every  one  was  not  obliged  to  sign  it. 
Equal  rights,  equal  enjoyments,  and  equal  profits.  Poor  men  were 
to  enjoy  the  same  privilege  as  the  rich,  and  whenever  a  division 
took  place,  of  course  the  wealthy  man  would  get  more  than  the 
one  who  had  no  property.  Rapp  said,  that  for  instance,  if  any  of 
the  people  should  become  dissatisfied  and  wanted  to  withdraw,  they 
should  be  provided  according  to  their  merits,  and  the  property  their 
parents  had  put  in.  Rapp  said  it  should  not  be  incorporated  for 
that  would  take  loo  much  power  from  him.  Rapp  was  not  elected. 
He  assumed  the  power  that  Moses  and  Aaron  had.  If  any  one 
would  not  do  as  he  said,  he  would  say,  "  What  have  you  to  do  about 
it,  I  have  the  power — I  could  crush  you.  All  you  have  to  do  is  to 
obey."  He  got  worse  as  he  got  wealthy.  In  1833,  property 
worth  between  300,000  and  1,000,000  of  dollars.  Witness  entered 
the  society  at  fifteen  or  sixteen  years  of  age,  in  1805,  at  Harmony. 
George  Rapp  was  then  a  preacher.  George  and  Frederick  Rapp 
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superintended  the  temporal  affairs  of  the  society.  When  Peter 
Schriber  entered  he  was  a  man  of  40  years,  and  had  a  wife  and  eight 
or  nine  children.  Jacob  was  17  or  IS  years  old.  Three  of  them  are 
in  the  society  yet;  the  old  man  and  woman  are  dead.  Lewis,  John 
and  a  sister  were  older  than  Jacob.  He  continued  in  the  society 
until  his  death  in  June  1833. 

Jacob  Waggoner,  among  other  things,  testified,  that  the  profits  of 
the  woollen  factory  in  one  year  were  45,000  dollars ;  of  the  cotton 
factory  15,000  or  20,000  dollars.  Profits  of  the  distillery  10  dollars 
per  diem.  Clear  profits  of  the  whole  estate  not  less  than  100,000 
dollars  per  annum. 

Jacob  Bentel  testified,  that  the  profits  of  the  establishment,  (ex- 
clusively of  stocks)  was  from  90,000  to  100,000  dollars,  annually. 

Defendants,  to  sustain  the  issue  on  their  part,  produced  in  evi- 
dence the  articles  of  association,  dated  20th  January  1821,  also 
articles  of  association,  dated  9th  March  1827.  Deed  from  Schriber, 
prout,  dated  the  26th  of  August  1826,  and  recorded  the  13th  of 
June  1833. 

Adam  Shelly  testified,  on  behalf  of  the  plaintiff  respecting  the 
first  articles  of  association  on  the  Wabash.  The  people  were  di- 
rected to  come  in  companies,  one  of  them  read  it  and  the  rest  signed 
it.  Some  said  they  thought  it  was  not*  right;  others  said  father 
Rapp  would  not  do  wrong.  A  member  of  the  society  had  left  them 
a  little  before  and  brought  a  suit;  this  was  the  reason  of  their  signing. 
It  would  make  the  property  more  sure  in  Rapp's  hands.  As  to  the 
articles  signed  at  Economy,  Rapp  made  a  long  speech.  Said  any 
one  who  would  sign  it,  would  have  his  name  written  in  the  Lamb's 
Book  of  Life.  If  they  did  not  their  names  would  be  blotted  out 
and  God  would  ask  him  about  it.  The  members  were  induced  to 
sign  the  articles  in  consequence  of  what  Rapp  said. 

Dr  Smith,  recalled,  stated,  that  after  Jacob  Schriber  left  the  so- 
ciety, it  was  rumoured  that  he  intended  to  bring  a  suit;  that  he 
heard  Mr  Rapp  tell  some  person  to  bring  Mr  Schriber  to  him,  and 
witness  went  into  George  Rapp's  room  and  saw  him,  Frederick 
Rapp,  and  Peter  Schriber.  Saw  him  give  the  old  man  fruit;  and 
heard  him  say  to  him,  "Now  you  may  go  home;  he  cannot  get  at 
any  thing."  This  was  about  Schriber's  deed  for  the  property. 

Witness  further  testified,  that  every  time  there  were  any  papers 
to  be  signed  Rapp  prepared  their  minds  for  it  a  long  time  before. 
He  made  them  believe  their  names  would  be  recorded  in  the  Book 
of  Life,  if  they  would  sign  it.  He  more  than  once  said  it  would 
be  an  unjust  God  that  would  bring  them  to  happiness  without  ask- 
ing him.  The  doctrines  he  preached  had  an  effect  on  Peter  Schri- 
ber. He  once  heard  Peter  Schriber  say,  it  would  be  only  two 
years  and  a  half  till  the  Lord  would  come.  1  told  him  nobody 
knew  it.  He  replied,  Why  yes  !  Did  you  not  hear  Father  Rapp 
saying  so.  He  then  said,  you  have  got  far  astray  if  you  doubt 
Father  Rapp's  words.  He  said,  he  was  sure  lie  would  Jive  to  see 
v. — 2  u 
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the  Lord  in  person.  He  was  skilful  as  a  mechanic,  but  a  very 
weak  minded  man.  For  seven  years  before  his  death,  he  had  not 
capacity  for  business. 

Philip  Bentil  testified,  that  he  never  heard  of  the  deed  while  he 
lived  at  Economy.  When  they  wished  them  to  sign,  George  Rapp 
always  made  a  long  speech  about  it,  that  if  they  would  sign,  their 
names  should  be  written  in  the  Lamb's  Book  of  Life.  If  they  did 
not,  their  names  would  be  stricken  out,  and  they  would  go  to  Hell; 
they  would  get  nothing.  At  the  time  the  articles  were  signed,  he 
coaxed  them  very  much.  When  I  signed,  he  told  me  so  sure  as  I 
signed,  my  name  would  be  in  the  Lamb's  Book  of  Life.  Peter 
Schriber,  as  he  got  old  became  superstitious,  and  Rapp  could  do  any 
thing  with  him. 

The  following  deeds  were  given  in  evidence,  by  the  defendants. 

Deed — Peter  Schriber  to  George  Rapp. 

Know  all  men  by  these  presents,  that  I,  Peter  Schriber,  of  the 
town  of  Economy,  in  New  Sewickly  township,  Beaver  county,  and 
state  of  Pennsylvania,  as  well  for  and  in  consideration  of  the  main- 
tenance which  I  have,  for  several  years  past,  received  from  George 
Rapp  and  his  associates,  known  by  the  name  and  style  of  the  Har- 
mony Society,  as  also,  for  and  in  consideration  of  my  future  support 
and  maintenance,  for  and  during  my  natural  life  and  the  further 
sum  of  five  dollars  to  me  in  hand  paid  by  the  said  society,  the 
receipt  whereof  is  hereby  acknowledged,  have  given,  granted, 
bargained  and  sold,  and  by  these  presents  do  give,  grant,  bargain, 
and  sell  unto  the  said  George  Rapp  and  his  associates,  all  the  pro- 
perty, real,  personal,  and  mixed,  which  I  brought  with  me  when  I 
became  a  member  of  said  society  or  at  any  time  since  may  have  put 
into  their  possession  or  keeping.  To  have  and  to  hold  to  the  said 
George  Rapp  and  associates  and  their  successors  for  ever,  and  fur- 
ther, 1  do  hereby,  for  myself  and  my  heirs,  remise,  release,  and 
quit  claim,  and  for  ever  discharge  the  said  George  Rapp  and  his 
associates,  and  each  and  every  of  them  of  and  from  all  manner  of 
actions,  causes  of  actions,  suits,  debts,  dues  or  sum  of  money,  ac- 
count, reckonings,  damages,  claim  or  demand  whatsoever  which, 
against  the  said  George  Rapp  and  his  associates,  and  each  and  every 
of  them  I  ever  had,  now  have,  or  which  I,  my  heirs,  executors,  or 
administrators  hereafter  shall  or  may  have,  for  or  by  reason  of  any 
matter,  cause  or  thing  whatsoever,  from  the  beginning  of  the  world 
to  the  day  of  the  date  of  these  presents. 

In  witness  whereof,  1  have  hereunto  set  my  hand  and  seal  the 
26th  day  of  August  1826. 

PETER  SCHRIBER,  [L.  s.] 

Signed,  sealed,  and  delivered  in  the  presence  of 

JOHN  STEVENSON, 
PAUL  ANDERSON. 

Beaver  county,  ss. — Before  me,  James  Logan,  a  justice  of  the 
peace  in  and  for  the  said  county,  personally  came  the  within  named 
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Peter  Schriber  and  acknowledged  the  within  indenture  to  be  his 
act  and  deed  and  desired  that  the  same  might  be  recorded  as  such. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  seal,  the 
fifth  day  of  September  A.  D.  1826. 

JAMES  LOGAN,  [L.  s.] 

(Copy  of  the  articles  of  association,  executed  at  Economy.) 

Whereas,  by  the  favour  of  Divine  Providence,  an  association  or 
community,  has  been  formed  by  George  Rapp  and  many  others, 
upon  the  basis  of  Christian  fellowship,  the  principles  of  which  being 
faithfully  derived  from  the  sacred  scriptures,  include  the  govern- 
ment of  the  patriarchal  age,  united  to  the  community  of  property 
adopted  in  the  days  of  the  apostles,  and  wherein  the  single  object 
sought  is  to  approximate,  so  far  as  human  imperfection  may  allow, 
to  the  fulfilment  of  the  will  of  God,  by  the  exercise  of  those  affec- 
tions, and  the  practice  of  those  virtues  which  are  essential  to  the 
happiness  of  man  in  time  and  throughout  eternity. 

And  whereas,  it  is  necessary  to  the  good  order  and  well  being  of 
said  association,  that  the  condition  of  membership  should  be  clearly 
understood,  and  that  the  rights,  privileges,  and  duties  of  every  indi- 
vidual therein,  should  be  so  defined  as  to  prevent  mistake  or  disap- 
pointment on  the  one  hand  and  contention  or  disagreement  on  the 
other. 

Therefore,  be  it  known  to  all  whom  it  may  concern,  that  we,  the 
undersigned,  citizens  of  Beaver  county,  in  the  commonwealth  of 
Pennsylvania,  do  severally  and  distinctly,  each  for  himself,  cove- 
nant, grant,  and  agree  to  and  with  the  said  George  Rapp  and  his 
associates,  as  follows,  to  wit: 

Article  1.  We  the  undersigned,  for  ourselves,  our  heirs,  execu- 
tors, and  administrators,  do  hereby  give,  grant,  and  for  ever  convey, 
to  the  said  George  Rapp  and  his  associates,  and  their  heirs  and  as- 
signs all  our  property,  real,  personal,  and  mixed,  whether  it  be 
lands  and  tenements,  goods  and  chattels,  money  or  debts  due  to  us, 
jointly  or  severally,  in  possession,  or  in  remainder,  or  in  reversion, 
or  in  expectancy,  whatsoever  or  wheresoever,  without  evasion  or 
qualification  or  reserve,  as  a  free  gift  or  donation,  for  the  benefit  and 
use  of  the  said  association,  or  community;  and  we  do  hereby  bind 
ourselves,  our  heirs,  executors,  and  administrators  to  all  such  other 
acts  as  may  be  necessary  to  vest  a  perfect  title  to  the  same,  in  the 
said  association,  and  to  place  the  said  property  at  the  full  disposal  of 
the  superintendants  of  the  said  community  without  delay. 

Article  2.  We  do  further  covenant  and  agree  to  and  with  the  said 
Geo.  Rapp  and  his  associates,  that  we  will  severally  submit  faithfully 
to  the  laws  and  regulations  of  the  said  community,  and  will  at  all 
times  manifest  a  cheerful  and  ready  obedience  towards  those  who 
are  or  may  be  appointed  as  superintendants  thereof,  holding  our- 
selves bound  to  promote  the  interest  and  welfare  of  the  said  com- 
munity, not  only  by  the  labour  of  our  own  hands,  but  also  by  that 
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of  our  children,  our  families  and  all  others,  who  now  are,  or  hereaf- 
ter may  be  under  our  control. 

Article  3.  If,  contrary  to  our  expectations,  it  should  so  happen 
that  we  could  not  render  the  faithful  obedience  aforesaid  and  should 
be  induced  from  that  or  any  other  cause,  to  withdraw  from  the  said 
association,  then  and  in  such  case,  we  do  expressly  covenant  and 
agree  to  and  with  the  said  George  Rapp  and  his  associates,  that  we 
will  never  claim  or  demand  either  for  ourselves,  our  children,  or  for 
any  one  belonging  to  us,  directly  or  indirectly,  any  compensation, 
wages,  or  reward  whatever,  for  our  or  their  labour  or  services,  ren- 
dered to  the  said  community,  or  to  any  member  thereof,  but  what- 
ever we  or  our  families  jointly  or  severally  shall  or  may  do,  all  shall 
be  held  and  considered  as  a  voluntary  service  for  our  brethren. 

Article  4.  In  consideration  of  the  premises,  the  said  George 
Rapp  and  his  associates,  do  by  these  presents  adopt  the  undersigned, 
jointly  and  severally,  as  members  of  the  said  community;  whereby 
each  of  them  obtains  the  privilege  of  being  present  at  every  reli- 
gious meeting  and  of  receiving  not  only  for  themselves  but  also  for 
their  children  and  families,  all  such  instructions  in  church  and  school 
as  may  be  reasonably  required,  both  for  their  temporal  good  and  for 
their  eternal  felicity. 

Article  5.  The  said  George  Rapp  and  his  associates  further  agree 
to  supply  the  undersigned  severally  with  all  the  necessaries  of  life, 
as  clothing,  meat,  drink,  lodging,  &c.  for  themselves  and  their  fami- 
lies, and  this  provision  is  not  only  limited  to  their  days  of  health 
and  strength,  but  when  any  of  them  shall  become  sick,  infirm  or 
otherwise  unfit  for  labour,  the  same  support  and  maintenance  shall 
be  allowed  as  before,  together  with  such  medicine,  care  and  attend- 
ance and  consolation  as  their  situation  may  reasonably  demand;  and 
if  at  any  time  after  they  have  become  members  of  the  association, 
the  father  or  mother  of  a  family  should  die,  or  be  otherwise  sepa- 
rated from  the  community  and  shall  leave  their  family  behind,  such 
family  shall  not  be  left  orphans  or  destitute,  but  shall  partake  of  the 
same  rights  or  maintenance  as  before,  so  long  as  they  remain  in  the 
association,  as  well  in  sickness  as  in  health,  and  to  such  extent  as 
their  circumstances  may  require. 

Article  6.  And  if  it  should  happen  as  above  mentioned,  that  any 
of  the  undersigned  should  violate  his  or  her  agreement,  and  would, 
or  could  not  submit  to  the  laws  and  regulations  of  the  church  or  the 
community,  and  for  that  or  any  other  reason  should  withdraw  from 
the  association,  then  the  said  George  Rapp  and  his  associates  agree 
to  refund  to  him  or  them,  the  value  of  all  such  property  without 
interest,  as  he  or  they  may  have  brought  into  the  community,  in 
compliance  with  the  first  article  of  this  agreement,  the  said  value  to 
be  refunded  in  one.  two  or  three  annual  instalments,  as  the  said 
George  Rapp  and  his  associates  shall  determine.  And  if  the  person 
or  persons  so  withdrawing  themselves  were  poor,  and  brought  no- 
thing into  the  community,  yet  if  they  depart  openly  and  regularly, 


Oct.  1836.]  OF  PENNSYLVANIA.  357 

[Schriber  v.  Rapp.] 

they  shall  receive  a  donation  in  money,  according  to  the  length  of 
their  stay,  and  to  their  conduct,  and  to  such  an  amount  as  their  neces- 
sities may  require,  in  the  judgment  of  the  superintendants  of  the 
association. 

In  witness  whereof  and  in  testimony  that  the  undersigned   have 
become  members  of  the  said  community,  upon  the  conditions  afore- 
said, they  have  hereunto  severally  and  each  for  himself  set  their 
hands  and  seals  on  the  9th  day  of  March,  in  the  year  1827. 
In  presence  of 

John  Hopkins,  & 

Charles  S.  Voltz. 

Translation  from  the  German  article  executed  at  Harmony,  Butler 
county,  February  15,  1805. 

Be  it  hereby  known  to  all  who  need  to  know  it,  that  the  following 
agreement  has  this  day  been  made  and  concluded  between  us,  the 
subscribers  of  the  one  part,  and  George  Rapp  and  his  associates  of 
the  other  part. 

Article  1.  We  the  subscribers,  on  our  part  and  on  the  part  of  our 
heirs  and  descendants,  deliver  up,  renounce  and  remit  all  our  estate 
and  property,  consisting  of  cash,  land  and  chattels,  or  whatever  it 
may  be,  to  George  Rapp  and  his  associates,  in  Harmony,  Butler  coun- 
ty, Pennsylvania,  as  a  free  gift  or  donation,  for  the  benefit  and  use 
of  the  community  there,  and  bind  ourselves  on  our  part,  as  well  as  on 
the  part  of  our  heirs  and  descendants,  to  make  free  renunciation 
thereof,  and  to  leave  the  same  at  the  disposal  of  the  superintendants 
of  the  community  as  if  we  never  had  nor  possessed  it. 

Article  2.  We  do  pledge  ourselves  jointly  and  severally  to  submit 
to  the  laws  and  regulations  of  the  community,  and  to  show  due  and 
ready  obedience  towards  those  who  are  appointed  and  chosen  by  the 
community  as  superintendants,  in  such  a  manner  that  not  only  we 
ourselves  endeavour  by  the  labour  of  our  hands  to  promote  the  good 
and  interest  of  the  community,  but  also  to  hold  our  children  and 
families  to  do  the  same. 

Article  3.  If  contrary  to  our  expectation  the  case  should  happen, 
that  we  jointly  or  severally  could  not  stand  to  it  in  the  community, 
and  would  within  a  few  or  more  years  break  our  promises  and  with- 
draw from  the  community,  for  whatever  cause  it  may  be,  never  to 
demand  any  reward,  either  for  ourselves  or  children  or  those  belong- 
ing to  us,  for  any  of  our  labours  or  services  rendered,  but  whatever 
we  jointly  and  severally  shall  or  may  do,  we  will  have  all  done  as  a 
voluntary  service  for  our  brethren. 

In  consideration  whereof  George  Rapp  and  his  associates  adopt 
the  subscribers  jointly  and  severally  as  members  of  the  community, 
whereby  each  of  them  obtains  the  privilege  to  be  present  at  each 
religious  meeting;  and  not  only  they,  themselves,  but  also  their  chil- 
dren and  families,  shall  and  will  receive  the  same  necessary  instruc- 


358  SUPREME  COURT  [Pittsburgh 

[Schriber  v.  Rapp.] 

tion  in  church  and  school  which  is  needful  and  requisite  for  their 
temporal  good  and  welfare  as  well  as  eternal  felicity. 

Article  2.  George  Rapp  and  his  association  promise  to  supply  the 
subscribers  jointly  and  severally  with  all  the  necessaries  of  life,  as 
lodging,  meat,  drink,  clothing,  &c.,  and  not  only  during  their  health- 
ful days  but  also  when  one  or  more  of  them  become  sick  or  other- 
wise unfit  for  labour,  they  shall  have  and  enjoy  the  same  support  and 
maintenance  as  before;  and  if,  after  a  shorter  long  period,  the  father 
or  mother  of  a  family  should  die,  or  be  otherwise  departed  from  the 
community  and  leave  a  family  behind,  they  shall  not  be  left  widows 
or  orphans,  but  partake  of  the  same  rights  and  maintenance,  as  long 
as  they  live  or  remain  in  the  community,  as  well  in  sick  as  healthful 
days,  the  same  as  before,  or  as  circumstances  or  necessity  may  re- 
quire. 

Article  3.  And  if  the  case  should  happen  as  stated  above,  that  one 
or  more  of  the  subscribers  after  a  short  or  long  period, should  break 
their  promise  and  could  or  would  not  submit  to  the  laws  and  regu- 
lations of  the  church  or  community,  and  for  that  or  any  other  cause 
would  leave  Harmony,  then  George  Rapp  and  his  association  pro- 
mise to  refund  him  or  them,  the  value  of  his  or  their  property 
brought  in,  without  interest,  in  one,  two  or  three  annual  instalments, 
as  the  sum  may  be,  large  or  small;  and  if  one  or  more  of  them  were 
poor  and  brought  nothing  in  the  community,  they  shall,  provided 
they  depart  openly  and  orderly,  receive  a  donation  in  money,  accord- 
ing to  his  or  their  conduct  while  a  member,  or  as  his  or  their  cir- 
cumstances and  necessities  may  require,  which  George  Rapp  and  his 
association  shall  determine  at  his  or  their  departure. 

In  confirmation  whereof  both  parties  have  signed  their  names. 
Done  in  Harmony,  February  15,  1805. 

Translation  from  the  German  article  executed  at  Harmony,  Indiana. 

Be  it  hereby  known,  that  to-day,  (20th  January,  1821,)  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  twenty-one,  the 
present  agreement,  treaty  and  alliance  was  made  and  concluded  be- 
tween us,  the  following  persons,  to  wit:  N.  N.  &c.  of  the  one  part 
and  George  Rapp  and  his  association  of  the  other  part. 

After  the  aforesaid  persons  became  sufficiently  acquainted  with 
the  principles,  rules  and  regulations  of  the  community  of  George 
Rapp  and  his  association,  by  virtue  of  their  religious  principles,  they 
have,  after  long  and  mature  reflection,  out  of  their  own  free  will, 
determined  to  join  the  community  of  said  George  Rapp  and  his  asso- 
ciation in  Harmony,  Passey  county,  state  of  Indiana:  to  that  purpose 
the  aforesaid  persons  bind  themselves  and  promise  solemnly  by  these 
presents,  to  comply  with  the  ordinances,  rules  and  regulations  of  the 
community,  and  render  due  obedience  to  the  superintendants  or- 
dained by  the  community,  and  to  perform  as  much  as  possible  all 
occupations  and  labours  to  which  they  are  ordered,  and  help  to  pro- 
mote the  benefit,  happiness  and  prosperity  of  the  community.  And 
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if  the  case  should  happen  that  the  aforesaid  persons,  jointly  or  singly 
after  a  short  or  a  long  period  of  time,  leave  the  community  for  any 
cause  whatever,  they  hereby  bind  themselves  jointly  and  each  for 
himself  separately,  never  and  in  no  case  to  bring  any  account,  nor 
make  any  claim,  either  against  the  association  or  any  individual 
member  thereof  for  their  labour  and  services  rendered;  also,  never 
to  make  any  demand;  ask  or  claim  any  other  payment,  under  any 
name  and  description  whatsoever,  but  will  do  and  have  done  all 
things  out  of  Christian  love  for  the  good  and  benefit  of  the  commu- 
nity, or  else  take  it  as  a  gift,  if  George  Rapp  and  his  association 
willingly  give  them  something. 

However,  George  Rapp  and  nis  association  in  return  adopt  the 
aforesaid  persons  into  their  community,  whereby  they  obtain  pre- 
rogative to  partake  of  all  meetings  for  divine  services  by  which  they 
receive  in  church  and  school  the  necessary  instructions,  requisite 
and  needful  for  their  temporal  benefit  and  happiness  and  eternal  feli- 
city. George  Rapp  and  his  association  bind  themselves  further,  to 
supply  the  aforesaid  persons  with  all  the  wants  and  necessaries  of 
life,  to  wit:  meat,  drink,  clothing,  &c.,  and  indeed  not  only  during 
their  healthful  days,  but  also  if  all  or  any  of  them  get  sick  or  other- 
wise infirm  and  unable  to  work,  they  shall,  as  long  as  they  remain 
members  of  the  community,  receive  and  enjoy  the  same  support  as 
before,  during  their  better  days,  or  as  their  circumstances  may  re- 
quire. 

In  confirmation  of  these  presents  we  both  parties  have  hereunto 
set  our  hands  and  seals.  Done  in  Harmony  the  day  and  year  above 
stated. 

The  court  below  (Bredin,  President)  was  of  opinion  that  the 
plaintiff  was  not  entitled  to  recover,  and  the  following  parts  of  the 
charge  were  assigned  as  errors. 

"1.  If  there  is  evidence  to  satisfy  you  that  the  defendants  and 
the  intestate  were  joint  partners  and  agreed  to  be  jointly  liable, 
then  the  suit  is  well  brought,  but  if  you  are  not  satisfied  from  the 
evidence  that  they  were  joint  partners  and  jointly  bound  to  be 
liable  to  each  other,  the  suit  is  wrong  brought.  It  should  have  been 
brought  against  the  defendants  separately,  and  therefore  in  this  suit, 
whatever  they  might  do  in  another  suit,  the  plaintiff  would  not  re- 
cover." 

%"2.  If  the  defendants  as  to  the  real  estate  were  tenants  in  com- 
mon with  the  plaintiff,  and  you  have  evidence  that  they  received 
more  than  their  share  of  the  profits  of  the  real  estate,  then  the  de- 
fendants are  bound  to  account." 

"  3.  The  articles  of  association  executed  by  the  plaintiff's  intes- 
tate are  a  complete  bar  to  the  plaintiff's  recovery  in  this  case,  unless 
the  plaintiff's  intestate  has  had  a  fraud  practised  upon  him,  and  been 
induced  to  sign  them  by  fraud  and  imposition:  if  fraudulent  they 
would  not  be  a  bar." 
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"4.  The  deed  and  release  are  also  a  bar  to  the  plaintiff's  re- 
covery unless  the  intestate  was  fraudulently  imposed  on,  and  the 
execution  and  delivery  of  them  were  procured  by  fraud  and  impo- 
sition." 

"  5.  There  is  nothing  in  the  articles  of  association  given  in  evi- 
dence that  renders  the  agreement  unlawful  or  void  ;  nothing  in  them 
inconsistent  with  constitutional  rights,  moral  precepts,  or  public 
policy." 

"  6.  The  law  knows  no  duress  by  advice  and  persuasion.  Was 
there  any  thing  more  than  advice  and  persuasion  used  by  Mr  Rapp 
to  induce  the  members  to  execute  the  articles  of  association?  Or  is 
there  any  evidence  that  Peter  Schriber  was  induced  by  threats  to 
execute  the  articles  of  association?  If  there  is  not,  the  plaintiff  can- 
not recover:  the  article  of  association  bars  him." 

"  7.  The  jurors  can  easily  apply  the  rule  of  law  by  asking  them- 
selves, would  any  thing  that  has  been  proved  by  any  of  the  wit- 
nesses, induce  any  of  you  (them)  to  sign  such  a  contract.  If  you 
answer,  on  your  oaths,  that  you  would  sign  them,  the  contract  is 
void;  if  you  answer  that  you  would  not,  then  the  contract  is  valid." 

Shaler  and   Walts,  for  plaintiff  in  error. 
Biddle  and  Forward,  for  defendants  in  error. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  points  made  at  the  argument  are  reducible 
to  two;  but  one  of  which  is  attended  with  difficulty,  for  it  is  not 
susceptible  of  doubt  that  the  articles  and  release,  if  fairly  obtained, 
are  conclusive  of  the  right.  An  association  for  the  purposes  expressed, 
is  prohibited  neither  by  statute  nor  the  common  law;  and  it  is  clear 
that,  except  for  the  amount  of  its  income,  this  society  would  be  en- 
titled to  a  charter  by  our  statutes  for  self-incorporation.  It  may  be 
true  that  the  business  and  pursuits  of  the  present  day,  are  incompa- 
tible with  the  customs  of  the  primitive  Christians;  but  that  is  a  mat- 
ter for  the  consideration  of  those  who  propose  to  live  in  conformity 
to  them.  Our  laws  presume  not  to  meddle  with  spiritualities;  and 
religious  societies  are  regarded  by  them  but  with  an  eye  to  their 
temporal  consequences.  It  has  not  been  pretended  that  this  society 
is  detrimental  to  the  public  or  its  neighbours.  It  is  an  ecclesiastical 
community,  performing,  with  alacrity,  its  duties  to  the  laws,  render- 
ing unto  Caesar  the  things  that  are  Caesar's — and  fashioning  its  mu- 
nicipal rules  of  property  and  government  after  the  models  of  those 
Christian  societies  that  existed  in  the  days  of  the  apostles.  Its  most 
peculiar  features  are  submission  to  the  will  of  its  founder,  and  equal 
participation  of  property  brought  into  the  common  stock  by  indi- 
viduals or  produced  by  the  labour  of  the  whole.  That  it  is  not  a 
partnership,  results  from  the  fact  that  the  profits  are  not  shared  in 
severally.  At  the  period  of  initiation,  the  neophyte  surrenders  his 
worldly  wealth  to  the  society,  reserving  to  himself  but  the  contin- 
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gent  right  of  resumption  in  the  event  of  his  secession,  to  which 
none  but  those  who  were  creditors  at  the  time  could  object,  for  all 
else  would  deal  with  him  on  the  basis  of  a  transfer  already  made. 
In  the  present  instance,  it  is  not  alleged  that  there  were  creditors; 
without  which,  as  was  determined  in  Buehler  v.  Gloninger,  2  Watts 
226,  the  administrator  could  not  interfere.  It  is  supposed,  however, 
that  as  the  intestate  had  power,  by  the  articles,  to  secede  from  the 
society  and  take  out  of  it  whatever  he  had  brought  into  it,  the  suc- 
cessor to  his  personal  rights  may  exercise  it  as  his  representative. 
Such,  however,  are  not  the  terms  of  the  articles;  nor  would  a  post- 
humous exercise  of  the  power,  consist  with  the  disposition  he 
thought  fit  to  make  by  dying  in  fellowship.  An  exercise  of  it  by 
the  administrator  of  one  dead  without  kindred,  would  wrest  the  pro- 
perty from  the  society  only  to  give  it  to  the  estate  by  escheat.  The 
right  of  secession,  therefore,  is  intransmissible;  and  were  it  not,  the 
intestate's  release  would  be  a  bar.  The  question  susceptible  of  ar- 
gument, then,  is  whether  there  were  such  evidence  of  fraud  at  the 
execution  of  the  papers,  as  might  be  left  to  the  jury. 

The  matters  adduced  in  proof  of  it,  are  the  emphatic  representa- 
tions of  Mr  Rapp  during  the  transaction.  One  of  the  witnesses 
testified  that,  "as  to  the  articles  signed  at  Economy,  Rapp  made  a 
long  speech;  said  every  one  who  would  sign,  would  have  his  name 
written  in  the  Lamb's  book  of  life;  that  if  they  did  not,  their  names 
would  be  blotted  out,  and  God  would  ask  him  about  it;  and  that  the 
members  were  induced  to  sign  by  what  Rapp  said."  Another  tes- 
tified that  when  papers  were  to  be  signed,  "  Rapp  prepared  their 
minds  for  it  a  long  time  before;  that  he  made  them  believe  their 
names  would  be  recorded  in  the  book  of  life  if  they  would  sign; 
that  he  more  than  once  said,  it  would  be  an  unjust  God  that  would 
bring  them  to  happiness  without  asking  him;  and  that  the  doctrine 
he  preached  had  an  effect  on  Peter  Schreiber,"  whom  the  witness 
described  as  a  weak  old  man,  who  believed  on  the  assurance  of  Mr 
Rapp,  that  he  would  see  the  Lord  in  person  within  two  years  and  a 
half  from  the  time  at  which  he  spoke.  A  third  said:  "  When  they 
wished  them  to  sign,  George  Rapp  always  made  a  long  speech 
about  it;  said  that  if  they  would  sign,  their  names  should  be  writ- 
ten in  the  Lamb's  book  of  life;  that  if  they  did  not,  their  names 
would  be  struck  out,  and  they  would  go  to  hell.  When  I  signed, 
he  told  me  so  sure  as  I  signed,  my  name  would  be  in  the  Lamb's  book 
of  life."  From  this,  there  is  little  doubt  that  he  put  in  action  all 
the  springs  of  his  influence,  sustained  by  all  his  spiritual  artillery; 
and  the  question  is,  whether  that  alone,  startling  as  it  may  seem,  is 
so  indicative  of  imposition  that  it  may  be  left  to  a  jury  as  evidence 
of  it. 

Lord  Hardwick's  admirable  analysis  of  fraud,  in  Chesterfield  v. 
Janson,  2  Ves.  155,  reduces  it  to  four  species;   such  as  is  constituted 
of  direct  imposition;  such  as  may  be  presumed,  contrary  to  the  ge- 
neral rule,  from  the  relation  of  the  parties;  such  as  may  be  collected 
v. — 2  v 
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from  the  intrinsic  value  of  the  bargain;  and  such  as  arises  from  the 
contract  being  an  imposition  on  third  persons.  The  fraud  imputed 
here,  belongs  to  the  first;  for  the  bargain  is  not  such  as  a  rational 
and  undeluded  man  might  not  make,  or  one  whose  consequences 
may  affect  those  who  are  not  parties  to  it;  nor  is  it  open  to  objec- 
tion by  reason  of  the  circumstances  and  position  of  those  who  are. 
The  relation  of  pastor  and  people,  unlike  that  of  cestuy  qne  trust 
and  trustee,  guardian  and  ward,  and  attorney  and  client,  is  not  one 
which  a  chancellor  views  with  distrust;  not,  perhaps,  because  the 
laity  are  sufficiently  protected  in  England  by  the  statutes  to  sup- 
press superstitious  uses;  for  these  operate  not  on  gifts  to  the  esta- 
blished church;  but  because  the  relation  is  essentially  a  parental 
one.  Are,  then,  the  representations  of  Mr  Rapp  to  be  pronounced 
false  and  evincive  of  fraud?  To  say  nothing  of  our  judicial  incom- 
petence to  pass  upon  the  truth,  he  cannot  have  been  guilty  of  impo- 
sition if  he  actually  believed  what  he  uttered;  for  the  suggestion  of 
falsehood,  or  suppression  of  truth,  which  constitutes  this  species  of 
fraud,  is  wilful.  He  who  conscientiously  declares  an  indifferent  or 
absurd  theory  to  be  essential  to  .salvation,  may  be  a  fanatic,  but  he  is 
not  a  cheat.  What  more,  according  to  the  general  perception  of  di- 
vine truth,  did  Mr  Rapp?  It  will  not  be  pretended  that  there  was 
direct  evidence  of  his  insincerity.  Nor  was  it  attempted  to  be 
shown  that  he  is  of  superior  intelligence  or  education,  or  less  likely 
to  harbour  an  extravagant  opinion  than  the  rest;  or  that  those  who 
are  supposed  to  be  his  dupes,  were  under  bodily  or  mental  infirmity, 
or  apprehensive  of  death,  to  give  him  an  advantage  over  them;  or 
that  the  dogma  predicated  by  him,  was  more  than  an  ordinary  and 
a  standard  doctrine  of  his  church.  The  mind  of  the  intestate  had 
become  enfeebled  by  age;  but  he  had  been  an  orthodox  member  for 
more  than  twenty  years,  and  had,  within  thaf;  time,  not  only  assented 
to,  if  not  subscribed,  previous  articles  containing  the  same  provi- 
sion, but  had  delivered  his  money  to  the  society  as  a  free  and  abso- 
lute gift  while  his  intellects  were  in  their  prime.  Were  it  necessary, 
therefore,  to  insist  that  the  defendant's  title  is  independent  of  the 
articles,  it  might  be  done  with  entire  success.  Unless,  then,  Mr 
Rapp  were  an  impostor  from  the  beginning,  a  conclusion  not  to  be 
gratuitously  drawn  in  contradiction  of  the  legal  presumption  of  in- 
nocence, it  is  impossible  to  fix  on  him  a  fraudulent  design  by  ex- 
trinsic evidence.  What,  then,  is  the  intrinsic  evidence?  No  one 
who  has  witnessed  the  workings  of  fanaticism  in  the  strongest  and 
most  cultivated  minds,  will  presume  to  set  bounds  to  it;  or  say  that 
the  absurdity  of  a  dogma  is  evidence  of  the  insincerity  of  him  who 
professes  to  believe  it.  To  decide  a  cause  by  a  criterion  so  uncer- 
tain, would  be  to  refer  it  to  the  sectarism  of  the  jury.  It  will  not 
be  said  that  the  grant  of  a  Roman  Catholic  to  purchase  post  mortem 
masses,  would  necessarily  be  fraudulent  in  Pennsylvania,  though 
their  sufficiency  to  deliver  from  purgatory,  had  been  preached  to 
him  in  arliculo  mortis;  yet  it  would  be  easy  to  predict  the  event, 
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if  the  truth  of  the  doctrine  were  left,  as  a  material  question,  to  a 
jury  of  protestants,  few  of  whom  would  think  it  less  visionary  than 
the  dogma  of  Mr  Rapp.  Fortunately  the  law  presumes  not  to  settle 
differences  of  creeds  and  confessions;  or  to  say  that  any  point  of 
doctrine  is  too  absurd  to  be  believed.  Now  that  this  power  to  enrol 
and  blot  out,  is  impliedly  asserted  in  the  act  of  constitution  signed 
at  Economy,  is  apparent  in  the  preamble  which  runs  thus:  "  Where- 
as, by  the  favour  of  Divine  Providence,  an  association  or  commu- 
nity has  been  formed  by  George  Rapp  and  many  others,  upon  the 
basis  of  Christian  fellowship,  the  principles  of  which,  being  faith- 
fully derived  from  the  sacred  scripture,  include  the  government  of 
the  patriarchal  age,  united  to  the  community  of  property  in  the 
days  of  the  apostles;  and  whereas,  the  single  object  sought,  is  to 
approximate,  so  far  as  human  imperfection  may  allow,  to  the  fulfil- 
ment of  the  will  of  God  by  the  exercise  of  those  affections  which 
are  essential  to  the  happiness  of  man  in  time  and  in  eternity."  Now 
what  was  the  community  of  property  thus  referred  to  as  having  pre- 
vailed in  the  days  of  the  apostles,  and  as  being  the  same  that  was 
intended  to  be  revived  under  its  scriptural  sanction?  It  is  thus  de- 
scribed in  the  fourth  chapter  of  the  Acts.  "And  the  multitude  of 
them  that  believed,  were  of  one  heart  and  one  soul:  neither  said 
any  one  of  them  that  ought  of  the  things  which  he  possessed  was 
his  own:  but  they  had  all  things  in  common.  Neither  was  there 
any  among  them  that  lacked;  for,  as  many  as  were  possessed  of 
lands  or  houses,  sold  them  and  brought  the  prices  of  the  things  that 
were  sold,  and  laid  them  down  at  the  apostles'  feet:  and  distribution 
was  made  to  every  man  according  to  his  need."  That  these  con- 
tributions were  not  merely  voluntary,  the  awful  punishment  inflict- 
ed on  Ananias  and  Sapphira  for  concealing  a  part  of  the  price  of 
their  property,  as  related  in  the  succeeding  chapter,  abundantly 
proves;  for  though  it  was  demanded  by  Peter  in  reprehending  their 
deceit:  "  While  it  remained,  was  it  not  thine  own?  and  after  it  was 
sold  was  it  not  in  thine  own  power?"  yet  it  is  not  to  be  credited 
that  they  would  have  been  permitted  to  exercise  their  right  of  sepa- 
rate ownership  and  remain  in  Christian  fellowship.  Ananias  was 
emphatically  told  that  he  had  "  lied  not  unto  man  but  unto  God;"  a 
distinction  evincive  of  the  origin  of  the  duty,  and  the  nature  of 
the  being  who  had  set  him  to  perform  it;  and  showing  that  the  law 
for  whose  violation  he  was  to  be  struck  dead,  was  not  human,  but 
divine.  Such,  under  Providence,  was  the  office  and  power  of  an 
apostle;  and  it  is  certain  that  Mr  Rapp,  though  not  actually  an  apos- 
tle, had  reserved  to  himself  the  authority  of  one.  It  was  testified 
that  he  held  his  office  not  by  the  voices  of  his  people,  but  by  dele- 
gation paramount — "as  Moses  and  Aaron  had  held  theirs" — and  it 
is  matter  of  history  that  he  assumed  it  as  the  spiritual  and  temporal 
head,  when  he  founded  the  society  in  Germany.  Without,  then,  ar- 
rogating to  himself  the  power  to  loose  and  to  bind  on  earth  and  in 
heaven,  he  might  conscientiously  think  conformity  to  the  lives  of 
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the  primitive  Christians  to  be  essential  to  salvation,  and  impress  it 
on  them  in  the  most  striking  terms.  A  vast  majority  of  Christians, 
undoubtedly,  think  that  the  community  of  property  ordained  by 
the  apostles,  was  of  special  and  temporary  appointment;  but  that 
opinion  is,  by  no  means,  universal.  The  Moravians,  the  Shakers, 
and  perhaps  some  others,  hold  a  contrary  one;  and  in  Mr  Rapp's 
community,  conformity  to  this  regulation  is  the  predominant  article 
of  the  creed.  Then,  to  say,  without  express  or  circumstantial 
proof,  that  he  did  not  believe  in  the  indispensableness  of  it,  would 
be  to  pronounce  him,  not  only  a  hypocrite,  but  a  hypocrite  without 
a  motive.  Though  the  legal  title  is  vested  in  him  as  a  joint  trustee, 
he  has  but  an  equal  interest  in  the  beneficial  ownership.  The  basis 
of  the  association,  it  was  testified,  is  "  equal  rights,  equal  enjoyments, 
and  equal  profits;"  and  such,  too,  are  the  provisions  of  the  articles. 
The  poor  enjoy  the  privileges  of  those  who  were  rich;  and,  should 
a  division  take  place,  would  share  in  proportion  to  their  original 
contributions.  On  this  plan,  it  is  impossible  for  Mr  Rapp  to  enjoy 
more  than  another;  or  to  increase  his  wealth  by  taking  out  of  the 
stock  more  than  he  put  into  it.  The  sum  of  the  matter  is,  that  a 
member  of  a  religious  society  may  not  avoid  a  contract  with  it  on 
the  basis  of  its  peculiar  faith,  by  setting  up'  the  supposed  extrava- 
gance of  its  doctrines  as  proof  that  he  was  entrapped.  The  proper 
limitation  to  this  would  seem  to  be,  that  such  a  contract,  with  a  so- 
ciety whose  principles  would  shock  the  moral  or  religious  sense  of 
the  community,  which  is  a  legitimate  subject  of  legal  protection, 
would  be  void  for  illegality.  But  such  is  not  the  society  of  George 
Rapp;  and  beside,  that  ground  of  defence  has  not  been  taken.  Nor 
is  it  necessary  to  the  protection  of  the  ignorant  that  the  law  should 
presume  the  existence  of  clerical  hypocrisy  without  proof  of  it. 
The  course  of  an  impostor  is  always  sufficiently  marked  with  contra- 
diction to  afford  proof  of  artifice.  Here,  however,  there  was  not 
only  no  extrinsic  proof  of  imposition,  but  much  that  bore  the  other 
way;  yet,  without  evidence  to  raise  it,  the  question  of  fraud  was 
left  to  the  jury,  and  consequently,  not  injuriously  to  him  who  com- 
plains of  the  manner  of  it.  The  manner  is  immaterial,  as  he  was 
not  entitled  to  the  benefit  of  the  inquiry  at  all;  and,  independent  of 
the  objections  to  the  form  of  the  action,  which  it  is  unnecessary  to 
decide,  he  was  not  entitled  to  a  verdict. 
Judgment  affirmed. 
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Rowland  against  Harbaugh. 

The  personal  representatives  of  a  deceased  executor  or  administrator  must  be  made 
parties  to  a  scire  facias  upon  the  transcript  of  a  balance  due  upon  the  settlement  of  the 
account  of  such  executor  or  administrator.  If  it  be  issued  against  the  heirs  and  terre- 
tenants  alone,  the  plaintiff  cannot  recover. 

A  transcript  of  a  balance  due  by  an  executor  or  administrator  upon  the  settlement  of 
his  account,  must  be  filed  in  the  lifetime  of  the  accountant;  if  filed  after  his  death,  a 
scire  facias  cannot  be  maintained  upon  it. 

ERROR  to  the  common  pleas  of  Fayette  county. 

Jonathan  Rowland,  executor  of  Jacob  Harbaugh,  settled  his  ad- 
ministration account  of  the  estate  of  his  testator  in  1820,  by  which 
it  appeared  there  was  a  balance  in  the  hands  of  the  accountant. 
Jonathan  Rowland  died  in  1S31 ;  and  a  transcript  of  the  said  balance 
was  filed,  in  pursuance  of  the  act  of  the  1st  of  April  1823,  in  the 
prothonotary's  office  in  1833  ;  upon  which  the  writ  of  scire  facias 
in  this  case  issued,  at  the  suit  of  William  Harbaugh,  one  of  the  chil- 
dren and  heirs  at  law  of  Jacob  Harbaugh,  deceased,  against  Thomas 
Rowland,  Charles  Griffith  and  wife,  children  and  heirs  at  law  of 
Jonathan  Rowland,  and  the  terre-tenants  of  the  land  of  which  their 
father  died  seised. 

The  only  question  in  the  cause  was  whether  this  writ  of  scire 
facias  against  heirs,  upon  a  transcript  entered  after  the  death  of  the 
accountant,  could  be  maintained. 

The  court  below  sustained  the  proceedings,  which  was  the  error 
assigned. 

Deford  and  Ewing,  for  plaintiff  in  error. 
Dawson,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  question  raised  in  this  case  is  settled  in  Brown 
v.  Webb,  1  Watts  411.  For,  admitting  that  a  scire  facias  might 
have  been  sued  out  upon  the  transcript  of  the  amount  appearing  to 
be  due  and  in  the  hands  of  Jonathan  Rowland,  as  the  executor  of 
Jacob  Harbaugh,  deceased,  which  I  think  could  not  well  be,  as  the 
transcript  was  not  filed  in  the  prothonotary's  office  until  after  the 
death  of  Jonathan  Rowland,  it  could  not  be  maintained  against  his 
heirs  without  making  either  his  executors  or  administrators  likewise 
a  party  to  it;  and  if  it  be,  as  is  alleged,  that  there  were  none,  then  it 
was  clearly  the  business  of  the  plaintiff,  before  suing  out  the  writ,  to 
have  seen  to  it,  and  to  have  had  letters  of  administration  granted  or 
taken  out  first.  If  the  next  of  kin,  who  were  in  the  first  place  en- 
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titled  to  have  letters  granted  to  them,  either  refused  or  neglected  to 
take  them,  the  creditors  of  J  Rowland  then  became  entitled  to  them, 
and  the  register  ought,  if  he  had  been  applied  to  for  that  purpose,  to 
have  granted  them  to  one  or  more  discreet  members  of  the  creditors, 
or  to  some  other  person  whom  he  should  have  found  best  qualified  to 
perform  the  duties  and  most  willing  to  accept  of  the  office.  4  Burns 
EC.  L.  230;  2  Bl  Com.  505;  Sulk.  38;  Toll.  Ex.  104;  Gord.  on 
Dec.  107. 

But  it  is  admitted  that  J.  Rowland  died  as  early  as  1831,  and  that 
the  transcript  of  the  amount  appearing  on  the  settlement  of  his  ac- 
count, to  be  due  from  him  and  in  his  hands  as  executor  of  Jacob 
Harbaugh,  was  not  filed  in  the  prothonotary's  office  until  the  latter 
end  of  the  year  1833  ;  therefore,  it  appears  to  me,  that  according  to 
the  provisions  of  the  second  section  of  the  act  of  the  1st  of  April 
1823,  under  which  this  proceeding  by  scire  facias  was  had,  the 
writ  could  not  have  been  sustained,  even  had  there  been  executors 
or  administrators,  and  they  been  made  parties  to  it.  The  words 
of  this  section  are:  "  that  it  shall  and  may  be  lawful  for  the  pro- 
thonotaries  of  the  courts  of  common  pleas  of  the  respective  counties 
of  this  commonwealth,  to  file  and  docket,  for  the  fee  of  fifty  cents, 
certified  transcripts  or  extracts  of  the  amount  appearing  to  be  due 
and  in  the  hands  of  any  executor,  administrator  or  guardian,  on  the 
settlement  of  his,  her  or  their  account,  in  any  orphans'  court  of  this 
commonwealth  ;  which  transcripts  or  extracts  shall  be  a  lien  on  the 
real  estate  of  such  executor,  administrator  or  guardian  from  the  time 
of  such  entry  until  payment,  distribution  or  satisfaction;  and  actions 
of  debt  or  scire  facias  may  be  instituted  thereon  by  any  person  or 
persons  interested  for  the  recovery  of  the  whole  or  any  part  thereof." 
Now,  although  by  the  terms  of  this  section  it  is  not  expressly  re- 
quired that  the  transcript  shall  be  filed  in  the  lifetime  of  the  account- 
ant, in  order  to  authorise  the  writ  of  scire  facias  to  be  sued  out,  yet 
it  is  evident  that,  unless  a  lien  has  been  created  thereby  upon  his 
real  estate,  a  scire  facias  is  not  warranted.  The  very  nature  of  this 
writ  in  such  case  indicates  clearly  enough  the  object  of  it;  which  is 
to  warn  the  party  to  show  cause,  if  any  he  has  or  knows,  why  the 
lands  bound  by  the  transcript  should  not  be  taken  in  execution  to 
satisfy  the  sum  of  money  appearing  to  be  due  thereby.  But  if  the 
transcript  be  filed  under  circumstances  which  preclude  the  creation 
of  a  lien  upon  the  real  estate  of  the  debtor  by  doing  so,  it  would 
seem  to  follow,  that  the  object  of  suing  out  the  scire  facias  cannot 
be  obtained  ;  or,  in  other  words,  that  there  can  be  no  award  of  exe- 
cution upon  it.  By  the  death  of  J.  Rowland,  all  his  debts,  which 
were  not  so  before,  became  a  lien  upon  his  real  estate,  and  payable 
according  to  the  then  existing  law  (fourteenth  section  of  the  act  of 
the  19th  of  April  1794)  in  the  following  order:  1.  Physic,  funeral 
expenses  and  servant's  wages.  2.  Rents,  not  exceeding  one  year. 
3.  Judgments.  4.  Recognizances.  5.  Bonds  and  specialties.  6. 
All  other  debts  without  regard  to  their  quality,  (simple  contract 
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debts)  excepted.  7.  Debts  due  to  the  commonwealth  ;  which  were  to 
be  last  paid.  The  debt  in  question  was  but  a  simple  contract  debt 
at  the  death  of  J.  Rowland,  and  fell  within  the  sixth  class  of  his 
debts,  and  as  such  became  then  a  lien  upon  his  real  estate.  Graff  v. 
Smith's  Administrators,  1  Dull.  481;  Morris  v.  Smith,  1  Yeates 
238;  S.  C.  4  Dall  119;  Gord.  Laws  of  Deced.  280.  Having  thus 
become  a  lien  upon  all  his  real  estate,  it  is  clear  that  the  filing  of  the 
transcript  afterwards  could  create  no  lien;  nor  give  it  any  preference 
over  debts  of  a  prior  grade  against  the  real  estate ;  because  the  grade  of 
the  debt  at  the  time  of  the  death  of  the  debtor  determined  the  order 
in  which  it  was  to  be  paid,  as  well  out  of  his  real  as  his  personal  es- 
tate ;  and  no  subsequent  act  of  the  creditor  could  change  it.  Woot- 
ering  v.  Steward,  2  Yeates  483;  Prevost  v.  Nichols,  4  Yeates  479; 
Scott  v.  Ramsey,  1  Binn.  221  ;  Toll.  Ex.  265,  266,  267;  Gord. 
Laws  of  Deced.  164.  So,  that  without  making  the  act  of  1823  re- 
peal the  order  established  by  the  intestate  act  of  1794,  for  paying  the 
debts  of  deceased  debtors,  the  debt  in  question  could  gain  no  prefe- 
rence whatever  by  filing  the  transcript.  There  is,  however,  nothing 
in  the  act  of  1823  that  can  justify  giving  to  it  such  repealing  effect. 
If  the  transcript  here  had  been  filed  in  the  lifetime  of  the  debtor  or 
accountant,  it  would  have  created  a  lien  for  the  amount  of  money 
appearing  to  be  due  thereon  upon  his  real  estate;  which  would  have 
given  it  a  preference  at  his  death,  so  far  as  it  remained  unpaid,  against 
such  real  estate,  to  all  other  debtors,  no  matter  what  their  grade  might 
have  been,  that  had  not  become  liens  thereon  anterior  to  it.  The 
plaintiff  then,  in  case  he  had  not  proceeded  by  scire  facias  against 
the  accountant  in  his  lifetime,  might  have  done  so  against  his  ad- 
ministrators after  his  death,  claiming  to  have  execution  against  the 
lands  of  the  deceased,  which  had  become  bound  for  the  payment  of 
his  debt  by  the  filing  of  the  transcript  in  his  lifetime.  The  scire 
facias  in  such  case  is  evidently  a  limited  proceeding,  and  confined 
to  the  lands  or  real  estate  alone  bound  by  the  filing  of  the  trans- 
cript; so  that  no  other  can  be  taken  in  execution  by  virtue  of  the 
judgment  which  may  be  had  therein.  It  is,  therefore,  as  it  were,  a 
proceeding  in  rem  merely.  But  seeing  that  no  lien  was  created 
here  by  the  filing  of  the  transcript,  the  only  ground,  therefore,  upon 
which  a  scire  facias  could  be  sustained  in  such  case  is  wanting,  and 
the  judgment  must  be  reversed  as  well  upon  this  ground  as  for  not 
having  made  the  personal  representatives  of  J.  Rowland  a  party  to 
the  writ. 

Judgment  reversed. 
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Whitehead  against  Carr. 

If  an  action  be  brought  upon  a  parol  contract  for  the  sale  of  land  by  two,  and  the 
proof  be  that  the  contract  was  made  but  with  one,  the  plaintiffs  cannot  recover. 

A  vendor  of  land  is  not  bound  to  give  a  deed  with  a  covenant  of  general  warranty, 
unless  he  agreed  to  do  so. 

Quere.  Will  an  action  lie  upon  a  parol  contract  for  the  sale  of  land,  no  part  of 
which  has  been  excuted? 

When  it  is  understood  by  the  parties  to  a  parol  agreement  that  the  latter  is  to  be 
reduced  to  writing ;  and  subsequently  no  act  is  done,  money  paid  or  expense  incurred, 
but  on  attempting  to  reduce  the  agreement  to  writing,  a  difference  arises  as  to  its 
terms,  semble  that  an  action  will  not  lie  for  breach  of  such  agreement. 

ERROR  to  the  district  court  of  JUhghany  county. 

This  action  was  brought  by  William  Whitehead  and  Christian 
Johnson  against  Samuel  W.  Carr,  and  the  cause  of  action  was  as- 
sumpsit,  upon  a  parol  contract  for  the  sale  and  purchase  of  a  lot  of 
ground. 

The  proof  was  that  Johnson  called  upon  Carr  to  purchase  a  lot  of 
ground  from  him  and  they  agreed  positively  for  the  price  of  1300 
dollars,  and  the  taxes  of  that  year  to  be  paid  by  Johnson  as  soon  as 
the  deed  was  made.  Carr  said  he  could  give  a  good  title.  Johnson 
said  that  he  was  going  down  the  river  the  next  day  and  he  would 
get  Whitehead  to  attend  to  it.  When  Johnson  returned  home,  he 
called  upon  Carr  to  execute  the  contract,  and  he  refused;  Johnson 
then  procured  a  deed  containing  a  clause  of  general  warranty  from 
Carr  to  himself  and  Whitehead  to  be  written,  and  took  it  to  Carr 
and  tendered  him  the  purchase-money,  and  demanded  the  execution 
of  the  contract,  which  was  refused. 

Upon  the  trial,  the  plaintiffs  offered  several  matters  of  evidence, 
tending  to  show,  that  they  were  damnified  by  the  refusal  of  Carr  to 
perform  his  contract;  for  instance,  that  the  lot  had  risen  in  price: 
that  they  had  been  obliged  to  purchase  another  lot,  under  disadvan- 
tageous circumstances;  that  they  had  been  delayed  in  the  prosecu- 
tion of  their  business;  and  that  they  had  been  subjected  to  expense 
in  the  examination  of  the  title. 

The  court  overruled  all  the  evidence  thus  offered,  and  (Grier, 
President)  instructed  the  jury,  that  the  action  had  not  been  rightly 
brought  in  the  name  of  the  two  plaintiffs,  and  that  it  could  not  have 
been  maintained  if  it  had,  without  proof  of  a  part  execution  of  the 
contract. 

Craft,  for  plaintiff  in  error,  cited  Bell  v.  Andrews,  4  DalL  152; 
Ewing  v.  Tees,  1  Binn.  450;  Marshall  v.  Campbell,  1  Yeates  36. 

Williams,  for  defendants  in  error,  contended  that  the  contract 
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could  not  be  considered  valid  for  any  purpose,  because  it  was  void 
in  consequence  of  the  statutes  of  frauds  and  perjuries. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — It  was  said  during  the  argument,  that  this  suit  was 
brought  for  the  purpose  of  obtaining  an  opinion  of  this  court,  on 
the  point,  whether  and  in  what  cases  an  action  lay  for  not  comply- 
ing with  a  parol  contract  to  sell  and  convey  lands. 

If  the  question  werenew,and  there  were  no  decisionson  the  subject, 
and  it  were  necessary  to  decide  it  in  this  case,  it  would  deserve  and 
obtain  very  serious  consideration.  There  are  decisions  and  dicta 
on  the  subject,  in  the  English  and  in  our  own  courts.  In  4  Dall. 
152,  we  find  an  action  of  this  kind  at  nisi  prius,  and  the  court  ad- 
mitted evidence  of  the  parol  agreement,  saying,  "  certainly  an  action 
will  lie  to  recover  damages  for  the  non-performance  of  such  an 
agreement,"  but  in  that  case  there  was  more  than  a  bare  agreement, 
for  the  whole  purchase-money  had  been  paid  and  accepted  by  the 
seller  of  the  land,  who  afterwards  refused  to  convey  or  deliver  pos- 
session. In  1  Binn.  450,  Tees  v.  Evving,  it  is  again  decided  that 
such  an  action  will  lie,  and  the  court  said,  the  jury  will  give  such 
damages  as,  under  the  circumstances  of  each  case,  appear  reasonable, 
and  these  damages  will  often  be  very  small.  Still  it  is  a  grave 
question,  in  what  case  and  under  what  circumstances  an  action  will 
lie.  To  the  present  suit  there  are  two  fatal  objections.  First,  the 
agreement  was  made  between  Carr  and  Johnson,  and  no  evidence 
that  the  name  of  Whitehead  was  mentioned.  Johnson  went  from 
home,  and  Whitehead  had  a  conveyance  from  Carr  to  Johnson  and 
Whitehead,  prepared,  and  tendered  it  and  the  money  to  Carr,  who 
refused  to  execute  it.  Now  there  was  no  agreement  to  convey  to 
those  two,  and  if  Carr  had  executed  the  deed,  he  might  have  been 
as  liable  to  an  action  from  Johnson  as  he  now  is.  Carr  never  was 
asked  to  complete  the  parol  contract,  but  to  make  in  writing  a  con- 
tract different  from  the  alleged  parol  one.  Whitehead  cannot  alone 
or  with  Johnson,  support  a  suit  for  non  compliance  with  a  contract 
which  was  never  made. 

There  is  another  objection  to  the  recovery  in  this  suit,  even  if 
brought  by  Johnson  alone.  The  proof,  to  take  it  in  the  strongest 
terms  proved,  is  that  Carr  said  h'is  title  was  as  good  as  any;  another 
witness  says  he  refused  to  show  his  title,  but  told  Johnson  he  might 
go  to  the  recorder's  office  and  see  them  ;  no  witness  says  that  Carr 
engaged  to  execute  a  deed  with  clauses  of  general  warranty.  Now 
there  is  a  difference  between  saying  "  my  title  is  perfectly  good,  go 
to  the  recorder's  office  and  examine  it,  or  let  your  counsel  examine 
it,"  and  saying,  "my  title  is  good,  and  I  will  give  a  deed  with  a 
clause  of  general  warranty."  The  first  expression  puts  the  buyer 
in  possession  of  means  of  information  and  leaves  him  to  exercise 
his  own  judgment,  or  take  advice  of  counsel,  and  the  consequence 
V. — 2  w 
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is  at  the  buyer's  risk.  The  agreement  to  give  a  warranty,  to  a 
certain  extent  supersedes  the  necessity  of  an  examination  of  title, 
and  throws  the  responsibility  on  the  vendor. 

For  these  reasons  this  suit  cannot  be  supported.  1  will  add,  that 
where  by  the  parol  agreement  as  proved,  it  was  the  understanding 
of  the  parties  that  it  was  to  be  reduced  to  writing  at  a  future  time; 
where  no  act  is  done,  no  money  paid,  and  no  expense  incurred, 
and  where,  on  attempting  to  reduce  the  agreement  to  writing,  there 
arises  a  difference  as  to  the  terms  or  as  to  matters  not  mentioned  at 
the  parol  agreement,  there  is  no  authority  for  saying  an  action  will 
lie  for  non  compliance  with  such  parol  agreement,  the  terms  and 
effect  of  which,  are  really  understood  differently  by  the  parties. 
The  bills  of  exceptions  were  abandoned  by  the  plaintiff  in  error. 

Judgment  affirmed. 


Byerly  against  Vaiikirk. 

Rules  of  court  regulating  the  service  of  notices  relate  to  causes  pending,  and  not  to 
notices  made  necessary  by  statute  preparatory  to  a  cause. 

In  an  action  against  a  justice  of  the  peace  for  marrying  a  minor,  the  plaintiff  him- 
self may  give  the  requisite  preparatory  notice;  and,  in  such  case,  the  indorsement  of 
the  name  and  residence  of  his  attorney  is  unnecessary.  And  if  he  do  employ  an  at- 
torney, the  act  does  not  require  that  he  shall  reside  in  the  county  where  the  justice 
lives. 

ERROR  to  the  common  pleas  of  Westmoreland  county. 

Henry  Vankirk  against  Jacob  Byerly,  Esquire.  Debt  for  the 
penalty  of  50  pounds,  for  marrying  the  plaintiff's  minor  son. 

The  preparatory  notice,  required  by  the  act  of  assembly,  was  en- 
dorsed, "  M'Kennan  and  Watson,  whose  office  is  on  Maiden  street 
in  the  borough  of  Washington,  Washington  county,  Pennsylvania, 
are  my  attorneys."  The  notice  was  served  by  the  plaintiff  himself, 
who  handed  a  copy  of  it  to  the  defendant. 

When  this  notice  was  offered  in  evidence,  the  defendant  objected 
to  it  on  the  ground,  that  it  was  not  served  "  by  being  read  and  de- 
livered to  the  party"  in  the  manner  prescribed  by  the  thirty-eighth 
rule  of  the  court:  that  "  M'Kennan  and  Watson"  is  not  the  name 
of  an  attorney;  and  that  the  attorneys  properly  named  do  not  reside 
in  the  county. 

The  court  (Young,  President)  overruled  all  the  objections,  and  the 
defendant  excepted.  The  jury  gave  a  verdict  for  the  plaintiff  for 
the  penalty  of  50  pounds. 

Nichols,  for  plaintiff  in  error. 
Coulter,  for  defendant  in  error. 
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PER  CCRIAM. — The  rule  to  regulate  the  service  of  notices  regards 
causes  depending,  and  not  steps  preparatory  to  a  cause.  Nor  would 
the  court  be  competent  to  add  to  or  alter  the  service  prescribed  by 
the  statute.  As  the  plaintiff  gave  notice  in  person,  the  indorsements 
of  the  names  and  residence  of  his  attorneys  was  superfluous.  It 
would  have  been  otherwise  had  he  put  the  business  into  the  hands  of 
another  in  order  to  inform  the  justice  where,  and  to  whom  he  might 
tender  amends;  but  he  is  not  compelled  to  employ  an  attorney,  and 
where  he  acts  for  himself  what  is  he  to  do?  The  justice  is  presumed 
to  know  the  complainant  and  his  residence.  And  beside,  there  is 
nothing  in  the  statute  that  requires  the  residence  of  the  attorney, 
where  there  is  one,  to  be  in  the  proper  county. 

Judgment  affirmed. 


Tryon  against  Carlin. 

The  uncertainty  of  a  verdict  may  be  a  good  ground  for  setting  it  aside  and  granting 
a  new  trial,  but  it  is  no  reason  for  arresting  the  judgment. 

In  an  action  of  ejectment  for  fifty  acres  of  land,  upon  the  general  issue,  the  jury 
found  "  for  the  defendant  ten  acres,  forty-eight  perches,  the  meadow  on  the  west  side 
of  the  creek,  and  find  for  the  plaintiff  the  balance  :"  Held,  that  the  verdict  was  suffi- 
ciently certain. 

The  plaintiff  in  ejectment,  in  his  statement,  described  his  claim  as  "  fifty  acres  of 
land  in  Athens  township,  Crawford  county,  bounded  north,  west  and  south  by  land  of 
the  plaintiff,  and  part  of  the  same  tract  No.  157.  and  east  by  land  of  the  heirs  of  Daniel 
Carlin  :"  Held,  to  be  a  sufficient  description. 

Upon  the  trial  of  an  action  of  ejectment,  exceptions  to  the  opinion  of  the  court  were 
taken  by  both  the  plaintiff  and  defendant ;  the  jury  found  a  verdict,  which  the  court  be- 
low deemed  uncertain,  and  therefore  arrested  the  judgment.  Upon  a  writ  of  error  by 
the  plaintiff,  the  judgment  of  the  court  below  was  reversed,  and  the  record  remitted, 
with  directions  to  enter  judgment  upon  the  verdict,  that  the  defendant  might  have  the 
benefit  of  his  exceptions  upon  a  writ  of  error. 

WRIT  of  error  to  the  common  pleas  of  Crawford  county. 

Ejectment  by  James  Tryon  against  John  and  Grace  Carlin  for  a 
tract  of  land,  which  the  plaintiff,  in  his  statement,  thus  described: 
"  fifty  acres  of  land  in  Athens  township,  Crawford  county,  bounded 
north,  west  and  south  by  land  of  the  plaintiff,  part  of  the  same  tract 
No.  157,  and  east  by  land  of  the  heirs  of  Daniel  Carlin."  Upon  the 
trial  of  the  cause  several  exceptions  were  taken  both  by  the  plaintiff 
and  defendant;  which  it  is  unnecessary  to  mention,  because  they 
were  not  the  subject  of  argument  or  decision  in  this  court.  The 
jury  found  a  verdict  "  for  the  defendant  for  ten  acres  and  forty-eight 
perches,  the  meadow  on  the  north  side  of  the  creek,  and  find  for  the 
plaintiff  the  balance." 

On  motion  of  the  defendant's  counsel  the  court  arrested  the  judg- 
ment, on  the  ground  that  the  verdict  was  uncertain.  The  plaintiff 
sued  out  this  writ  of  error. 
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Derrickson  and  Riddle,  for  plaintiff  in  error,  agreeed  to  take  a 
judgment  on  the  verdict  waiving  their  exceptions  below,  and  agreed 
that  the  court  erred  in  arresting  the  judgment. 

Farrelly  and  Pearson,  for  defendant  in  error,  argued  that  the 
plaintiff's  statement  did  not  sufficiently  describe  their  claim,  and 
cited  Smith  v.  Jenks,  10  Serg.  #  Rawle  153:  Bagly  v.  Wallace,  16 
Ibid.  249;  Green  v.  Watrous,  17.  Ibid.  393. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  uncertainty  of  a  verdict  may  be  a  ground  for 
setting  it  aside  and  granting  a  new  trial,  but  it  is  no  reason  for  ar- 
resting the  judgment.  The  defect  being  in  the  act  of  the  jury,  the 
remedy  is  to  call  a  new  jury,  in  order  that  a  proper  verdict  may  be 
rendered.  This  the  court  below  subsequently  perceived,  and^t  is  now 
admitted.  This  court,  therefore,  is  bound  to  reverse  the  judgment 
of  the  court  below  arresting  the  judgment  for  the  plaintiff:  but 
whether  judgment  ought  to  be  rendered  upon  the  verdict  must  de- 
pend upon  the  inquiry,  whether  it  is  defective  for  uncertainty. 

The  ejectment  is  brought  for  "  fifty  acres  of  land  in  Athens  town- 
ship, Crawford  county,  bounded  north,  west  and  south  by  land  of 
the  plaintiff,  part  of  the  same  tract  No.  157.  and  east  by  land  of  the 
heirs  of  Daniel  Carlin."  The  plea  is,  not  guilty;  and  the  verdict  of 
the  jury  is,  that  "  they  find  for  the  defendant  ten  acres  and  forty- 
eight  perches,  the  meadow  on  the  west  side  of  the  creek,  and  find 
for  the  plaintiff  for  the  balance."  It  would  seem  that  by  this  ver- 
dict, the  whole  claim  of  the  plaintiff  is  disposed  of,  and  with  sufficient 
certainty.  It  finds  for  the  defendant  a  particular  meadow,  describing 
its  site  and  contents,  and  the  rest  of  the  land  claimed  for  the  plain- 
tiff. The  sufficiency  of  a  verdict  is  to  be  judged  of  by  the  face  of 
the  record.  It  is  good  if  it  finds  the  whole  matter  in  issue.  Here 
the  fifty  acres  were  in  issue;  and,  as  to  part,  it  finds  for  the  defend- 
ant, describing  it,  and  the  residue  for  the  plaintiff.  The  whole  mat- 
ter in  issue  is  thus  disposed  of,  as  much  so  as  if  it  had  found  the 
whole  fifty  acres  for  the  plaintiff  or  for  the  defendant ;  and  it  would 
not  be  pretented  such  a  verdict  was  defective. 

It  is  said  to  be  defective  because  the  plaintiff's  whole  tract  is  a 
donation  tract,  No.  157,  of  five  hundred  acres;  and  one  hundred 
acres  of  this  tract,  adjoining  Carlin  on  the  east,  was  claimed  by  Car- 
lin as  part  of  his  settlement  on  a  larger  tract  of  his,  the  rest  of  which 
was  vacant.  And  the  defendants  say,  as  the  plaintiff  sued  but  for 
fifty  acres,  which  are  not  specifically  pointed  out  in  the  description 
or  the  verdict,  the  surplus  beyond  the  ten  acres  and  forty-eight 
perches,  found  for  the  defendant,  is  uncertain  ;  it  cannot  be  ascer- 
tained what  part  of  the  one  hundred  acres  it  embraces.  But,  as  I 
have  before  stated,  the  sufficiency  of  the  verdict  is  to  be  judged  of 
by  the  face  of  the  pleadings  and  the  verdict,  not  by  the  evidence  on 
the  trial.  As  the  plaintiff  describes  all  the  rest  of  the  five  hundred 
acre  tract  to  be  his,  except  the  fifty  acres,  we  are  to  presume,  after 
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verdict,  he  was  in  possession  of  all  the  rest ;  at  least  it  could  not  be 
in  issue  in  this  ejectment.  If  the  defendants  were  indisputably  in 
possession  of  more  than  fifty  acres,  they  might  have  requested  the 
court  to  instruct  the  jury  to  designate  the  portion  of  it  which  they 
should  comprehend  in  their  verdict.  In  the  absence  of  such  request, 
and  on  this  finding,  we  are  to  infer  that  the  defendants  were  not  in 
actual  possession  of  more  than  fifty  acres. 

It  has  been  further  insisted  that  the  description  is  defective,  and 
warrants  the  arrest  of  judgment.  But  in  the  cases  of  Thomas  v. 
Gulp,  4  Serg.  $•  Rawle  271,  and  Lyon  v.  Meade,  4  Ibid.  281,  the 
descriptions  were  nearly  the  same  as  the  present,  and  were  held 
sufficient  under  the  act  of  assembly. 

It  appears  that  several  exceptions  to  the  charge  of  the  court  by 
the  plaintiff  were  taken  on  the  trial,  which  he  has  now  waived.  It 
is  also  stated  that  there  were  exceptions  by  the  defendant.  We  con- 
ceive it  to  be  the  duty  of  this  court,  and  that  we  have  power,  under 
the  act  of  the  16th  of  June  1836,  so  to  modify  the  proceedings  of 
the  court  below,  that  the  defendants  may  have  a  hearing  before  this 
court  on  their  exceptions.  This  may  be  done  by  remitting  the  re- 
cord, with  directions  to  the  court  below  to  enter  judgment  on  the 
verdict;  on  which  the  defendant  may  take  out  a  writ  of  error  if  he 
pleases. 

Judgment  arresting  the  judgment  reversed,  and  record  remitted 
with  directions  to  the  court  below  to  enter  judgment  on  the  verdict 


Chamberlin  against  Hite. 

A  plea  in  abatement  cannot  be  put  in  after  a  general  imparlance.  If  the  defendant 
wish  to  preserve  his  right  to  such  a  plea,  he  must  reserve  it  by  asking  a  special  im- 
parlance, and  have  the  reservation  entered  on  the  record. 

It  is  error  to  permit  the  plaintiff  to  amend  his  declaration  by  adding  a  new  party. 

ERROR  to  the  district  court  of  Mleghany  county. 

This  was  an  action  of  debt  on  a  promissory  note  by  Ormsby  Hite 
&  Co.  against  Jason  Chamberlin.  The  declaration  was  in  assumpsit 
in  common  form.  The  defendant  pleaded  nil  debe/,  non  estfactum, 
payment,  &c.;  afterwards,  he  pleaded  in  abatement,  that  Thomas 
Hite  was  a  partner  of  Ormsby  Hite,  and  should  have  been  joined  in 
the  action. 

Upon  the  jury  being  called  to  try  the  cause,  the  court  refused  to 
permit  them  to  be  sworn  on  the  plea  in  abatement;  and  the  defend- 
ant excepted.  The  defendant  then  withdrew  his  plea  of  payment 
and  pleaded  non  assumpsit.  The  plaintiff,  after  proving  the  exe- 
cution of  the  note,  offered  it  in  evidence;  the  defendant  objected 
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to  it,  on  the  ground  that  the  plaintiff  had  proved  the  existence  of  a 
partner,  whose  name  was  not  contained  in  the  writ,  or  declaration. 
The  court  sustained  the  objection:  whereupon,  the  plaintiff  moved 
the  court  for  leave  to  amend  his  declaration  by  striking  out  of  it  the 
word  "company,"  and  inserting  "Thomas  Hite,  partners  in  trade, 
under  the  firm  of  Ormsby  Hite,  &  Co.;"  which  was  allowed,  and 
the  defendant  excepted.  Verdict  for  the  plaintiff,  729  dollars  37 
cents. 

Craft,  for  plaintiff  in  error,  cited  Wilson  v.  Wallace,  8  Serg.  S,- 
Rawle  53;  Baker  v.  Jewell,  6  Mass.  460;  Hart  v.  Fitzgerald,  2 
Ibid.  509;  Kincaid  v.  Howe,  10  Ibid.  203 ;  Thompson  v.  Hoskins, 
11  Ibid.  419;  2  Camp.  548. 

M'Candless  and  Fetterman,  contra,  cited  Morse  v.  Chase,  4 
Watts  458. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — A  plea  in  abatement  cannot  be  put  in  after  a  general 
imparlance;  and  if  the  defendant  wish  to  preserve  his  right  to  such 
a  plea  he  must  vary  his  form  of  prayer,  by  making  it  with  the  re- 
servation of  his  right,  and  asking  a  special  imparlance,  which  must 
be  entered  on  the  record.  3  Bl.  Com.  301;  2  Saund.,  2  r;  2 
Browne  173,  176;  2  Dull.  184,  263.  Nor  can  it  be  pleaded  after 
a  plea  in  bar;  and  if  a  plea  in  abatement  be  put  in  after  a  plea  in 
bar,  the  plaintiff  is  not  bound  to  reply  to  it.  2  Serg.  4'  Rawle  537; 
4  Ibid.  238.  And  it  is  said,  by  Gibson,  J.,  in  Stoever  v.  Gloninger,  6 
Ibid.  69,  that  it  ought  to  be  put  in  within  four  days  after  the  decla- 
ration has  been  delivered.  Dilatory  pleas  are  not  favoured,  and 
must  therefore  be  pleaded  in  a  preliminary  stage  of  the  suit,  unless 
under  special  circumstances,  of  which  the  court  will  judge.  But  it 
is  said,  that  the  plea  of  nil  debet  was  a  nullity;  and,  as  such,  the 
plaintiff  might  have  signed  judgment  for  want  of  plea.  And,  although 
this  may  be  so,  yet  it  does  not  follow  that  the  defendant,  who  made 
this  slip  in  pleading,  may  treat  it  as  a  nullity.  A  sham  plea  can 
only  be  got  rid  of  on  motion;  and  the  court  would  not  grant  leave 
to  withdraw  such  plea  to  enable  the  defendant  to  plead  a  dilatory 
plea.  There  was,  therefore,  no  error  in  refusing  to  swear  the  jury 
upon  the  plea  in  abatement. 

But  the  court,  after  rejecting  the  note  on  which  the  suit  was 
brought,  granted  leave  to  the  plaintiff  to  amend  his  declaration  by 
adding  a  new  party  to  the  record;  and  for  this  there  is  no  authority 
either  at  common  law  or  in  the  statutes  of  amendments,  and  it  is  di- 
rectly in  opposition  to  the  decision  of  the  supreme  court  in  Wilson 
and  Wallace,  8  Serg.  fy  Rawle  53.  So  far  as  this  point  is  involved 
we  perceive  no  distinction  between  the  cases.  We  think,  on  the 
authority  of  Wilson  v.  Wallace,  tbe  court  erred  in  allowing  the 
amendment.  We  do  not  wish  to  be  understood  as  intimating  an 
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opinion  on  the  decision  of  the  court  in  rejecting  the  note  on  the 
pleadings,  as  they  stood  before  the  amendment.     The  plaintiff,  in- 
stead of  excepting,  thought  proper  to  waive  all  objections  by  pray- 
ing to  be  admitted  to  amend  his  declaration. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 


M'Bride  against  M'Laughlin. 

In  an  action  of  trespass  for  a  wilful  and  malicious  abuse  of  process  and  sale  of  the 
property  of  the  plaintiff,  he  may  recover  vindicatory  damages,  although  the  meditated 
oppression  was  not  intended  for  the  plaintiff  but  for  another. 

ERROR  to  the  district  court  of  Alleghany  county. 

This  was  an  action  of  trespass  by  John  P.  M'Laughlin  against 
Alexander  D.  M'Bride  and  Geo.  M'Bride.  The  defendants  had  ob- 
tained a  judgment  against  John  and  James  M'Laughlin,  upon  which 
they  had  procured  an  execution  to  issue  and  levied  upon  the  separate 
property  of  John  and  sold  it  under  circumstances  of  peculiar  injus- 
tice and  oppression.  The  proof  was  that  the  oppression  was  medi- 
tated against  James,  and  not  against  John,  who  was  said  to  have  join- 
ed in  the  judgment  by  mistake:  and  it  was  set  aside  as  to  him.  That 
part  of  the  case  which  gave  rise  to  the  questions  of  law  determined 
was  the  charge  of  the  court. 

(Grier,  President)  "  But  it  is  said  there  is  no  evidence  of  any 
malice  or  ill  will  against  John,  the  plaintiff,  that  if  defendants  did  treat 
James  harshly  and  unfairly  it  should  not  go  to  enhance  the  damages 
against  John.  It  is  true  there  is  no  evidence  of  any  particular 
malice  against  John,  but  I  cannot  see  how  the  matter  can  be  separa- 
ted, or  why  John  should  not  recover  vindictive  damages  as  well  as 
James,  if  the  jury  believe  the  defendants  acted  deceitfully  and  op- 
pressively in  the  taking  and  carrying  on  this  (as  to  John)  illegal 
process.  If  a  man  aims  at  my  brother  and  shoots  me,  it  would  be 
with  an  ill  grace  he  would  ask  the  jury  to  treat  the  case  as  an  acci- 
dent, because  he  had  no  malice  against  me.  If,  therefore,  the  jury 
believe  that  the  defendants  acted  in  a  deceitful,  harsh,  cruel  or  oppres- 
sive manner,  they  may  give  not  only  compensatory,  but  exemplary 
and  vindictive  damages. 

Fetterman  and  Shaler,  for  plaintiff  in  error,  cited  3  *flmer.  Jur. 
287;  Bussy  v.  Donaldson,  4  Dull.  206. 

Mahon  and  Metcalf,  contra,  cited  5  Day  144;  3  Stark.  1450; 
Tilotson  v.  Cheetham,  3  Johns.  64;  Wurt  v.  Jenkins,  14  Johns.  352. 
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The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — In  trespass,  the  quo  animo  is  certainly  not  mate- 
rial to  the  question  of  liability;  nor  is  it  so  even  to  the  quantum  of 
the  damages  in  order  to  bring  it  below  the  actual  injury.  The  com- 
mon law  rejects  the  compromising  principle  of  the  civil  law,  which 
divides  the  loss  betwixt  parties  equally  blameless;  and  acts  on  a 
sterner  but  more  exact  rule  of  justice,  by  casting  the  whole  on  him 
who  occasioned  it,  and  requiring  him  to  bear  the  consequences  of 
his  own  acts  as  his  own  mischances.  But  though  mitigant  circum- 
stances may  not  reduce  the  compensation  below  the  actual  loss,  may 
not  circumstances  of  aggravation  be  suffered  to  enhance  it?  What- 
ever be  the  speculative  notions  of  fanciful  writers,  the  authorities 
teach  that  damages  may  be  given,  in  peculiar  cases,  not  only  to  com- 
pensate, but  to  punish.  There  are  offences  against  morals  to  which 
the  law  has  annexed  no  penalty  as  public  wrongs,  and  which  would 
pass  without  reprehension  did  not  the  providence  of  the  courts  per- 
mit the  private  remedy  to  become  an  instrument  of  public  correc- 
tion. Such,  in  a  signal  degree,  is  the  function  of  an  action  for  de- 
bauching a  daughter,  in  which  the  consequential  loss  of  service — 
the  legal  and  technical  injury — is  compensated  a  thousand  fold, 
though  its  value  is  as  capable  of  accurate  estimation  as  that  of  any 
other  commodity.  It  is  idle  to  say  that  loss  of  service  is  not  the 
real  gravamen.  The  law  tolerates  no  anomaly  so  monstrous  as  a 
count  for  one  cause  of  action  and  a  recovery  for  another.  Were  da- 
mages given,  not  to  castigate,  but  to  remunerate  for  loss  of  pros- 
pects, comfort,  and  honour — if  haply  there  could  be  an  equivalent 
for  these — the  count  and  the  evidence  would  conform  to  the  griev- 
ance; instead  of  which  it  is  indispensable  to  assert  the  existence  of 
servitude  and  to  prove  it.  As  regards  the  plaintiff,  then,  the  osten- 
sible wrong  is  the  real  one;  but  as  regards  the  public  it  may  be  a 
very  different  thing.  On  no  other  principle  could  more  be  given 
than  is  commensurate  with  what  the  law  admits  to  be  an  injury.  On 
what  other  principle  are  the  circumstances  of  the  defendant  put  be- 
fore the  jury,  for  purposes  of  aggravation  or  mitigation,  in  perhaps 
all  cases  of  personal  tort?  The  ability  of  the  plaintiff  legitimately 
enters  into  the  estimate  of  compensatory  damages,  because  a  dollar 
is  worth  less  to  a  rich  man  than  to  a  poor  one;  but  the  extent  of  an 
injury  has  no  imaginable  relation  to  the  means  of  him  who  is  to  re- 
pair it.  In  actions  whose  end  is  clearly  compensation  and  no  more 
— trover  or  debt,  for  example — the  law  inquires  not  into  the  ability 
of  him  who  has  converted  my  chattels  or  withheld  my  money,  but 
gives  me  the  same  damages  or  interest  whether  he  be  rich  or  whether 
he  be  poor,  or  whether  the  wrong  were  more  or  less  excusable  in  a 
moral  view;  and  the  converse  shows  that  where  the  defendant's  cir- 
cumstances are  brought  into  the  account,  something  else  than  indivi- 
dual reparation  is  contemplated.  Nor  can  it  be  said  the  wrongdoer 
is  to  suffer  in  order  to  appease  the  resentment  of  the  injured;  and 
that  even  vindicatory  damages  are,  in  truth,  compensatory.  The 
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purposes  of  the  law  are  more  elevated  than  the  gratification  of  re- 
venge. Mental  or  bodily  pain  is  doubtless  a  legitimate  subject  of 
amends;  produced,  however,  not  by  the  infliction  of  suffering,  but 
by  a  pecuniary  equivalent.  The  enhancement  of  damages  by  the 
ability  of  the  defendant,  not  being  designed  for  the  benefit  of  the 
plaintiff,  must  consequently  be  for  something  beyond  compensation. 
That  corrective  damages  may  be  given  for  the  sake  of  example,  is 
as  old  as  the  law  itself.  For  this  I  add  to  the  authorities  cited,  but 
the  case  of  Benson  v.  Frederick,  3  Burr.  1845,  where,  in  trespass 
against  an  officer  for  ordering  an  innocent  soldier  to  be  flogged,  a 
new  trial  was  refused  though  the  damages  were  conceded  to  be 
vastly  beyond  the  proportion  of  what  the  man  had  suffered,  because 
the  injury  was  inflicted  malo  animo,  and  out  of  mere  spite  against, 
not  the  soldier,  be  it  remarked,  but  a  brother  officer  who  had  given 
him  a  furlough.  Cases  for  the  application  of  the  principle  are  found, 
also,  in  violations  of  civil  liberty  and  common  right.  In  Huckle  v. 
Moody,  2  Wilson  205,  a  new  trial  was  refused  where  300  pounds 
had  been  given  to  a  journeyman  printer  arrested  under  one  of  the 
celebrated  general  warrants,  but  treated  well  during  a  detention  of 
six  hours,  though  it  was  taken  for  granted  that  the  mere  personal  in- 
jury did  not  exceed  20  pounds.  That  was  undoubtedly  a  sharp  ver- 
dict, for  the  defendant  was  unapprised  of  the  illegality  of  his  war- 
rant. In  Kuhn  v.  North,  10  Serg.  4*  Reticle  399,  our  own  court 
behaved  more  discreetly  by  protecting  a  mistaken  and  innocent  offi- 
cer from  the  fury  of  the  jury.  But  in  Sommer  v.  Wilt,  4  Serg.  fy 
Rawle  19,  we  declined  to  interfere  for  one  who  had  committed  a 
wilful  and  malicious  abuse  of  process,  though  the  limit  of  mere 
compensation  had  undoubtedly  been  transcended.  What,  then,  is 
there  to  take  the  case  at  bar  out  of  the  general  principle?  The 
meditated  oppression  was  not  intended  for  the  plaintiff,  it  is  true; 
but  neither  was  it  so  intended  in  Benson  v .  Frederick,  when  the  ob- 
ject of  a  defendant's  spite  was  a  brother  officer,  or  in  Wood  v.  Jen- 
kins, 14  Johns.  352,  where  it  was  the  plaintiff's  horse.  What  mat- 
ters it  to  the  public  that  the  actual  victim  was  not  particularly  aimed 
at?  The  defendant  was  guilty  of  wilful  oppression,  and  he  is  pro-* 
perly  punished  for  it. 
Judgment  affirmed. 


V. — 2  x 
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Foster  against  Walton. 

Although  a  deed  of  conveyance  of  land  may  be  fraudulent  and  void  as  to  creditors, 
by  virtue  of  the  statute  of  13  Eliz.,  yet  none  but  creditors  can  take  advantage  of  the 
fraud ;  a  subsequent  purchaser  with  notice  of  such  prior  conveyance  is  concluded  by  it. 

ERROR  to  the  common  pleas  of  Westmoreland  county. 

This  was  an  action  of  ejectment  by  John  Foster  against  Samuel 
Walton,  in  which  both  parties  claimed  under  Robert  Register ;  the 
plaintiff,  by  a  deed  dated  the  17th  of  February  1820,  and  the  de- 
fendant by  a  deed  dated  the  20th  of  September  1820.  It  was  proved, 
that  Walton  was  aware  of  the  conveyance  to  Foster,  when  he  took 
his  deed.  The  defendant  offered  to  prove  that  at  the  time  Register 
conveyed  to  Foster  he  was  indebted,  and  that  the  conveyance  was 
to  defraud  his  creditors.  This  evidence  was  objected  to  by  the 
plaintiff-,  but  the  court  overruled  the  objection  and  sealed  a  bill  of 
exceptions ;  and  in  their  opinion  to  the  jury,  submitted  the  fact  to 
them,  with  instruction,  that  if  the  deed  was  for  the  purpose  of  de- 
frauding creditors  it  was  void,  and  the  plaintiff  could  not  recover. 

The  reception  of  the  evidence,  and  this  instruction  were  assigned 
for  error,  and  argued  by 

H.  D.  Foster  and  Coulter,  for  plaintiff  in  error. 
Findlay  and  Nichols ^  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  court  below,  on  the  trial  of  this  cause,  seems 
to  have  considered  it  as  a  contest  between  the  creditors  of  Robert 
Register,  or  one  standing  in  their  shoes  and  entitled  to  claim  the 
benefit  of  the  same  shield  provided  for  their  protection  and  relief 
by  the  statute  of  13  Eliz.  and  the  fraudulent  grantee  of  Register  j 
for  the  president  judge  in  his  answer  to  the  plaintiff's  first  point 
admits  distinctly  that  the.  conveyance,  from  Register  to  Foster  the 
plaintiff,  is  good  as  between  the  parties  to  it,  but  then  in  his  charge 
to  the  jury,  he  says  explicitly,  that  if  the  conveyance  from  Regis- 
ter to  Foster  was  voluntary,  "the  subject  for  their  consideration 
would  be,  was  it  or  was  it  not  concocted  for  the  purpose  of  defeat- 
ing all  or  any  of  the  just  creditors  of  the  grantor  ?  If  that  was  the 
intention  of  the  parties,  it  was  altogether  void."  And  again,  in 
answer  to  the  plaintiff 's  fourth  point,  he  repeats  and  says,  "the 
main,  I  might  say  the  only  question  is,  whether  the  conveyance 
was  intended  to  delay,  hinder,  or  defraud  all  or  any  of  the  grantor's 
creditors.  If  that  was  its  real  design  and  the  facts  and  circum- 
stances will  warrant  you  to  draw  this  conclusion,  notwithstanding 
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some  of  these  creditors  have  been  since  satisfied,  the  deed  ought  to  be 
regarded,  not  as  merely  voidable,  but  altogether  null  and  void,  in 
the  words  of  the  law,  to  all  intents  and  purposes  whatsoever."  But 
it  is  perfectly  manifest,  that  none  of  the  creditors  of  Register  is  a 
party,  or  in  any  way  interested  in  this  suit;  and  it  is  equally  clear 
that  Walton,  who  is  the  only  defendant  and  person  interested  as 
such,  cannot  claim  to  stand  in  their  shoes;  for  he  is  not  a  purchaser 
of  the  land  in  question,  at  a  judicial  sale  thereof,  made  at  the  suit 
of  any  one  or  more  of  the  creditors;  which  is  the  only  way  that  he 
as  a  purchaser  could  have  become  invested  with  their  rights  under 
the  statute  of  13  Eliz.,  but  a  purchaser  as  it  would  seem,  by  the 
evidence,  directly  of  Register  himself,  with  full  notice  of  the  pre- 
vious conveyance  made  by  Register  of  the  land  in  dispute,  to  the 
plaintiff.  This  misconception  of  the  case,  actually  presented  by  the 
evidence,  produced  a  misapplication  of  the  law  and  consequent 
misdirection  therein,  by  the  court  to  the  jury.  The  statute  13 
Eliz.  c.  5,  embraces  conveyances  made  covenously,  with  intent 
to  delay,  hinder,  or  defraud  creditors  and  renders  all  such  convey- 
ances void  as  against  them  ;  but  not  as  against  subsequent  purchasers. 
These  are  embraced  and  provided  for  by  the  statute  of  27  Eliz. 
c.  4,  which  makes  void  as  against  them,  when  they  are  bona 
fide  purchasers  for  a  valuable  consideration,  all  previous  as  well  as 
subsequent  conveyances  of  the  same  lands,  made  by  their  grantors 
with  intent  and  of  purpose  to  defraud  and  deceive  either  prior  or 
subsequent  purchasers  bona  fide,  for  valuable  consideration.  It  is 
very  apparent,  that  the  objects  of  these  two  statutes  are  entirely 
distinct  and  different  from  each  other,  and,  therefore,  ought  not  to  be 
confounded.  A  voluntary  deed  of  conveyance  may  be  void  under 
the  provisions  of  the  first,  as  against  creditors,  and  yet  good  and 
available  against  a  subsequent  purchaser  for  a  valuable  consideration 
of  the  grantor  with  notice.  See  Lancaster  v.  Dolan,  I  Rawle  2S1. 
A  purchaser  and  a  creditor  are  certainly  not  identical,  but  different 
characters,  and  are  frequently  placed  on  a  quite  different  footing  in 
the  law;  so  that  a  deed  of  conveyance,  made  exclusively  with  intent 
to  defraud  the  one,  cannot  be  considered  as  having  been  made 
with  a  design  to  defraud  the  other.  Indeed  the  very  fact  of  its  be- 
ing made  with  an  intent  to  defraud  the  creditors  of  the  grantor, 
goes  to  show  that  it  was  not  made  on  purpose  to  defraud  a  purchaser 
merely  of  the  estate.  Besides,  to  hold  otherwise,  would  be  to  con- 
found the  operation  of  the  two  statutes  contrary  to  the  express 
terms  thereof,  and  the  manifest  intention  of  the  legislature;  for  had 
the  design  of  passing  each  been  the  same,  the  latter  statute  would 
have  been  deemed  unnecessary  and  therefore  would  never  have 
been  enacted.  A  purchaser  in  terms  is  not  mentioned  in  the  first 
statute,  and  the  circumstance  of  the  second  having  been  passed, 
shows  conclusively  that  he  was  not  considered  as  being  included 
within  the  terms  of  the  first.  The  court  below,  therefore,  was  in 
error  in  charging  the  jury,  that  if  they  should  be  of  opinion  that 
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Register  made  the  conveyance  to  Foster  with  intent  to  delay,  hin- 
der, or  defraud  his  creditors  it  was  void  as  against  the  defendant, 
who  was  not  a  creditor  of  the  grantor,  but  a  purchaser  of  the  land 
directly  from  him. 

Seeing  then  that  the  statute  of  13  Eliz.   cannot  be  made,  con- 
sistently with  the  design  of  it,  to  protect  the  defendant,  it  may  be 
well  to  see  whether  the  statute  of  27   Eliz.    can  be  brought  to, 
his  aid.     If,  at  the  time  he  bought  the  land  of  Register,  or  even 
before  he  paid  his  money  for  it,  he  was  apprised,  as  the  evidence 
would  seem  to  show  he  was  fully,  of  the  previous  conveyance  of 
the  land  by  Register  to  the  plaintiff,  then,  according  to  the  con- 
struction put  on  this  latter  statute  and  the  principles  laid  down  by 
this  court  in  Lancaster  and  Dolan,  the  defendant  has  no  claim  to 
protection  under  it  as  a  purchaser.     This  case  was  decided  after  a 
very  able  and  full  discussion  of  the  construction  which  ought  to  be 
given  to  this  statute,  and  is  now  considered,  as  having  settled  the 
Jaw  on  this  point,  in  Pennsylvania.    The  chief  justice,  in  delivering 
the  opinion  of  the  court  in  it,  shows  by  a  course  of  reasoning  and 
by  language  that  cannot  be  resisted  or  easily  forgotten,  the  injustice 
and  iniquity  that  would  necessarily  follow  from  permitting  a  volun- 
tary grantor  to  defeat  his  own  conveyance,  by  making  a  subsequent 
sale  of  the  land,  because  he  is  paid  for  it.     He  says,  1  Rawle  246, 
"  It  is  admitted  that  a  voluntary  conveyance  is  good  between  the 
parties;  and  it  is  a  common  principle  of  equity,  that  an  assignee 
with  notice,  must  abide  by  the  case  of  the  assignor.     But  the 
pretended  equity  of  a  subsequent  purchaser  with  notice,  even  as 
against  a  volunteer,  would  spring  from  an  act,  the  consequence  and 
design  of  which  would  be  to  enable  the  donor  to  cheat  the  donee. 
The  purchase  would  be  an  act  of  collusion,  and  all  the  fraud  would 
be  on  the  side  of  the  purchaser."     If  the  defendant  in  the  present 
case  had  notice  of  the  plaintiff's  conveyance  at  the  time  he  bought, 
or  before  he  paid  his  money,  there  seems  to  be  no  circumstance 
which  he  can  lay  hold  of,  that  would  seem  to  relieve  him  from  the 
imputation  of  fraud,  which  is  so  clearly  shown  here  by  the  chief 
justice,  to  exist  in  such  case,  on  the  side  of  the  subsequent  pur- 
chaser.    It  certainly  cannot  be  considered  a  sufficient  apology  and 
justification  for  him,  having  full  notice,  that  he  purchased,  because 
the  plaintiff  had  joined  with  Register,  in  taking  a  conveyance  from 
the  latter,  for  the  purpose  of  defrauding  his  creditors.     It  is  only 
the  party  who  is  likely  1o  be  injured   by  such  conveyance  that  can 
claim  to  have  it  annulled;  but  if  he  does  not  chose  to  stir  in  the 
matter,  why  should  any  other  be  permitted  to  interfere?  Surely  no 
good  can  result  from  it.     The  peace  and  well  being  of  the  commu- 
nity is  not  affected  by  the  act,  so  as  to  make  it  a  public  offence;  and 
therefore,  to  permit  a  person  who  has  no  concern  in  the  matter,  to 
take  the  land  from  the  party  to  whom  it  has  been  conveyed  by  the 
most  solemn,  wilful  and  deliberate  act  of  the  owner,  and  in  effect, 
against  the  will  of  the  grantee,  to  give  it  back  in  whole,  or  in  part, 
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again  to  the  grantor,  by  paying  him  its  full  or  half  value,  would  be 
introducing  a  very  extraordinary  principle  into  our  jurisprudence, 
for  regulating  and  transferring  the  rights  of  individuals.  If  such 
an  interference  were  to  he  sanctioned,  it  would  be  productive  of  a 
new  source  and  continual  state  of  strife  and  litigation.  Besides,  the 
deed  from  Register  to  the  plaintiff,  being  admitted  by  the  court 
below,  and  by  every  one  to  be  perfectly  good  and  binding,  as  be- 
tween the  parties  to  it,  to  permit  the  grantor,  by  selling  the  land  to 
one  with  notice  to  set  it  aside,  would  involve  the  strange  anomalism, 
of  enabling  him  to  do,  by  indirect  means,  what  he  is  prohibited 
from  effecting  directly.  It  may  also  be  remarked,  that  to  permit 
this  to  be  done,  would  be  in  contradiction  to  every  principle  of 
public  policy,  which  makes  the  act  of  the  fraudulent  grantor  bind- 
ing upon  him,  so  far  as  he  or  his  representatives  are  concerned, 
with  a  view  to  deter  from,  and  discourage  such  fraudulent  acts. 
But  if  he  can  sell  the  land  to  whom  he  pleases,  he  is  in  effect  the 
owner  of  it  still,  and  has  forfeited  or  lost  nothing  by  his  fraudulent 
conduct.  The  law,  however,  has  no  such  regard  for  him  as  to  en- 
able him  either  directly  or  indirectly,  to  annul  his  own  conveyance, 
though  fraudulent,  with  a  view  to  promote  his  interest;  and  it  is 
only  where  he  has  afterwards  sold  and  conveyed  the  land  to  an 
innocent  purchaser  without  notice  for  a  valuable  consideration,  that 
the  law  will  interpose  and  set  the  voluntary  or  fraudulent  convey- 
ance aside,  in  order  to  prevent  a  loss  from  falling  on  such  innocent 
purchaser.  It  is,  therefore,  out  of  regard  to  this  latter,  and  not  the 
grantor,  that  the  law  deals  thus  with  the  fraudulent  conveyance. 

Having  shown  that  the  interests  or  rights  of  the  creditors  of 
Register  were  not  concerned  in  this  case,  his  indebtedness,  at  the 
time  of  making  the  conveyance  to  the  plaintiff,  could  not  have 
been  material  to  the  issue,  and  the  court,  therefore,  erred  in  re- 
ceiving the  evidence  tending  to  prove  this  fact  upon  its  being  ob- 
jected to  by  the  counsel  for  the  plaintiff.  For  this  cause,  as  well  as 
the  misdirection  of  the  court  to  the  jury,  already  noticed, 

Judgment  is  reversed,  and  a  venire  de  novo  awarded. 
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Keating  against  Williams. 

It  is  not  material  when  the  appointment  of  a  trustee  of  an  insolvent  debtor  be 
made;  the  estate  of  the  insolvent  vests  in  the  trustee  upon  his  being  duly  qualified 
whether  the  appointment  be  made  at  the  date  of  the  discharge  or  years  afterwards. 

A  lot  of  ground  enclosed  with  a  fence,  and  a  dwelling  house  upon  it,  unoccupied  for 
part  of  a  year,  the  owner  living  near  to  it,  is  not  a  subject  of  sale,  as  unseated  land, 
for  taxes. 

One  in  possession  of  ground,  against  whom  an  ejectment  is  brought,  set  up  upon 
the  trial  a  title  in  himself  under  a  deed  from  the  treasurer  upon  a  sale  of  the  lot  as 
unseated  for  taxes;  he  will  not  be  permitted,  upon  discovering  that  the  law  will  not 
sustain  this  title,  to  found  his  defence  upon  an  entry  for  the  non-payment  of  a  ground 
rent,  and  ask  the  jury  to  presume  that  his  entry  was  rightful.  And  in  such  case  he 
will  not  be  permitted  to  send  out  with  the  jury  an  account  of  the  amount  of  ground 
rent  due. 

ERROR  to  the  district  court  of  Mleghany  county. 

This  was  an  action  of  ejectment  by  Walter  Williams,  assignee  of 
William  Bousman,  an  insolvent  debtor,  against  John  Keating  and 
others,  for  several  lots  of  ground  on  Grant's  Hill,  with  a  dwelling 
house  erected  thereon. 

The  proof  was  that  these  lots  originally  belonged  to  John  Keating, 
who  conveyed  the  same  to  John  Thompson,  subject  to  a  perpetual 
ground  rent  of  20  dollars.  In  1818  Thompson  conveyed  them  to 
Bousman,  in  consideration  of  400  dollars,  subject  to  the  ground  rent. 
In  1822  Bousman  was  discharged  as  insolvent  debtor,  but  no  as- 
signee was  then  appointed;  nor  until  1835,  when  the  court  appointed 
the  present  plaintiff,  and  Bousman  executed  an  assignment  to  him. 
These  proceedings,  when  offered  in  evidence,  were  objected  to  be- 
cause of  this  irregularity,  but  the  court  overruled  the  objection  and 
sealed  a  bill  of  exceptions. 

The  defendant  relied  upon  the  proof  of  the  facts  that  the  lots 
and  the  house  were  unoccupied  in  the  year  1820,  and  that  they  were 
returned  as  unseated  by  the  collector,  and  sold  for  taxes  by  the  trea- 
surer to  John  Keating,  the  present  defendant.  During  the  trial,  the 
court  intimated  that  they  were  not  the  subject  of  sale  for  taxes  as 
unseated,  under  the  facts  disclosed;  and  then  the  defendant  put  his 
defence  upon  the  ground  of  an  entry  for  the  non-payment  of  the 
ground  rent,  and  asked  the  jury  to  presume  that  he  was  thus  law- 
fully in  the  possession;  and  exhibited  an  account  of  the  amount  of 
rent  due  with  interest,  &c.,  and  offered  to  send  it  out  with  the  jury. 

The  court  (Grier,  President)  instructed  the  jury,  that  the  plain- 
tiff was  clearly  entitled  to  recover,  and  refused  to  let  the  defend- 
ant's account  go  out  with  the  jury. 

Errors  assigned. 

1.  The  court  erred  in  admitting  in  evidence  the  record  and  pro- 
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ceedings  relative  to  Bousman's  discharge  under  the  insolvent  law, 
the  assignment  by  Bousman  to  Williams,  made  the  1st  of  May  1835, 
the  record  of  his  appointment  on  the  23d  of  April  1835,  and  the 
bond  given  by  Williams  for  the  faithful  discharge  of  his  duties  as 
trustee. 

2.  There  was  error  in  charging  the  jury  that  the  tax  assessed  on 
the  property  in  question  was  no  lien  on  the  land,  that  Bousman  was 
personally  liable  lor  the  tax,  and  that  the  treasurer  had  no  authority 
to  sell. 

3.  The  court  erred  in  charging  the  jury  that  there  was  no  aban- 
donment by  Bousman,  and  that  the  jury  ought  not  to  presume,  after 
the  lapse  of  time  which  occurred  in  this  case,  that  the  entry  of  de- 
fendant was  regular. 

4.  The  court  erred  in  refusing  permission  to  defendant  to  send 
his  account  to  the  jury. 

Fetterman  and  M'Candless,  for  plaintiff  in  error. 
Lowry,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — The  first  error  assigned  was  not  insisted  on  here, 
and  could  not  have  been  with  effect.  The  proceedings  under  our 
acts  for  the  relief  of  insolvent  debtors  are  often  entered  in  short  notes 
on  the  petition,  or  on  the  minute  book  of  the  prothonotary.  The 
person  appointed  as  trustee  is  not  always  present  in  court  at  the 
time  of  his  appointment;  and  frequently,  if  the  property  is  small, 
or  the  management  of  it  is  likely  to  be  attended  with  trouble,  the 
trustee  refuses  to  accept,  or  to  give  bond,  and,  in  such  case,  months 
or  years  elapse  before  another  trustee  is  appointed;  but,  when  ap- 
pointed and  bail  is  given,  he  has  all  the  authority  which  he  would 
have  had  if  appointed  on  the  day  when  the  insolvent  was  dis- 
charged. 

The  second  error  assigned  is,  that  the  court  erred  in  charging, 
that  the  tax  assessed  on  the  property  in  question  was  no  lien  on  the 
land  ;  that  it  was  not  unseated  land,  and  the  treasurer  had  no  autho- 
rity to  sell  it. 

I  shall  refer  to  some  decisions  which  would  seem  to  govern  this 
case.  In  Campbell  v.  Wilson,  1  Watts  503,  it  is  said,  if  a  person 
is  actually  on  the  land  it  cannot  be  taxed  and  sold  as  unseated, 
though  there  should  not  be  property  enough  on  the  premises  to  pay 
the  taxes;  and  this  seems  to  have  been  expressly  in  the  view  of  the 
legislature;  for  the  collector,  if  he  cannot  find  properly,  is  autho- 
rized to  take  the  body  of  the  person  on  whom  the  tax  is  assessed. 

I  will  not  say  that  the  legislature  had  in  view  only  lands  in  a  state 
of  nature,  totally  uncultivated  and  unimproved,  when  they  provided 
for  the  sale  of  unseated  lands  for  taxes.  That  a  dwelling  house  or 
cultivated  lot  or  farm  should  be  without  an  owner  whose  property 
or  person  would  be  seized  for  taxes,  as  well  as  without  a  tenant 
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whose  property  would  be  liable,  is  so  unusual  an  occurrence,  that  it 
would  not  be  strange  if  it  should  not  be  provided  for  by  law.  And 
when  we  consider  that  the  collector  has  authority  to  levy  on  any 
property  found  on  the  premises  during  the  year  lor  which  tax  was 
assessed,  or  for  three  years  after,  it  would  seem  that  they  had  no 
idea  that  a  collector  would  return  it  to  the  commissioners  and  have 
it  sold  as  unseated. 

The  tax  for  the  year  1820  ought  to  have  been  assessed  in  the  au- 
tumn of  1819;  it  is,  however,  sometimes  done  in  the  months  of 
January  or  February  after.  Now,  we  have  no  evidence  of  Novem- 
ber or  December  1819,  except  that  the  lot  had  a  double  house  on  it, 
and  was  fenced ;  and  was  occupied  by  a  tenant  for  four  months  in 
the  beginning  of  1820.  The  cases  of  Harbisons.  Jack,  2  Watts 
125,  and  Shaffer  v.  M'Cabe,  Ibid.  422,  decide,  that  the  removal  of  a 
tenant  or  adversary  claimant  from  a  cultivated  farm  for  a  few 
months,  does  not  make  it  an  unseated  tract ;  and  that  the  clearing 
and  cultivating  of  fields  in  the  regular  rotation  of  farming  crops, 
subject  him  who  cultivates  to  payment  of  the  tax,  though  he  resides 
on  a  different  tract;  and  that  a  tract  on  which  fields  are  so  cleared 
and  cultivated  cannot  be  sold,  as  unseated  land,  for  taxes. 

The  case  of  Owens  and  Vankech,  3  Watts  260,  is  nearly  in  point. 
It  distinctly  appears  in  this  case,  that  the  collector  made  oath  before 
the  commissioners  in  order  to  be  exonerated  from  taxes  in  his  du- 
plicate which  he  could  not  collect,  not  in  1820  but  in  1>22.  This 
house  and  lot  then  were  not  assessed  as  unseated,  nor  taxed  as  un- 
seated ;  and  so  it  stood  until  1822,  when  it  was  first  called  unseated, 
and  was  immediately  sold.  The  cases  cited  have  decided  that  this  can- 
not be  done.  There  was  then  no  error  in  the  court's  saying  that  this 
house  and  lot,  situated  as  proved  by  the  testimony,  could  not  be 
legally  sold  as  unseated  land.  If  a  house  and  lot,  or  a  farm  with 
buildings  and  fields  and  meadows,  can  ever  be  sold  as  unseated  land, 
it  must  be  after  lying  more  than  a  few  months  unoccupied  ;  and  after 
such  continued  neglect  as  shows  that  it  is  the  intention  of  the  owner 
not  to  renew  his  occupancy. 

John  Keating  had  been  the  owner  of  this  lot  in  fee,  and  had  sold  it 
to  one  Thompson  on  a  perpetual  lease.  Thompson  had  built  a  double 
house  on  it,  and,  in  1818,  sold  it  to  Bousman  for  400  dollars,  sub- 
ject, as  he  held  it,  to  the  rent  of  20  dollars  per  annum  to  Keating. 
After  the  court  had  intimated  an  opinion  as  to  the  invalidity  of  Kea- 
ting's  title,  as  purchaser  at  the  sale  for  Jones,  the  counsel  alleged 
that  Keating  had  a  right  to  enter  for  the  non-payment  of  rent,  and 
that  after  thirteen  years  possession  his  entry  will  be  and  ought  to 
be  presumed  legal.  The  opinion  of  the  court  was,  that  under  the 
evidence  in  this  case  such  presumption  did  not  arise.  That  the  rule 
modum  stabitur  presumptioni  donee  in  contrarium  probetur  ap- 
plied to  this  case ;  and  that  after  proof  that  Keating  entered  as  a 
purchaser  at  treasurer's  sale,  he  could  not  ask  the  jury  to  presume 
contrary  to  his  own  proof  in  the  cause.  The  right  of  entry  in  such 
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cases  depends  on  the  terms  of  the  deed.  That  part  of  the  deed  which 
relates  to  this  matter  is  in  these  words:  "  And  the  parties  hereto 
further  covenant  and  agree,  that  if  the  said  John  Thompson,  his 
heirs  or  assigns,  shall  happen  to  fall  in  arrear,  to  the  amount  of  two 
whole  years  rent,  and  shall  prove  either  unable  or  unwilling  to  pay 
and  discharge  the  same  at  the  end  of  any  such  two  years,  then,  and 
in  such  .case,  the  said  John  Keating,  his  heirs  or  assigns,  shall  and 
may  enter  upon  the  said  demised  premises;  and  the  same,  without 
let  or  hindrance,  hire  and  rent  out  to  any  other  tenant  or  tenants,  for 
the  best  rent  that  can  be  obtained,  and  for  such  term  of  time  as  will 
be  sufficient  to  satisfy  such  arrears  of  rent  and  the  costs;  but  after 
such  arrears  and  costs  are  fully  paid  and  discharged,  a  tender  shall 
then  be  made  of  the  premises  to  the  said  John  Thompson,  his  heirs 
and  assigns;  and  if  he  or  they  shall  not  be  in  a  condition  to  receive 
and  occupy  them,  and  to  pay  the  rent  as  it  becomes  due,  or  shall  re- 
fuse so  to  do,  then  the  said  John  Keating,  his  heirs  or  assigns,  shall 
continue  to  retain  and  occupy  them  as  a  perpetual  security  for  the 
rent  hereby  stipulated  and  agreed  upon,  until  it  be  otherwise  paid 
and  discharged."  Now,  by  this,  it  is  most  apparent,  that  the  entry 
was  not  to  revest  the  fee  in  Keating;  but  that  he  was  only  to  hold 
until  he  was  paid  his  arrears  of  rent  and  costs,  and  then  he  was  to 
tender  the  possession  and  an  account  to  Thompson  and  his  assignee. 
He  had  tendered  no  account.  There  was  no  prcof  that  two  years 
rent  were  in  arrear  when  he  entered  ;  and  there  was  proof  that  the 
rents  since  had  been  worth  more  than  all  due  to  Keating.  There  is 
no  pretence  for  saying  that  the  account  made  by  the  counsel  after  the 
charge  was  delivered,  ought  to  have  gone  to  the  jury,  or  been  seen 
by  them. 

Judgment  affirmed. 


Heckart  against  M'Kee. 

In  an  action  of  ejectment  by  the  heirs  at  law  of  a  landlord  against  a  tenant,  it  is 
competent  for  the  defendant  to  give  evidence,  that  the  landlord  was  only  seised  of  a  life 
estate,  which  terminated  by  his  death  before  action  brought. 

ERROR  to  the  common  pleas  of  Butler  county. 

Ejectment  by  M'Kee  and  his  wife,  heirs  at  law  of  Kiskaden, 
against  John  Heckart. 

The  plaintiffs  having  given  in  evidence  a  written  lease  of  the 
premises  in  dispute,  for  the  term  of  three  years  from  the  1st  of  April 
1832,  till  the  1st  of  April  1835,  by  Kiskaden,  under  whom  they 
claim,  to  the  defendant,  he  offered  to  prove  in  answer  to  it,  that 
Kiskaden  had  but  a  life  estate  in  the  premises,  which  terminated  be- 
fore the  24th  of  August  1835,  when  this  suit  was  brought. 
v. — 2  Y 
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The  plaintiffs  objected  to  the  evidence  and  the  court  overruled  it. 
This  was  the  error  assigned. 

Purviance,  for  plaintiff  in  error,  cited  2  Chit.  JBlac.  87. 
Jlyres,  for  defendant  in  error. 

PER  CURIAM. — Though  the  tenant  may  not  set  up  an  adverse 
title,  he  may  show  that  the  lessor's  estate  has  expired  or  been  trans- 
ferred. No  principle  is  better  settled.  The  defendant  proposed  to 
prove,  that  his  lessor,  having  been  seised  but  of  an  estate  for  his  own 
life,  was  dead  before  the  institution  of  the  action.  Granting  that 
fact,  what  right  had  his  heirs  to  regain  the  possession.  Not  to  de- 
liver it  to  the  reversioner;  for  they  had  nothing  to  do  with  him.  He 
was  not  bound  to  look  for  his  estate  through  the  particular  tenant,  in 
whose  place  the  lessee  stands  to  answer  his  action.  The  evidence 
ought  to  have  been  received. 

Judgment  reversed,  and  ^-venire  de  novo  awarded. 


Rankin  against  Tenbrook. 

A  tenant  cannot  destroy  his  landlord's  possession  by  a  secret  agreement  to  attorn  to 
another.  A  tenant  cannot,  therefore,  by  any  agreement  or  acknowledgment  of  the 
title  of  a  third  person,  so  affect  his  landlord  as  to  destroy  the  right  which  he  would 
otherwise  have  by  reason  of  an  adverse  possession  for  twenty-one  years. 

ERROR  to  Mercer  county. 

This  was  an  action  of  ejectment  by  Richard  Tenbrook  and  wife 
against  William  S.  Rankin  and  Boon  M'Millen,  for  five  hundred 
acres  of  land. 

The  plaintiff,  Tenbrook,  showed  title  in  right  of  his  wife,  who 
was  the  heir  of  Captain  H.  Becker,  the  owner  of  Donation  tract, 
No.  50,  for  which  this  ejectment  is  brought.  Col.  Campbell,  it  would 
seem,  had  some  claim  upon  it,  for  money  advanced  to  Becker,  which 
does  not  distinctly  appear:  but  it  was  in  evidence,  that  he  employed 
Judge  Brown  as  his  agent  to  attend  to  it,  and  Brown  leased  it,  first 
for  one  year  to  Samuel  Byers,  and  in  the  spring  of  1813,  to  Samuel 
Clingan,  who  went  into  possession  which  he  continued  until  the 
spring  or  1833,  when  the  defendants  entered  into  possession.  Cer- 
tain letters  from  Clingan  to  the  plaintiff  were  given  in  evidence. 
The  first  was  dated  in  1822,  stating  that  Brown  had  threatened  to 
eject  him  from  the  place,  inquiring  whether  it  was  the  plaintiff's, 
and  whether  he  should  continue  in  it  as  usual,  or  leave  it;  that  the 
plaintiff  had  given  him  an  assurance  to  live  on  the  land;  and  inti- 
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mating  a  desire  to  purchase  a  part,  and  that  he  did  not  wish  to  leave 
it  unless  the  plaintiff  said  so.  In  1827,  he  repeats  his  desire  to  pur- 
chase eighty  or  one  hundred  acres,  and  names  the  price  and  terms: 
states  that  he  had  paid  the  taxes  and  made  improvements,  hut  got  no 
encouragement  yet,  and  wishes  to  know  whether  the  plaintiff  would 
sell.  In  1830  he  mentions  having  received  a  letter  from  the  plain- 
tiff in  1828;  that  he  still  remained  on  the  place,  and  explains  his 
having  cut  timber,  (of  which  complaint  had  been  made  to  the  plain- 
tiff,) for  the  purpose  of  paying  the  taxes;  and  inquires  whether  it 
was  the  plaintiff's  orders  he  should  leave  it;  if  it  were,  it  would  be 
better  to  do  so. 

The  plaintiff  having  shown  title,  the  defendant  rested  on  an  ad- 
verse possession  of  twenty-one  years  in  themselves  and  prior  tenants 
under  Campbell.  The  court  charged  that  Clingan  having  agreed  to 
become  the  tenant  of  the  plaintiff  within  the  twenty-one  years,  his 
possession  was  not  adverse,  and  the  statute  did  not  operate. 

Sullivan,  for  plaintiffs  in  error. 
Banks,  and  Pearson  contra. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  principle  laid  down  by  the  court  that  the 
possession  of  the  tenant  is  the  possession  of  his  landlord,  and,  there- 
fore, it  cannot  be  adverse  so  as  to  bar  the  landlord's  recovery  by  the 
lapse  of  twenty-one  years,  is  undoubtedly  correct,  and  if  the  ques- 
tion were  here  merely  between  the  plaintiffs  and  defendants,  would 
rule  the  present  case;  for,  though  there  is  no  evidence  of  any  lease 
by  the  plaintiffs  to  Clingan,  or  receipt  of  rent,  yet  there  is,  perhaps, 
in  the  letters  of  Clingan,  such  an  acknowledgment  of  title,  and  ad- 
mission of  the  right  of  the  plaintiff,  as  would  authorise  us  to  con- 
sider him  as  his  tenant.  But  there  are  others  whose  rights  are 
invoked  in  the  case;  for  if  the  plaintiff  recovers  against  the  defend- 
ants, he  not  only  ousts  them,  but  also  Campbell,  under  whom  Clingan 
came  into  possession,  and  for  whom  he  was  bound  to  hold  it.  It 
is  true,  Campbell  is  not  a.  party  directly  to  this  suit;  but  as  landlord 
of  Clingan  he  is  affected  by  its  result,  and  the  defendants  may  de- 
pend on  his  title.  Can  Clingan,  then,  under  the  circumstances  of 
the  case,  be  considered  as  the  tenant  of  the  plaintiff?  He  came  in 
originally  under  Campbell;  he  was  his  tenant  from  year  to  year; 
and  his  tenancy  did  not  terminate  by  lapse  of  time,  surrender,  or  any 
of  the  ordinary  legal  modes  in  which  a  term  must  expire.  Did  it, 
then,  terminate  by  Clingan's  agreement  to  attorn  to  the  plaintiff?  It 
is  not  in  the  power  of  the  tenant  to  destroy  his  landlord's  posses- 
sion by  a  secret  agreement  to  attorn  to  another  person.  Such  agree- 
ment is,  in  law,  deemed  fraudulent  and  collusive,  and,  therefore, 
void  and  of  no  effect.  The  relation  existing  between  landlord  and 
tenant  imposes  duties  on  both.  The  tenant  is  bound  to  hold  the 
possession  for  the  landlord,  and  deliver  it  up  to  him  at  the  expira- 
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tion  of  the  term.  He  cannot  dispute  the  landlord's  title.  He  can- 
not set  up  an  adverse  title  against  it.  Galloway  v.  Ogle,  2  JBinn. 
471;  Graham  v.  Moore,  4  Serg.  <$•  Rawle  467.  He  may  show 
that  the  lease  was  obtained  hy  fraud  or  menace,  and,  therefore,  a 
nullity.  Hamilton  v.  Mason,  6  Blnn.  45.  But  he  cannot  ter- 
minate it  by  a  secret  arrangement  with  a  third  person,  made 
without  the  act  or  knowledge  of  his  landlord.  If  he  could,  owners 
of  lands  entrusting  them  to  tenants,  and  resting  upon  the  security  of 
their  possession,  might  be  betrayed  by  the  tenants  delivering  that 
possession  to  another,  and  thus  divesting  them  of  their  rights.  A 
third  person  claiming  title  cannot  gain  possession  by  thus  tampering 
with  the  tenant  of  another.  I  think  the  whole  doctrine  of  landlord 
and  tenant  goes  to  establish  this  principle,  and  that  fidelity  of  the 
tenant  to  the  landlord,  under  whom  he  came  into  possession,  is  the 
corner  stone  of  that  relation  in  law  between  the  parties.  In  Doe 
dem.  Knight  v.  Lady  Smythe,  4  M.  4*  S.  347,  it  was  decided  that  a 
third  person  cannot  defend,  as  landlord,  upon  the  trial  of  an  eject- 
ment, when  it  appears  the  tenant  in  possession  came  in  as  tenant  to 
the  plaintiff,  and  paid  rent  to  him  under  an  agreement  that  has  ex- 
pired. It  is  said,  by  the  court,  he  cannot  put  another  person  in  pos- 
session, but  must  deliver  up  the  premises  to  his  own  landlord.  In 
Meredith  v.  Gilpin,  6  Price  146,  after  an  adverse  possession  by  the 
plaintiff  of  twenty-three  years,  his  tenants  paid  rent  to  the  defend- 
ants, and  it  was  held,  on  the  plea  of  liberum  tenementum  in  tres- 
pass, that  it  did  not  amount  to  an  attornment  unless  the  consent,  or, 
at  least,  the  knowledge  of  the  landlord  could  be  shown.  The  deci- 
sion was,  in  effect,  that  such  an  act  of  the  tenant,  behind  the  back  of 
the  landlord,  did  not  put  a  third  person  in  possession,  though  claiming 
title.  So  in  Rees  dem.  Powell  v.  King,  Forrest  19,  though  a  lessee 
set  up  an  adverse  title  to  the  property  in  the  premises  he  holds  under 
a  lease,  yet  that  does  not  incapacitate  him  from  maintaining  posses- 
sion under  the  lease.  And  in  Bull.  N.  P.  102-3-4,  it  is  laid  down, 
that  receipt  for  rent  by  a  stranger  is  no  evidence  of  possession  so  as 
to  take  it  out  of  4vim  who  the  right  has,  not  even  though  he  made  a 
lease  to  the  tenant  reserving  rent,  unless  he  made  an  actual  entry. 
So,  though  the  tenant  declare  that  he  is  in  possession  for  the  stranger, 
though  it  may  be  proper  to  be  left  to  a  jury,  especially  if  the  stranger 
have  any  colour  of  title.  Ibid.  That  is,  as  I  understand  it,  there  must 
be  an  actual  entry,  or  perhaps  a  public  declaration  of  the  tenant  that 
he  held  under  an  adverse  title  might  be  deemed  an  ouster,  if  known 
to  the  landlord  and  acquiesced  in.  No  evidence  was  given,  in  the 
present  case,  that  Campbell  or  his  agent,  Brown,  had  any  knowledge 
of  the  correspondence  between  Clingan  and  Tenbrook,  the  plaintiff. 
It  was  the  duty  of  Tenbrook,  the  plaintiff,  to  eject  the  tenant,  or,  at 
least,  there  should  be  evidence  of  some  overt  act,  or  declaration  dis- 
seising Campbell,  and  of  his  acquiescence  therein.  Till  then, 
Clingan's  possession  was  Campbell's,  and  may  be  set  up  against  the 
plaintiff  in  this  ejectment 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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Sidle  against  Walters. 

In  an  action  of  ejectment,  evidence  offered  by  the  defendant  as  rebutting1,  should  not 
be  rejected  on  the  ground  that  it  introduced  a  new  subject-matter  of  defence,  if  the 
introduction  of  such  evidence  was  rendered  necessary  by  the  course  which  the  plaintiff 
had  previously  taken. 

Unseated  land,  the  property  of  minors,  sold  for  taxes,  is  subject  to  be  redeemed  at 
any  time  within  two  years  after  they  respectively  come  of  age. 

Semble,  If  one  merely  declares  publicly  that  he  purchases  land  for  another,  without 
any  previous  agreement,  or  without  any  advance  of  money  for  the  purpose,  it  is  not 
such  a  transaction  as  will  raise  a  trust  which  can  be  enforced  in  equity. 

ERROR  to  Vtnango  county. 

This  was  an  action  of  ejectment  by  Philip  Walters  and  his  wife, 
against  John  Sidle,  for  a  tract  of  land.  All  the  material  facts  of  the 
case  and  the  points  that  arose  are  distinctly  stated  in  the  opinion  of 
the  Court. 

Galbreath,  for  plaintiff  in  error,  as  to  the,  right  of  the  plaintiff  to 
redeem,  cited  the  act  of  1815,  sec.  4,  Purd.  Dig.  865.  That  With- 
erup  was  a  competent  witness,  Cutbush  v.  Gilbert,  4  Serg.  8? 
Rawle  551.  On  the  point  that  Witherup  was  not  trustee  as  the 
court  charged  the  jury,  he  cited  Kesler  v.  Kesler,  2  Watts  323; 
German  v.  Gabbald,  3  Sinn.  302;  Peebles  v.  Reading,  8  Serg.  4* 
Rawle  484;  Wallace  v.  Duffield,  2  Serg.  &c  Rawle  521. 

Pearson  for  defendant  in  error,  on  the  subject  of  the  alleged  trust 
cited  Brown  v.  Dysinger,  1  Rawle  40S:,  Peebles  v.  Reading,  8  Serg. 
£  Rawle  484. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J.  The  plaintiff  proved  an  actual  settlement  on  four 
hundred  acres  of  land,  and  a  warrant  and  survey  of  four  hundred 
acres  in  the  year  1806,  to  S.  Graham,  and  then  offered  a  deed  from 
said  Graham  to  Francis  Tracy,  dated  the  27th  of  August  1813,  re- 
citing a  patent,  which  was  excepted  to  and  admitted.  The  objection 
to  this  evidence  has  been  but  slightly  pressed.  It  was  most  clearly 
evidence.  The  plaintiffs  having  proved  that  they  were  the  heirs  of 
Tracy,  rested.  The  defendant  then  gave  the  assessments  of  1806 — 7, 
and  a  treasurer's  deed,  to  John  Witherup,  dated  the  24th  of  Novem- 
ber 1828,  and  rested.  The  defendant  then  offered  evidence  of  the 
reported  declarations  of  John  Witherup  to  different  persons,  and  at 
different  times,  that  he  purchased  at  the  Treasurer's  sale,  for  the 
heirs  of  Tracy,  and  consequently  he  was  then  trustee.  The  defen- 
dant then  offered  to  prove,  that  before  the  declaration  of  Witherup, 
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he  had  divested  himself  of  his  interest,  by  an  assignment  to  the  de- 
fendant. The  evidence,  if  received,  would  have  been  very  material 
to  the  defendant,  because  any  declaration  made  by  Witherup,  after 
his  interest  ceased,  would  not  affect  his  grantee.  But  the  court  over- 
ruled the  testimony,  because  the  defendant  had  in  the  first  instance 
risked  his  defence  on  the  title  of  Witherup,  and  that  it  was  not  com- 
petent in  rebutting,  to  change  the  course  by  showing  title  now  in 
the  defendant.  It  must  be  remarked  in  answer  to  the  view  of  the 
court,  that  the  defendant's  opening  was  amply  sufficient  for  his  pur- 
pose. It  was  a  complete  bar  to  the  plaintiffs'  recovery,  as  it  show- 
ed an  outstanding  title  in  another.  The  subsequent  evidence  became 
necessary,  in  consequence  of  the  plaintiffs  themselves  having  changed 
the  ground.  They  relied  in  the  first  instance  on  the  original  title,  as 
the  heirs  of  Tracy,  but  afterwards  they  seek  to  recover  the  land  as 
the  cestui  que  trust  of  Witherup,  the  purchaser,  at  the  treasurer's 
sale.  It  seems  to  me  that  the  evidence  was  strictly  rebutting.  The 
defendants  had  a  right  to  rely  on  so  much  of  their  case  as  was  a  bar 
to  the  plaintiffs'  claim,  and  to  reserve  the  other  testimony  to  meet 
the  new  attitude  which  the  plaintiff's  case  was  made  to  assume.  Why 
this  unusual  course  was  pursued  it  is  not  necessary  to  inquire.  It  is 
sufficient,  that  there  was  error  in  rejecting  the  testimony. 

The  defendant  further  objects  to  the  treasurer's  receipt  for  the 
redemption  money.  This  raises  the  question,  whether  the  heirs, 
some  of  whom  were  minors,  have  two  years  after  they  come  of  age, 
to  redeem.  If  we  take  the  words  of  the  4th  section  of  the  act  of 
the  13th  of  March  1815,  minors,  as  well  as  adults,  would  have  but 
two  years  after  the  sale  of  the  land,  to  redeem;  but  inasmuch  as  by 
the  proviso  of  the  section,  orphans  are  allowed  two  years  after  their 
disability  is  removed,  to  bring  suit  for  the  recovery  of  the  land  sold, 
and  that  they  are  allowed  the  same  time  to  tender  the  amount  of  the 
taxes,  for  which  the  land  was  sold,  and  the  costs,  and  the  additional 
sum  of  twenty-five  per  cent.  Upon  the  payment  of  this,  with  the 
value  of  the  improvements  made  on  the  land  after  the  sale,  which 
may  be  assessed  by  the  jury,  they  are  entitled  to  recover. 

The  proviso  is  made  for  the  benefit  of  minors,  and  we  should  strip 
it  of  all  its  advantages,  unless  we  give  the  act  this  construction. 
The  possession  of  the  land  and  the  profits  which  may  be  made,  will 
be  a  sufficient  compensation,  in  all  cases  where  the  purchaser  has 
thought  proper  to  improve,  for  any  interest  on  the  purchase-money, 
which  may  exceed  the  twenty-five  per  cent.  It  may  be  necessary 
to  remark,  as  the  point  was  made,  that  the  payment  enures  only  to 
the 'benefit  of  those  who  were  minors,  and  not  the  other  heirs  of 
Tracy. 

The  defendant  also  objects  to  the  answer  of  the  court  to  his  third, 
fourth,  and  fifth  points.  On  the  second  trial  of  the  cause,  it  is  more 
than  probable,  that  the  same  facts  will  not  be  presented,  particularly 
if,  as  alleged,  the  declaration  of  trust  were  made  after  the  conveyance 
of  the  premises,  by  Witherup,  to  Sidle.  I  do  not  think  it,  therefore, 
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expedient  to  examine  critically  the  charge  of  the  court.  If,  how- 
ever, the  court  intended  to  charge,  of  which  there  is  some  doubt, 
that,  when  a  man  declares  publicly,  merely  that  he  purchased  for 
another,  without  any  previous  agreement,  or  without  any  advance  of 
money,  this  is  such  a  transaction  as  raises  a  trust,  which  can  be 
enforced  in  equity;  I  must  say,  it  is  in  opposition  to  the  princi- 
ples established  in  Thissler  v.  Thissler,  2  Watts  323;  and  would 
amount  to  a  repeal,  so  far  as  such  sales  are  concerned,  of  the  statute 
of  frauds  and  perjuries.  It  would  open  the  door  to  the  very  mis- 
chief, which  the  statutes  were  intended  to  guard  against.  Whether 
a  subsequent  payment  of  part  of  the  purchase-money  will  vary  the 
law,  I  shall  not  at  this  time  express  any  opinion.  I  would  merely 
remark,  that  in  Thissler  v.  Thissler,  a  distinction  is  clearly  taken, 
between  a  subsequent  contract  and  a  trust. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Ross  against  Barker. 


If  a  rule  of  court  requires  depositions,  when  taken,  to  be  filed  within  a  reasonable 
time,  and  it  appears  that  when  a  deposition  was  taken  it  was  filed,  but  afterwards 
taken  out  of  the  office  and  had  been  out  for  several  years  before  the  trial,  the  court 
should  not  permit  it  to  be  read  in  evidence. 

A  beneficial  owner  of  land  may  maintain  ejectment  in  the  name  of  a  nominal  war- 
rantee, ignorant  both  of  the  action  and  the  trust,  no  more  being  required  than  to 
disclose  the  name  of  the  actual  party. 

The  possession  of  an  actual  settler  who  has  omitted  to  mark  out  his  boundaries  by 
competent  authority,  cannot  be  constructively  extended  beyond  his  immediate  occu- 
pancy. And  this  principle  is  peculiarly  applicable  to  a  settler  under  the  act  of  1792, 
who  might  have  a  survey  without  a  warrant,  and  who  cannot  recover  the  possession 
without  it. 

An  actual  settler  who  enters  upon  land  north  and  west  of  the  Ohio  and  Alleghany 
rivers  and  Conewango  creek,  within  two  years  after  the  date  of  a  warrant  which  had 
been  granted  to  another,  shall  not  gain  an  advantage  by  his  wrong ;  his  prevention  of 
performance  by  the  warrantee,  is  a  dispensation  with  it ;  and  his  actual  settlement  and 
improvement  enures  to  the  benefit  of  him  who  has  the  warrant  and  survey. 

The  entry  of  a  warrantee  to  perform  the  condition  of  settlement  as  required  by  the 
act  of  3d  April  1792,  was  congeable  till  the  expiration  of  two  years  from  the  ratifica- 
tion of  the  treaty  of  Grenville. 

A  verdict  for  the  plaintiff,  in  ejectment,  except  "eight  acres  to  be  laid  off  as  follows: 
beginning  at  the  Black  oak  or  factory  corner,  thence  down  the  creek  so  far  as  to  in- 
clude the  house  and  stable,  thence  westwardly  so  far  as  to  include  eight  acres  by 
running  north  to  the  east  and  west  line  of  said  tract,  thence  east  along  said  line  to  the 
place  of  beginning"  is  sufficiently  certain. 

ERROR  to  Beaver  county. 

This  was  an  action  of  ejectment  by  William  Barker  against 
Samuel  Ross  and  others. 

The  plaintiff  gave  in  evidence  a  warrant  dated  the  3d  of  April 
1792,  in  the  name  of  William  Barker,  and  another  of  the  same  date 
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in  the  name  of  Joseph  Williams  adjoining,  which  were  executed 
and  surveys  made  in  1794.  » 

The  defendants  relied  upon  an  application  of  William  Williams, 
dated  the  2 1st  of  May  1804,  for  a  vacating  warrant  for  400  acres, 
containing  parts  of  the  above  warranted  tracts;  also  an  application 
dated  the  28th  of  January  1807,  stating  that  Williams  had  sold  to 
Ross  &  Jackson,  and  requiring  the  warrant  to  issue  in  their  names. 
They  then  gave  in  evidence,  a  warrant  for  the  land  in  dispute  to 
Ross  and  Jackson,  dated  the  6th  of  April  1807,  interest  from  the 
1st  of  November  1792;  a  survey  in  pursuance  thereof  and  a  patent 
dated  the  19th  of  February  1811.  Defendants  then  proved  that 
William  Williams  had  built  a  house  on  the  land,  in  1796,  and  then 
had  five  or  six  acres  cleared,  and  raised  grain  and  lived  there  until 
the  13th  of  October  1806,  when  he  sold  to  Ross  &  Jackson,  who 
then  went  into  possession  and  continued  until  the  29th  of  October 
1817,  when  they  were  dispossessed  by  the  marshal,  by  a  writ  of 
hub.  fac.  poss.  The  defendant  also  alleged  that  Williams  had 
commenced  his  improvement  in  November  1792.  After  Ross  and 
Jackson  were  dispossessed  they  brought  an  ejectment  against  John 
Henry  and  others,  claiming  under  the  present  plaintiff's  title,  and 
recovered  a  verdict  and  judgment,  and  obtained  the  possession  and 
sold  to  the  present  defendants. 

The  defendants  called  several  witnesses,  who  had  resided  near  to 
and  knew  the  land  forty  years,  to  prove  that  they  never  knew  or 
heard  of  such  a  man  as  the  present  plaintiff,  William  Barker. 

The  defendant  also  offered  in  evidence  a  deposition  which  had 
been  taken  in  the  ejectment  by  Ross  and  Jackson  against  Henry  and 
others,  for  the  same  land  at  the  time  it  was  pending.  The  plaintiff 
objected  to  it  on  the  ground,  that  it  had  not  been  filed  in  the  office 
for  many  years,  as  required  by  a  rule  of  court:  and  on  this  ground 
the  court  rejected  it  and  the  defendant  excepted. 

The  jury  found  a  verdict  for  the  plaintiff,  except  eight  acres,  to 
be  laid  off  as  follows;  "  beginning  at  the  Black  oak  or  factory  corner, 
thence  down  the  creek  so  far  as  as  to  include  the  house  and  stable, 
thence  westwardly  so  far  as  to  include  eight  acres,  by  running  north 
to  the  east  and  west  line  of  said  tract,  thence  east  along  said  line  to 
the  place  of  beginning." 

The  following  points  submitted  by  the  defendant's  counsel  to  the 
court,  exhibit  the  different  questions  of  law  raised  and  argued. 

1.  That  if  they  believed  the  testimony  of  the  several  witnesses 
in  relation  to  the  existence  or  non-existence  of  the  plaintiff,  Wil- 
liam  Barker;  the   presumption   of   law   is,   that  he   either   never 
existed  or  is  dead,  and  that  in  either  case  the  action  cannot  be  sus- 
tained. 

2.  That  if  the  jury  believe  that  William  Williams  commenced 
his  settlement  in  1792,  in  November,  with  the  intention  of  perfect- 
ing the  same,  and  that  it  was  followed  up  by  his  improvement  and 
residence  in  February  1796,  and  that  he  paid  interest  to  the  state 
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from  the  1st  of  November  1792,  and  that  his  application  was  for 
parts  of  two  tracts  and  that  the  settlements  were  made  upon  the 
tracts  appears,  for  there  has  been  no  abandonment  in  law  of  his  first 
settlement,  and  the  plaintiff  cannot  recover. 

3.  The  plaintiff  must  recover  on  the  strength  of  his  own  title 
and  not  upon  the  weakness  of  the  defendant's.     The  plaintiff  cannot 
recover  any  portion  of  the  land  lying  within  the  alleged  survey  of 
Joseph  Williams. 

4.  That  if  the  settlements  were  made  prior  to  plaintiff's  survey  ^ 
in  1794,  plaintiff  cannot  recover. 

5.  Unless  the  plaintiff  has  complied  with  the  requisitions  of  the 
act  of  1792,  he  cannot  recover.     Unless  plaintiff  has  done  so  within 
two  years  after  the  treaty  of  Fort  Grenville,  plaintiff  cannot  recover. 
The  fact  of  Williams  being  in  possession  is  no  excuse. 

6.  That  the  act  of  the  14th  of  March  1814,  relates  to  the  act  of 
1792,  and  unless  plaintiff  has  proved  that  within  two  years  from 
the  date  of  the  warrant  he  went  upon  the  land  or  attempted  to  do 
so,  and  that  he  was  prevented  by  the  enemies  of  the  United  States, 
and  that  he  persisted   for  two  years,  and   circumstantially  proves 
what  attempts  were  made  and  acts  of  persistence,  or  that  plaintiff 
has,  within  two  years  from  the  date  of  the  same  act  of  1814,  ten- 
dered a  deed  to  defendants  for  150  acres,  including  his  improve- 
ment, that  the  plaintiff  cannot  recover. 

7.  That  the  plaintiff  must  have  made  an  actual  survey  on  the 
ground,  and  that  in  order  to  constitute  such  survey  the  extreme 
lines  of  the  tracts  claimed  must  have  been  run  and  marked.     If  the 
plaintiff  relies  on  the  depreciation  surveys,  they  must  prove  the 
same  were  adopted  and  conform  to  the  survey  of  plaintiff  returned. 

8.  That  the  settlement  of  William  Williams  is  an  incipient  title 
and  affords  that  kind  of  colour  of  title,  which,  if  held  adversely  for 
twenty-one  years,  protects  defendants  in  their  possession,  coexten- 
sive with  the  claim  of  the  settlement. 

9.  That  if  the  jury  believe  the  defendants  or  those  under  whom 
their  claim  is,  held  the  tract  of  land  in  controversy  adversely  for 
twenty-one  years,  their  actual  improvements  and  enclosures  are 
protected  by  the  statute  of  limitations. 

10.  That  plaintiff's  warrant  is  a  shifted  one,  and  does  not  attach 
to  the  soil  until  the  return  and  acceptance  of  the  same  at  the  land 
office. 

The  answers  of  the  court  (Bredin,  President)  to  these  points,- 
were  in  accordance  with  the  law,  as  ultimately  decided  by  this  court, 
and  need  not  be  more  particularly  stated. 

The  cause  was  argued  at  October  term  1835,  by 

Watts  and  Biddle,  for  plaintiff  in  error,  and  held  under  advise- 
ment; and  the  court  ordered  a  reargument  at  this  term,  and  the 
same  was  again  argued  by 
v. — 2  z 


394  SUPREME  COURT  {Pittsburgh 

[Ross  v.  Barker.] 

Watts,  for  the  plaintiff  in  error. 

Fetterman  and  Forward,  for  defendants  in  error. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  rejection  of  the  depositions  has  not  been  a 
subject  of  particular  reliance;  nor  does  there  seem  to  be  colour  for 
the  exceptions  to  which  it  gave  birth.  It  was  not  explicitly  shown, 
as  it  ought  to  have  been,  that  the  depositions  were  taken  in  a  con- 
flict between  the  same  titles.  One  of  the  defendants  in  the  former 
ejectment  was  in  possession  under  a  stranger,  whose  title  does  not 
appear;  and,  as  no  defence  was  made  at  the  trial,  he  and  the  other 
defendants  may  have  been  naked  intruders.  Nor  was  there  com- 
petent proof  of  the  filing  required  by  the  rule  of  court.  All  was 
parol;  and  it  but  appeared  that  it  was  the  practice,  a  monstrous 
one  to  be  sure,  to  make  no  memorandum  of  the  filing;  and  that 
though  the  depositions  had  been  put  into  the  office,  they  had  been 
taken  away  and  brought  back  again  by  one  of  the  defendants,  after  a 
lapse  of  thirteen  or  fourteen  years.  What  may  have  happened  to 
them  in  this  interval  of  surreptitious  custody — probably  nothing,  but 
possibly  a  great  deal — cannot  certainly  be  told;  and,  to  say  nothing 
of  the  incongruity  of  verbal  proof  of  an  office  transaction,  it  is  abund- 
antly clear  they  were  not  filed  within  the  meaning  of  the  rule,  or  in 
the  keeping  prescribed  by  it. 

The  point  raised  by  the  second  assignment  of  error  is  disposed  of 
by  the  decision  in  Campbell  v.  Galbraith,  1  Watts  78,  that  the 
beneficial  owner  may  maintain  ejectment  in  the  name  of  a  nominal 
warrantee,  ignorant  both  of  the  action  and  the  trust,  no  more  being 
required  than  to  disclose  the  name  of  the  actual  party.  The  nega- 
tive presumption  attempted,  from  the  fact  that  certain  of  the  defend- 
ant's witnesses  had  not  heard  of  the  legal  plaintiff,  would  enable  a 
party  to  prove  the  death  or  non-entity  of  any  person  whatever,  as 
nothing  would  be  easier  than  to  find  those  who  had  not  heard  of 
him. 

It  is  unnecessary  to  recapitulate  the  decisions  on  the  statute  of 
limitations ;  for  if  there  is  any  thing  definitely  settled,  it  is,  that  the 
possession  of  a  settler  who  has  omitted  to  mark  out  his  boundaries 
by  competent  authority  cannot  be  constructively  extended  beyond 
his  immediate  occupancy.  And  this  principle  is  peculiarly  appro- 
priate to  a  settler  under  the  act  of  1792,  who  might  have  had  a  sur- 
vey without  a  warrant,  and  who  cannot  recover  the  possession  with- 
out it.  What,  then,  was  the  defendant's  case?  The  settler  under 
whom  they  claim  began  his  residence  in  1796,  and  his  immediate 
successors  obtained  their  vacating  warrant  and  survey  in  1807,  be- 
fore which  they  had  no  constructive  possession  of  any  land  in  par- 
ticular; but  having  then  gained  a  constructive  possession  of  all 
included  by  their  survey,  it  continued  till  1817,  a  period  of  bare 
ten  years,  when  they  were  evicted  by  process.  It  is  obvious  they 
did  not  gain  a  colourable  title  to  the  plaintiff's  survey,  for  they 
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claimed  in  hostility  to  it;  and  this  differs  their  case  from  that  of 
M'Call  v.  Neely,  3  Watts  69,  where  the  occupants  had  entered  as 
proprietors  of  the  whole,  and  had  paid  the  taxes  for  it.  The  settler, 
here,  made  pretension  to  no  tract  in  particular ;  and  his  successors 
had  their  warrant  laid  on  parts  of  two  adjoining  surveys.  Had  the 
settler  procured  a  survey  on  his  settlement  alone,  as  he  might  have 
done  by  virtue  of  the  eighth  section  of  the  act  of  1792,  the  interve- 
ning lapse  of  time  would  have  protected  it;  but  his  negligence  disa- 
bles his  successors  from  retaining  more  than  was  in  actual  pos- 
session. They  are  consequently  driven  to  a  defence  on  the  act  of 
1814,  which,  to  avail  them,  must  be  not  only  constitutional  but  ap- 
plicable to  their  case. 

In  performing  the  condition  of  settlement  imposed  by  the  act  of 
1792,  the  warraniees  were  exposed  to  resistance  from  a  quarter  not 
anticipated.  The  instances  in  which  their  lands  were  pre-occupied 
by  settlers  regardless  of  their  rights  are  innumerable.  In  this  pre- 
dicament, to  have  attempted  to  enter,  would  have  produced  violence 
and  the  shedding  of  blood.  It  was  justly  said  in  Jones  v.  Anderson, 
4  Yeates  375,  that  it  would  show  but  little  knowledge  of  the  spirit 
of  the  contest,  to  suppose  that  an  actual  settler  would  have  yielded 
to  the  remonstrances  of  a  warrantee ;  and  that  so  far  from  requiring 
the  latter  to  proceed  till  he  was  actually  resisted,  the  mild  spirit  of 
the  law  invites  not  to  adventures  which  tend  to  a  breach  of  the 
peace.  These  cases  were  not  provided  for.  The  proviso  in  the 
ninth  section  explicitly  regards  prevention  by  the  public  enemy. 
"  If  any  such  actual  settler,  or  any  grantee  in  any  such  original  or 
succeeding  warrant,  shall,  by  force  of  arms  of  the  enemies  of  the 
United  States,  be  prevented  from  making  such  actual  settlement, 
or  be  driven  therefrom,  and  shall  persist  in  his  endeavours  to  make 
such  actual  settlement  as  aforesaid,  then,  in  either  case,  he  and  his 
heirs  shall  be  entitled  to  have  and  to  hold  the  said  land  in  the  same 
manner  as  if  the  actual  settlement  had  been  m^de  and  continued." 
Upon  the  happening,  therefore,  of  the  unforeseen  contingency  of  pre- 
vention by  actual  settlers,  while  the  warrant  was  in  admitted  force, 
the  courts  were  compelled  to  dispose  of  it  as  they  were  persuaded 
the  legislature  would  have  done.  They  declared,  in  accordance 
with  the  purest  ethics  and  the  maxims  of  the  common  law,  that  the 
settler  should  not  gain  an  advantage  by  his  wrong:  and  that  his  pre- 
vention of  performance  was  a  dispensation  with  it.  Such  was  the 
construction  in  the  Attorney-general  v.  The  Grantees,  4  DalL  242; 
Buchanan  v.  Myer,  3  Yeates  5S6  ;  Patterson  v.  Cochran,  1  Binn. 
231,  and  Jones  v.  Anderson  already  quoted.  Now,  the  settled  con- 
struction of  a  statute  is  a  part  of  it;  and  when  it  has  become  a  rule 
of  property,  as  this  undoubtedly  has,  is  no  more  to  be  disturbed  than 
the  express  enactments  of  the  statute  itself.  Beside  prevention  by 
the  public  enemy,  then,  there  was,  at  the  passing  of  the  act  of  1814, 
another  available  justification  for  non-performance  of  the  condition 
of  settlement ;  and  how  far  did  the  legislature  intend  to  deprive  the 
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warrantee  of  it?  That,  act  declares  that  he  shall  not  recover  without 
proof  that  he,  or  some  one  for  him,  "  did,  within  two  years  from  the 
date  of  the  warrant,  go  on  the  land  so  claimed,  or  attempt  to  go; 
and  that  he,  or  such  person,  was  individually  prevented  by  the  ene- 
mies of  the  United  States  from  settling  said  land;  and  that  he,  or 
such  person,  did  persist  two  years,  from  the  date  of  the  warrant,  to 
settle  and  improve  the  same,  or  cause  the  same  to  be  done;  and  show 
circumstantially  what  attempts  and  what  acts  of  persistence  were 
made :  or  that  he  has  made,  or  caused  to  be  made,  such  settlement, 
residence  and  improvement  as  is  required  by  the  act  of  1792,  arid 
within  the  time  therein  specified."  The  object  of  this  was  to  hold 
the  warrantee  to  strict  proof  of  actual  prevention  by  the  enemies  of 
the  United  States,  where  that  is  the  point  of  defence  ;  and  the  clause 
is  certainly  not  prima  facie  applicable  to  prevention  by  the  wrongful 
occupancy  of  him  who  alleges  the  want  of  performance.  It  is  said 
his  case  is  embraced  by  the  clause  which  says  that  the  specified  proof 
shall  be  made  "  before  any  person  claiming  land  north  and  west  of 
the  rivers  Ohio  and  Alleghany,  and  Conewango  creek,  shall  recover 
against  an  actual  settler."  A  literal  application  of  the  text  would 
bar  even  the  owner  of  a  donation  tract  who  was  bound  to  make  no 
settlement  at  all,  and  that  was  certainly  no  part  of  the  design.  But 
take  the  case  of  a  warrantee  bound  to  make  a  settlement  within  two 
years  from  the  date  of  the  warrant,  who  has  been  prevented  by  the 
intrusion  of  a  wrongdoer  in  a  time  of  profound  peace.  If  superadded 
proof  of  prevention  by  the  public  enemy  were  exacted,  he  could  not 
recover  at  all,  for  he  could  not  prove  a  settlement,  because  he  was 
prevented  from  making  it  by  the  party  putting  his  defence  on  the 
\yant  of  it;  and  he  could  not  prove  that  he  was  prevented  by  a  pub- 
lic enemy,  because  there  was  none.  If  the  disseisin  of  such  a  settler 
were  protected,  the  rights  of  the  parties  would  be  referred,  in  the  first 
instance,  to  the  arbitration  of  force.  In  Bedford  v.  Shilling,  4  Serg. 
Sf  Rawle  410,  the  act  was  deemed  inapplicable  to  actions  pending 
in  order  to  protect  the  warrantee  from  costs  incurred  in  the  prose- 
cution of  an  undoubted  right;  but  it  would  be  fraught  with  still  more 
startling  injustice  to  apply  it  so  as  to  require  impossible  proof  of 
conditions  which  were  no  part  of  the  title.  Beside,  a  law  requiring 
the  performance  of  any  such  condition  would  be  a  direct  infraction 
of  the  constitutional  provision  which  guards  the  sanctity  of  contracts; 
and  a  construction  in  favour  of  an  admitted  wrongdoer,  therefore, 
cannot  be  admitted.  Nor  would  it,  in  this  instance,  accord  with  the 
actual  design.  Indeed,  the  reverse  is  indicated  by  the  letter;  for  it 
requires  no  ingenuity  to  show  the  settlement  of  the  intruder  to  be 
the  settlement  of  the  warrantee,  and  as  such,  performance  of  the  con- 
dition; for,  as  it  must  have  been  indifferent  to  the  state  whether  it 
were  performed  by  the  settler  or  the  warrantee,  it  will  not  be  pre- 
tended that  she  might  have  issued  a  vacating  warrant  to  a  third  per- 
son; and  as  the  title  of  the  intruder  would  be  out  of  the  question,  the 
warrant  and  settlement  would  hold  the  land  of  course.  The  case 
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would  be  analogous,  in  principle,  to  that  of  a  patent  purchased  by 
one  who  had  not  the  title,  which  enures  to  the  benefit  of  him  who 
has,  insomuch  as  to  make  a  second  patent  unnecessary,  as  was  held 
in  M'Coy  v.  Work,  5  Binn.  157;  Uuer  v.  Boyd,  1  Serg.  <§'  Kawle 
2Oo,  and  Gonzalies  v.  Hoover,  6  Ibid.  118.  It  may  be  said  the 
words  of  the  act  require  the  warrantee  to  have  made  the  settlement 
in  person,  or  to  have  "  caused  it  to  be  done;"  and  that  there  is  no 
privity  between  him  and  the  settler.  The  meaning  plainly  is,  that 
it  shall  have  been  made  by  the  settler  or  some  one  in  his  stead;  and 
it  is  clear  that  equity  would  turn  the  wrongful  settler  into  a  trustee. 
The  true  construction  therefore  is,  that  the  protection  of  the  act  may 
not  be  invoked  by  him  who  did  not  enter  after  the  warrantee  had 
made  default. 

Still  the  letter  requires  proof  of  settlement  within  two  years  from 
the  date  of  the  warrant;  and  here  the  settler  entered  at  a  period  more 
remote,  though  still  within  two  years  from  the  ratification  of  the 
treaty  of  pacification.  The  words,  however,  are  the  same  as  those 
of  the  act  of  1792;  and  are  to  receive  the  same  construction.  That 
it  was  not  originally  a  sound  one,  might  be  easily  maintained;  yet 
the  state  ought  to  be  the  last  to  complain  of  it.  No  lawyer  can 
withhold  his  acquiescence  from  the  conclusion  of  the  supreme  court 
of  the  United  States  in  Huidekoper  v.  Douglass,  3  Crunch  1,  that 
the  condition  was  gone  by  the  continuance  of  hostilities  during  the 
time  limited  for  its  performance.  But  our  own  court,  borrowing  the 
arbitrary  doctrine  of  cy  pres  from  the  statutory  jurisdiction  of  chan- 
cery over  a  peculiar  subject,  engrafted  on  the  contract  a  legal  condi- 
tion of  settlement  after  the  pacification  which  had  not  been  in  the 
contemplation  of  any  one.  Equity  may,  perhaps,  relieve  against  a 
condition  under  very  peculiar  circumstances,  as  in  the  case  of  a  for- 
feiture for  non-payment  of  rent,  the  clause  of  re-entry  being  in  the 
nature  of  a  penalty;  but  it  is  incompetent  to  enlarge  the  measure  of 
performance,  or  impose  a  new  one.  The  case  of  Norton  v.  Rouse,  1 
Binn.  460,  and  the  anonymous  case  in  2  Ch.  Ca.  19,  the  only  ones 
in  which  a  chancellor  ever  presumed  to  add  to  a  contract,  are  gene- 
rally given  up  as  indefensible.  But  in  England,  the  power  of  con- 
trolling a  gift  to  a  superstitious  use  so  as  to  appoint  it  to  a  use  incon- 
testably  charitable,  which  is  the  archetype  of  the  doctrine  of  cy  pres 
as  applied  to  the  act  of  1792,  is  vested  in  the  crown,  or,  in  other 
words,  the  chancellor,  by  the  statutes  1  H.  6,  c.  14;  15  R.  2,  c.  5; 
23  H.  8,  c.  10,  and  37  H.  8,  c.  4,  which,  were  they  in  force  here, 
would  not  authorise  the  judges  to  interpolate  a  condition  uncon- 
nected with  the  use.  But  such  as  it  was,  the  state  had  the  benefit  of 
it;  and  an  objection  to  it  now,  would  come  with  a  bad  grace  from 
her  or  those  who  claim  by  her  title.  It  must,  therefore,  be  taken 
for  the  established  and  rightful  construction,  that  the  entry  of  the 
warrantee  to  perform  the  condition  of  settlement,  was  congeable 
till  the  expiration  of  two  years  from  the  ratification  of  the  treaty. 
Such,  then,  being  the  contract,  it  would  be  an  infringement  of  it 


398  SUPREME  COURT  [Pittsburgh 

[Ross  v.  Barker.] 

palpably  within  the  constitutional  prohibition,  to  legalise  the  entry 
of  a  settler  within  that  period,  a  consequence  to  be  avoided.  The 
case  of  the  defendants,  therefore,  stands  on  no  better  foundation  than 
if  the  settler  had  entered  within  two  years  from  the  date  of  the 
warrant:  and  the  provisions  of  the  act  of  1814,  are  plainly  inappli- 
cable to  it. 

The  exception  to  the  verdict  is  equally  untenable.  The  purpose 
of  the  jury  was  to  except,  from  the  recovery,  a  part  of  the  land 
protected  by  the  statute  of  limitations;  to  effect  which  they  desig- 
nated it  by  natural  marks  and  geometrical  lines.  What  more  could 
be  done  by  men  who  had  not  explored  the  ground  with  a  surveyor? 
They  found  for  the  plaintiff  the  land  contained  in  his  survey  except 
"eight  acres  to  be  laid  off  as  follows:  beginning  at  the  black  oak  or 
factory  corner,  thence  down  the  creek  so  far  as  to  include  the  house 
and  stable,  thence  westwardly  so  far  as  to  include  eight  acres  by 
running  north  to  the  east  and  west  line  of  said  tract,  thence  east 
along  said  line  to  the  place  of  beginning."  Now,  had  the  word 
west  been  used  for  westwardly,  even  mathematical  precision  would 
have  been  attainable  from  this  description;  but  less  than  mathemati- 
cal precision  is  sufficient.  In  Massey  v.  Thomas,  6  Binn,  333,  an 
award  in  ejectment  finding  a  line  between  two  given  points  was  cer- 
tain enough,  though  a  single  line  includes  nothing.  There,  it  may 
be  said,  the  course  was  precisely  fixed;  and  that  the  word  west- 
wardly means  no  more  here  than  tending  to  the  west.  Yet  we  must, 
of  necessity,  have  regard  to  the  common  parlance  of  jurors  suddenly 
called  to  act  in  these  matters,  and  without  assistance.  They  meant 
to  except  the  improved  land  which  had  been  all  along  in  actual  pos- 
session; and  though  they  doubtless  had  a  competent  notion  of  the 
general  bearings  of  its  boundaries,  they  could  not,  without  a  previous 
survey,  have  designated  them  with  extreme  precision.  Keeping 
their  object  in  view,  a  surveyor  would  have  no  difficulty  in  laying 
off  the  excepted  land;  and  as  the  verdict  may  be  thus  executed,  it 
is  certain  enough. 

Judgment  affirmed. 
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Mullen  against  M'Kelvy. 

The  legality  of  the  execution  of  a  will  must  be  judged  of  by  the  law  as  it  was  when 
it  was  executed,  and  not  as  it  was  at  the  death  of  the  testator. 

Each  of  two  witnesses  to  a  will,  in  order  to  establish  its  execution,  must  testify  to  all 
that  the  law  requires,  in  order  to  justify  the  court  in  permitting  it  to  go  to  the  jury. 

When  one  subscribing  witness  testifies  positively  to  the  execution  of  a  will,  and  the 
other,  that  he  remembers  having  subscribed  a  will  as  a  witness,  at  the  request  of  the 
testator,  and  will  not  say  positively  whether  his  name  as  a  witness  to  the  will,  is  his  sig- 
nature or  not,  the  court  rightly  permitted  the  will  to  be  read  to  the  jury. 

ERROR  to  the  district  court  of  Jilleghany  county. 

This  was  an  action  of  ejectment  by  William  Mullen  and  his  wife, 
against  Samuel  M'Kelvy  for  the  undivided  half  of  six  acres  of 
land,  in  the  northern  liberties  of  Pittsburgh. 

The  only  question  in  the  cause,  was  whether  the  will  of  Hugh 
M'Kelvy  was  legally  proved.  The  defendant  was  a  devisee  under 
the  will,  and  the  plaintiffs  claimed  as  heirs  at  law. 

The  subscribing  witnesses  to  the  will  were  Thomas  Hamilton, 
who  wrote  it,  and  Isaac  Walker.  The  former  testified  positively  to 
the  execution  of  the  will,  and  all  the  circumstances  attending  it:  the 
latter,  that  he  had  been  called  upon  to  witness  Hugh  M'Kelvy's 
will,  and  did  sign  his  name  as  a  witness;  but  to  all  questions  asked 
him,  whether  he  believed  his  name  to  be  his  signature,  he  answered, 
that  he  would  not  be  positive;  that  it  looked  like  his,  &c.  as  is  more 
particularly  set  forth  in  the  opinion  of  the  court.  After  the  proof, 
thus  given,  the  defendant  offered  to  read  the  will  to  the  jury.  The 
plaintiff  objected  on  the  ground  that  it  was  not  legally  proved  by 
two  witnesses:  but  the  court,  (Grier,  President),  overruled  the  ob- 
jection, to  which  the  plaintiffs  excepted. 

Biddle  and  Fetterman  for  plaintiffs  in  error,  cited  Huff  v.  Huff, 
6  Serg.  §*  Rawle  47;  16  Serg.  fy  Rawle  86;  8  Vez.  476;  1  Watts 
463. 

Lowry  and  Forward  for  defendants  in  error.     The  execution  of 
the  will  must  be  established  by  the  evidence  required  by  the  law  as 
it  was  when  it  was  executed,  and   not  as  it  was  at  the  death  of  the 
testator.  Jlmb.  550;  3  Jltk.  551;  2  Jltk.  36;  Free,  in  Chanc.  77j 
1  Vtz.  225;  2  Shoiuers  16;  2  Mod.  310.     That  the  will  was  suffi 
ciently  proved  to  justify   its  submission  to  the  jury,  6  Serg.  fy 
Rawle',  4  Esp.  Rep.  37;'  3  Yeates  515;  2  Dal.   96;   Conn.  Rep. 
531;  1  Pr.  Wms.  740;  2  Saund.  Plea,  fy  Ev.  932;  4  Yeates  79; 
Smith  v.  Sainsbury,  24'JEng.  Com.  L.   Rep.  275;  Rex  v.  Henry, 
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24  Eng.  Com.  L.  Rep.  285;  Beauchamp  v.  Cask,  14  Eng.  Com. 
L.  Rep.  410. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J.  The  paper  purporting  to  be  the  last  will  and  tes- 
tament of  Hugh  M'Kelvy  appears,  not  only  from  its  face,  but  like- 
wise from  the  evidence,  to  have  been  made  before  the  late  act  of 
assembly,  passed  on  the  subject  of  wills  in  1833-4;  though  M'- 
Kelvy is  admitted  to  have  died  afterwards.  It  is  also  admitted  that 
the  execution  of  the  instrument  must  be  judged  of  by  the  law  as  it 
stood  at  the  time  of  its  execution,  and  not  at  the  time  of  the  death 
of  the  testator.  In  support  of  this  latter  admission,  the  following 
authorities  have  been  cited  by  the  counsel  for  the  defendant  in  error: 
Amb.  550;  3  Atk.  551;  2  Id.  36;  1  Eden.  482;  Pre.  in  Chan.77', 

1  Freem.  542;   1  Vez.  225.  33.  178;  2  Show.  16;  S.  C.  2  Mod.  310; 

2  Freem.  466;  1  P.  Wms.  97;  9  Law.  Lib.  containing   Vorhes  on 
Stat.  681;  2  Vez.  265;  4  Id.  555. 

The  only  question  discussed  on  the  argument  was,  whether  the 
evidence  given  on  the  trial  amounted  to  proof,  by  two  witnesses,  of 
the  execution  of  the  writing  by  Hugh  M'Kelvy  as  his  last  will  and 
testament,  in  conformity  to  the  act  of  1705;  so  as  to  justify  the  court 
below  in  permitting  it  to  go  to  the  jury,  to  be  determined  by  them, 
as  a  matter  of  fact,  whether  he  had  made  and  published  it  as  such  or 
not. 

The  act  of  1705  "  concerning  the  probates  of  written  and  nuncu- 
pative wills,  and  for  confirming  devises  of  land,"  being  the  only 
law  in  force  on  this  subject  at  the  time  the  writing  in  question  was 
made,  required  that  wills  in  order  to  render  them  available  in  pass- 
ing lands  should  be  in  writing  and  proved  by  two  or  more  credible 
witnesses.  In  Eysterw.,  Young,  3  Yeates  515,  however,  it  was  held 
that  circumstances  might  supply  the  want  of  one  witness,  where 
they  go  to  the  immediate  act  of  disposition,  so  that  it  would  not  seem 
to  be  requisite  that  there  should  be  literally  two  witnesses  in  every 
case,  either  of  whose  testimony  would  be  sufficient  to  prove  the 
execution  of  the  will  in  case  one  witness  were  made  so  by  law. 
Still,  however,  whenever  there  are  but  two  witnesses  called  to  es- 
tablish the  will,  each,  in  order  to  do  so,  must  be  able  to  testify  to  all 
that  would  be  requisite,  to  warrant  a  jury  in  establishing  it,  were 
the  proof  of  one  witness  only  sufficient  in  law  for  such  purpose. 
This  is  the  whole  extent  of  the  doctrine  laid  down  in  Hock  v.  Hock, 
6  Serg.  4'  J?«M>/e47,and  Reynolds  v.  Reynolds,  16  Serg.  fy  Rawle 
82.  For  there  is  nothing  decided  or  laid  down  in  either  of  those 
cases  going  to  show  that  a  will  may  not  be  proved  by  circumstantial 
evidence,  where  each  circumstance,  composing  the  aggregate  neces- 
sary to  make  up  the  sum  of  proof,  is  testified  to  by  at  least  two 
witnesses,  though  the  two  witnesses  proving  each  circumstance 
may  not  be  the  same.  It  is  doubtless  necessary  that  the  whole 
chain  of  circumstances  should  be  proved  by  the  testimony  of  two 
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witnesses  at  least,  but  then  each  link  of  the  chain  may  be  proved 
by  two  witnesses  who  prove  no  other  link  of  it.  And,  in  this  latter 
case,  as  the  number  of  witnesses  is  increased,  by  producing  two  new 
witnesses  to  establish  each  link,  the  proof  is  thereby  rather  strength- 
ened than  weakened;  for  it  is  easy  to  perceive,  that  t\vo  witnesses 
may  be  more  readily  obtained  to  testify  untruly  from  corrupt  mo- 
tives than  twenty.  Two  may  be  procured  for  such  purpose  when 
no  greater  number  can;  and  even  if  twenty  could,  the  increase  of 
number  would  most  likely  multiply  the  chances  of  detecting  the 
fraud,  and  thus  furnish  some  security  against  its  success. 

In  the  present  case  the  execution  of  the  writing  by  H.  M'Kelvy, 
as  his  last  will  and  testament,  is  testified  to  very  fully  by  Mr  Ha- 
milton. This,  indeed,  is  not  denied,  but  admitted  by  the  counsel  for 
the  plaintiff  in  error.  But  then,  it  is  alleged,  and  has  been  strenu- 
ously argued,  that  neither  the  testimony  of  Isaac  Walker,  nor  yet 
that  of  the  other  witnesses,  taken  in  connection  with  his,  is  sufficient 
to  supply  the  want  of  the  testimony  of  a  second  witness.  It  there- 
fore becomes  necessary  here  to  turn  to  the  testimony.  Walker  tes- 
tifies positively  that  he  was  called  into  Mr  Hamilton's  office  to 
witness  a  writing  which  Hugh  M'Kelvy  acknowledged  was  his  last 
will  and  testament;  and  that  he  subscribed  his  name  as  a  witness  to 
it;  but  whether  the  one  in  question  be  the  same  or  not  he  does  not 
know  ;  cannot  be  positive  that  it  is;  says  that  the  signature  of  his 
name  looks  pretty  much  like  his  handwriting,  but  cannot  be  posi- 
tive whether  it  is  his  or  not;  it  is  like  it ;  it  may  be  his  signature ; 
it  is  something  like  his,  and  the  paper  something  similar  to  the  one 
he  signed;  though  it  does  not  appear  to  be  so  long;  does  not  think 
M'Kelvy's  signature  was  to  the  paper;  does  not  think  he  put  it  down 
in  his  presence;  looking  at  the  paper  again,  he  says  he  saw  no  such 
name  to  it  as  M'Kelvy's  appeared  to  be  then,  but  did  not  look  at  it 
for  the  purpose  of  examining  whether  there  was  a  name  to  it  or  not. 
Now,  whether  this  testimony  of  Walker  would  have  been  sufficient 
to  have  justified  the  court  in  submitting  the  fact  of  the  execution  of 
the  will  to  the  jury,  to  be  determined  by  them,  in  case  the  law  had 
made  the  proof  of  one  witness  sufficient  for  this  purpose,  may  be  a 
question  about  which  there  may  possibly  exist  some  diversity  of 
opinion.  In  Garrells  v.  Alexander,  4  Esp.  Ca.  37,  Lord  Kenyon  is 
reported  to  have  left  the  question  of  the  defendant's  handwriting  to 
the  jury  on  much  less  evidence  than  that  of  Walker.  The  witness 
there  had  never  seen  the  defendant  write,  except  in  signing  his  name 
to  the  bail-bond  taken  in  the  suit;  and  being  asked  whether  he  be- 
lieved the  acceptance  of  the  bill  then  in  question  to  be  the  hand- 
writing of  the  defendant,  he  said  he  could  form  no  belief  on  the 
subject;  but  said  it  was  like  the  handwriting  in  which  the  bail-bond 
was  subscribed.  He  looked  again  on  the  bill,  and  said  it  was  like 
the  handwriting  in  which  the  defendant  had  subscribed  the  bail- 
bond;  but  he  could  not  speak  to  any  belief  further  than  he  had 
already  done.  Whereupon  lord  Kenyon  said,  he  thought  there  was 
v. — 3  A 
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evidence  to  go  to  the  jury;  and  that  he  was  bound  1o  leave  it  to  them. 
Now  there  is  certainly  no  difference  between  the  evidence  upon 
which  it  is  proper  to  submit  the  execution  of  a  will  and  that 
of  any  other  instrument  as  a  matter  of  fact  to  be  decided  by  the 
jury,  except  that  the  proof  of  the  execution  of  the  will  must  be 
made  by  at  least  two  witnesses,  when  one  may  be  sufficient  in  other 
cases.  This  is  the  only  particular  in  which  the  proof  of  the  execu- 
tion of  a  will  is  changed  by  the  act  of  1705,  from  what  the  rules  of 
the  common  law  would  have  required.  Lewis  v.  Lewis,  6  Serg.  fy 
Rawle  496.  But  still  it  may  be  that  lord  Kenyon  went  too  far  in 
leaving  the  fact  of  the  acceptance  of  the  bill  by  the  defendant  to  the 
jury,  on  the  evidence  there  given.  And  lord  Eklon,  in  Eagleton  v. 
Kingston,  8  Vez.  475-6,  doubts  the  authority  of  the  case,  and  says, 
"that  formerly,  unless  the  witness  would  testify  that  he  believed  the 
writing  to  be  of  the  person,  it  would  not  have  been  deemed  evi- 
dence; saying  that  he  thought  it  like  it,  was  not  sufficient."  This 
would  certainly  seem  to  be  the  more  rational  rule.  And,  at  first,  1 
must  confess  that  I  was  rather  inclined  to  believe  that  the  testimony 
of  Walker  here  was  insufficient,  although  it  goes  much  farther  to- 
wards proving  the  execution  of  the  writing  in  question  by  M'Kelvy, 
than  the  evidence  did  in  the  case  before  lord  Kenyon.  1  am  now, 
however,  upon  a  more  thorough  examination  of  Walker's  testimony, 
taking  all  together,  rather  of  the  opinion,  that  it  was  sufficient  to 
have  made  it  the  duty  of  the  court  to  refer  the  fact  of  the  execution  to 
the  jury,  in  case  one  witness  only  had  been  sufficient  in  law  for  that 
purpose.  But  the  testimony  of  Mr  Hamilton  being  full  and  com- 
plete as  to  the  point  of  the  execution  of  the  writing,  it  was  there- 
fore correctly  submitted  by  the  court  to  the  jury.  For,  although  it  is 
true,  that  Walker  does  not  in  terms  testify,  that  he  believes  his 
name,  to  the  instrument  as  a  witness,  to  be  his  handwriting,  yet  I 
cannot  avoid  thinking  that  under  the  circumstances  given  in  evi- 
dence by  him,  he  has  testified  to  what  ought  to  be  considered  equiva- 
lent to  it.  Indeed  I  regard  his  testimony  as  proving  the  execution 
of  the  instrument  by  M'Kelvy,  much  more  strongly  and  satisfacto- 
rily, than  if  it  had  been  done  by  a  subscribing  witness,  testifying 
merely  to  his  belief  ot  the  handwriting  being  his  own,  who  seemed 
to  be  so  little  acquainted  with  writing  generally,  as  not  to  be  very 
capable  of  distinguishing  his  own  from  an  imitation  of  it  merely, 
without  his  having  any  recollection  whatever  of  his  having  ever 
witnessed  such  an  instrument,  or  of  the  slightest  circumstance  con- 
nected with  it.  And  yet  it  cannot  be  doubted,  but  such  evidence 
would  have  made  it  the  duty  of  the  court  to  have  left  the  fact  of  the 
execution  to  the  jury.  But  here  Walker  recollects  distinctly  the 
fact  of  his  having  subscribed  his  name  as  a  witness  to  an  instrument, 
of  writing,  which  M'Kelvy  acknowledged  to  be  his  last  will  and 
testament,  somewhat  similar  to  the  present  in  appearance;  and  though 
he  does  not  testify  that  he  believes  it  to  be  the  same,  nor  that  he  be- 
lieves his  name  subscribed  thereto  as  a  witness,  to  be  his  handwri- 
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ting,  yet  he  says  it  is  like  his  handwriting  and  may  be,  his,  hut  can- 
not be  positive  that  it  is,  or  is  not;  that  he  had  seen  his  name  written 
by  other  persons  as  near  like  his  as  that  was;  that  it  looked  pretty 
much  like  his;  and  when  repeatedly  asked  to  say  whether  he  be- 
lieved it  to  be  his  signature  or  not,  he  still  answered  by  saying,  he 
could  not  he  positive,  and  acknowledged  that  he  had  been  taken 
into  a  tavern  by  the  plaintiff,  who  there  treated  him  to  ale,  and  in- 
terrogated him  as  to  what  he  knew  of  M'Kelvy's  executing  a  will. 
His  conduct  was  not  unlike  one  who  had  been  tampered  with,  and 
made  from  some  cause  at  least  an  unwilling  witness  for  the  defend- 
ant. Indeed,  the  circumstance  of  his  having  been  taken  to  a  tavern 
and  treated  to  ale  by  the  plaintiff  is  very  suspicious,  to  say  the  least 
of  it;  and  no  doubt  had  its  weight  with  the  court,  in  inclining  it  to 
leave  the  evidence  and  the  writing  to  the  jury  with  testimony  less 
explicit  and  pointed,  perhaps  from  the  witness,  than  otherwise  would 
have  been  proper.  In  Beauchamp  v.  Cash,  16  Eng.  Com.  L.  Rep. 
410;  S.  C.  Dow/,  fy  Ry.  N.  P.  Ca.  3,  where  a  witness  to  the  hand- 
writing of  the  defendant  on  his  examination  in  chief,  after  much 
hesitation,  stated  that  he  believed  it  was  the  defendant's  handwriting, 
but  upon  his  cross  examination,  after  several  minutes,  said  that  he 
believed  it  was  not,  and  acknowledged  that  he  was  one  of  defen- 
dant's bail  in  the  action;  and  upon  re-examination  he  again  hesita- 
tingly stated  that  he  believed  \\.  was,  yet  without  any  other  evidence 
of  the  handwriting  chief  justice  Abbot  thought  it  was  the  province 
of  the  jury  to  decide  on  the  credit  and  effect  of  the  witness  and  his 
testimony.  I,  however,  still  think  that  generally  a  witness  called 
to  prove  handwriting,  whether  it  purport  to  be  his  own  or  that  of 
another,  if  he  professes  to  have  any  knowledge  of  the  handwriting 
of  the  person,  that  he  ought  to  be  required  to  state  distinctly  whether 
he  has  formed,  or  is  able  to  form'any  belief  Q{  its  being  or  not  being 
the  handwriting  it  purports,  or  is  alleged  to  be;  and  if  he  has  formed 
or  is  capable  of  forming  a  belief  in  regard  to  it,  to  declare  what  it 
is.  And  if  he  be  unwilling  to  do  so,  the  court  ought  to  compel  him. 
For,  generally,  short  of  this,  it  cannot  be  said,  that  the  testimony 
of  the  witness  tends  to  prove  any  thing,  much  less  the  execution  of 
the  instrument.  Admitting,  however,  the  testimony  of  Walker, 
with  th#t  of  Mr  Hamilton,  to  be  insufficient  to  justify  the  court  in 
permitting  the  writing  to  go  in  evidence  to  the  jury,  still  there  is 
the  additional,  testimony  of  other  witnesses  tending,  as  I  conceive, 
to  prove  the  identity  and  the  execution  of  it  by  M'Kelvy.  Henry 
Atkinson  testifies  to  his  knowledge  of  M'Kelvy's  handwriting  in 
his  life-time,  and  that  the  writing  in  the  name  of  M'Kelvy  looks 
pretty  much  like  his  handwriting;  that  it  is  the  way  he  wrote. 
James  B.  Morgan  also  says,  that  M'Kelvy  the  day  before  his  death 
told  him  that  he  had  made  his  will,  that  lawyer  Hamilton  had  it; 
and  when  asked  by  the  witness  if  he  had  made  no  other,  he  replied, 
that  was  his  last.  And  again  Jeremiah  Frew  testifies,  that  in  May 
1835,  M'Kelvy  told  him  that  he  had  made  his  will,  and  had  left 


404  SUPREME  COURT  [Pittsburgh 

[Mullen  v.  M'Kelvy.] 

Mullen,  the  plaintiff,  nothing;  which  accords  with  the  writing  here 
produced  as  his  will. 

Upon  the  whole,  taking  all  the  testimony  together,  we  are  inclined 
to  think  that  the  court  was  right  in  permitting  the  writing  in  ques- 
tion to  be  read  in  evidence,  and  submitted  to  the  jury. 

Judgment  affirmed. 


Chambers  against  Spencer. 

A  husband  and  wife  having  joined  in  a  deed  of  conveyance  of  land  which  contained 
a  covenant  of  general,  warranty,  in  an  action  of  ejectment  for  the  same  land,  where 
the  question  was  whether  that  conveyance  were  not  fraudulent  under  the  statute  of  13 
Eliz.,  it  was  held  that,  the  husband  being  dead,  the  wife  was  a  competent  witness,  to 
repel  the  allegation  of  fraud. 

A  voluntary  conveyance  to  a  child,  by  a  father  who  was  indebted  at  the  time,  is  not, 
ipso  facto,  fraudulent  and  void  under  the  statute  of  13  Eliz.;  if  the  grantor  had  other 
property  at  the  time,  or  was  otherwise  of  sufficient  ability  to  pay  all  his  debts,  it  will 
be  referred  to  a  jury  to  determine,  whether  there  was  any  design  to  defraud  creditors ; 
if  there  was  not,  the  conveyance  is  valid. 

WRIT  of  error  to  the  common  pleas  of  Sutler  county. 

This  was  an  action  of  ejectment  by  James  Spencer  against  Lewis 
Chambers  in  which  both  parties  claimed  title  under  Guy  Milliard. 
All  the  facts  of  the  case  are  fully  stated  in  the  opinion  of  the  court. 

Gilmore  and  Sullivan,  for  plaintiff  in  error,  cited  White  v. 
Shriver,  2  Watts  471;  Thompson  v.  Dougherty,  12  Serg.  <§*  Rawle 
456;  6  Peters  Cond.  Rep.  277;  11  Wheat.  199  ;  5  Peters'  Cond. 
Rep.  428. 

Purviance  and  Evans,  contra,  cited  12  Serg.  fy  Rawle  456;  8 
Wheat.  229;  1  Rawle  131. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — The  cause  comes  before  us  on  a  state  of  facts  con- 
tained in  the  charge  of  the  court  and  documents  referred  to,  and  on 
a  bill  of  exceptions  to  testimony. 

Guy  Hilliard,  Sen.,  in  April  1826,  was  the  owner  of  lands  and 
personal  property,  and  had  sons  and  two  daughters.  It  would  seem, 
the  sons,  to  use  his  expression,  were  all  fixed,  i.  e.,  as  I  understand 
it,  settled  in  the  world,  and  living  separate  from  him.  That  he  was 
very  old,  and  his  two  daughters  had  lived  many  years  with  him  and 
their  mother,  and  had  been  very  industrious ;  had  worked  in  the 
house  and  on  the  farm;  had  spun  and  wove  for  money  to  pay  the 
father's  little  debts,  and  hired  themselves  to  strangers,  for  the  same 
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purpose;  and  thus,  beside  assisting  to  support  their  parents  by 
labour  on  the  farm  and  in  the  house,  had  paid  the  small  debts  by 
working  for  strangers.  One  of  them,  and  I  suppose  her  to  be  the 
youngest,  was  seven  or  eight  years  above  twenty-one,  and,  in  1826, 
single.  The  other  was  then  married  to  Campbell. 

Guy  Hilliard,  about  this  time,  told  a  neighbour  that  the  girls  had 
been  with  him  when  settling  the  land.  That  his  sons  had  got  all 
fixed  (settled)  and  he  would  give  each  of  the  girls  100  acres,  which 
would  leave  100  acres,  and  that  would  pay  his  debts;  said  the  girls 
had  kept  the  family;  and  this  was  proved  by  others;  said  he  had 
paid  for  his  son  Guy's  land,  and  on  a  fair  settlement  did  not  owe 
him;  (it  appeared  that  Guy  made  claims  against  his  estate  but  re- 
covered nothing.) 

On  the  llth  of  April  1826,  he  conveyed  to  his  son-in-law  Camp- 
bell, 100  acres,  as  the  deed  expressed,  for  the  consideration  of  100 
dollars;  same  day  a  deed  for  another  100  acres  to  Anne  (now  Mrs 
Chambers,)  wife  ol  defendant  below,  and  for  the  same  consideration. 

The  same  day  he  conveyed  to  his  son  John  another  100  acres, 
and  the  consideration  was,  that  John  was  to  support  Guy  Hilliard, 
Sen.,  and  his  wife,  during  life.  We  have  not  the  deeds  but  it 
was  stated  and  admitted  that  they  were  with  general  warranty, 
signed  and  duly  acknowledged  by  the  wife  of  Guy  Hilliard,  Sen., 
and  all  recorded.  The  old  man  lived  less  than  two  years  after  this. 

We  are  not  left  to  conjecture  as  to  the  amount  or  value  of  his 
real  and  personal  estate  at  this  time.  His  administrators  procured 
an  order  of  the  orphans'  court,  and  sold  the  100  acres,  which  he  had 
reserved  to  pay  his  debts,  and  which  he  said  would  pay  all  his 
debts,  and  it  produced  150  dollars;  his  personal  property  sold  for 
about  100  dollars;  and  that  with  one  or  two  small  debts  due  to  him 
and  settled,  and  accounted  for  by  his  administrators,  amounted  to 
274  dollars. 

The  debts  he  owed  at  his  death  were  as  follows;  a  sum 
to  H.  M.  for  which  he  obtained  a  judgment  the  29th  of 
April  1828,  for  $  34  25 

A  debt  to  his  son  Alexander,  for  which  there  was  a 
judgment  before  a  justice,  the  10th  of  September  1820:  and 
which  with  its  interest  when  a  transcript  was  filed  in  1832, 
amounted  to  42  45 

Other  debts,  as  agreed  on  by  counsel  in  a  paper  signed,        18  50 

$95  20 

It  was  in  proof  that  the  land,  conveyed  in  April  1826,  was  not 
worth  more  than  one  dollar  per  acre,  that  now  by  the  labor  and  im- 
provements of  Chambers,  who,  it  seems,  bought  out  Campbell,  it  is 
worth  1000  dollars. 

The  account  of  the  administrators  of  Guy  Hilliard,  Sen.,  were 
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settled,  and  they  charge  themselves  with  274  dollars,  and  take  credit 
for  283  dollars,  without  having  any  part  of  Alexander  Milliard's 
debt  of  42  dollars  and  45  cents,  or  it  would  seem  of  H.  M.'s,  of  34 
dollars  and  25  cents,  which,  in  1834,  was  assigned  to  Alexander. 
The  administrators'  credits  are  made  up  of  costs,  their  own  charges, 
and  in  short  of  any  thing  but  payment  of  debts  of  the  intestate. 
No  objection  to  their  account  was  made  by  him  or  creditors. 

The  first  exception  is,  Mrs  Hilliard,  the  widow  of  Guy  the  elder, 
and  who  joined  him  in  ail  the  conveyances,  was  offered  by  the  de- 
fendant as  a  witness  to  prove  that  the  consideration  mentioned  in 
the  deeds  was  paid,  and  that  they  were  not  fraudulent  or  voluntary. 
She  was  objected  to,  "on  the  ground  that  she  was  a  grantor  in  the 
said  deeds  and  could  not  be  a  witness  to  prove  that  her  husband  had 
not  acted  fraudulently." 

We  have  not  the  deeds  before  us,  but  it  is  stated  that  there  was 
in  each  of  them  a  clause  of  general  warranty.  In  England  a  feme 
covert  is  bound  by  the  warranty  in  a  fine  levied  jointly  with  her 
husband  and  covenant  lies  on  it  against  her  after  the  death  of  her 
husband.  Wotion  v.  Hele,  3  Stntnders  180.  In  this  state  we  have 
no  fine,  but  a  married  woman  passes  her  interest  by  joining  her 
husband  in  a  deed  and  her  separate  examination  gives  effect  to  the 
conveyance,  to  pass  as  well  lands  in  her  own  right  as  to  extinguish 
her  right  of  dower  in  lands  of  which  her  husband  was  seized  during 
coverture.  If  there  be  a  clause  of  warranty  in  such  deed  executed 
by  the  husband  and  wife,  and  the  husband  dies  and  the  grantee  is 
evicted,  we  have  in  this  state,  I  think,  no  case  deciding  on  the  lia- 
bility of  the  wife  on  the  covenant  of  warranty.  That  fact  would 
go  far  to  show  she  had  not  been  considered  liable.  It  seems  to 
Jiave  been  decided  in  Massachusetts,  7  Mass.  21,  291,  that  the  doc- 
'trine  of  Wotton  v.  Hele,  is  not  applicable  to  cases  of  acknowledg- 
ments by  married  women,  of  deeds  made  with  their  husbands,  and 
this  court  incline  to  the  opinion,  that  it  also  has  been  uniformly  so 
held  here.  The  matter  having  arisen  incidentally  in  this  case  was 
not  fully  argued.  Another  objection  to  admitting  the  testimony 
was  that  it  is  against  the  policy  of  the  law.  Without  entering  into 
;all  the  cases  and  the  distinctions  as  to  when  a  wife  may  be  admitted 
•or  when  she  is  to  be  rejected  during  the  life  of  the  husband,  we 
;are  of  opinion  that,  after  the  death  of  the  husband,  and  when  he  is 
not  and  cannot  be  answerable  civilly  nor  criminally,  the  wife  may 
;be  admitted  to  prove  facts  or  contracts  or  transactions  in  which  her 
husband  was  a  party,  where  such  proof  is  essential  to  the  justice  of 
-the  decisions  of  cases  between  other  parties.  The  testimony  of 
Mrs  Hilliard  was  improperly  rejected. 

But  objections  are  made  also  to  the  charge  of  the  court.  Where 
••&.  law  of  the  country  enjoins  that  something  shall  be  done,  or  not 
done — or  declares  certain  acts  or  doings  valid  or  invalid,  it  might 
seem  not  difficult  to  decide  on  cases  arising  under  such  law.  By  it 
we  know  that  even  in  such  cases,  and  under  such  laws,  a  variety  of 
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opinion  has  occurred.  But  here  we  have  to  decide  on  a  case,  arising 
under  an  act  of  parliament,  (adopted  here),  by  which  the  instrument 
is  only  void  when  executed  with  a  certain  intention,  and  then  only 
void  as  to  certain  persons,  viz.  those  actually  injured  or  intended  to 
be  injured  by  it.  And  as  might  be  expected,  the  cases  under  this 
law  are  not  only  different  in  different  countries  where  it  has  been 
adopted,  but  also  in  the  same  country  and  courts  at  different  periods. 
On  a  full  examination  of  the  cases,  the  difference  will  be  found  to  be 
apparent  oftener  than  real.  In  England  and  some  of  our  sister 
states  those  cases  occur  most  frequently  before  a  court  of  chancery, 
and  chancery  professes  to  decide  by  certain  fixed  principles,  but 
each  case  is  to  be  minutely  examined  and  to  be  determined  on  the 
question  whether  under  all  the  facts  and  circumstances,  it  comes  with- 
in the  principle;  and  it  is  sometimes  said  every  case  is  there  decided 
on  its  own  circumstances.  Chancellors  have  constantly  been  en- 
deavouring to  establish  general  rules,  but  have  also  been  constantly 
employed  in  deciding  whether  the  case  before  them  came  within 
the  general  rule. 

That  act  provides,  that  "for  the  avoiding  feigned,  covenous,  and 
fraudulent  feoffments,  &c.,  which  feoffments,  &c.,  are  devised  and  con- 
trived of  malice,  fraud,  coven,  collusion,  or  guile,  to  the  end,  purpose, 
and  intent  to  delay,  hinder,or  defraud  creditors  of  their  just  and  lawful 
actions,  &c.,  not  only  to  the  let  or  hindrance  of  the  due  course  and 
execution  of  law  and  justice,  but  to  the  overthrow  of  all  plain  deal- 
ing, &c.,  between  man  and  man,  be  it  enacted,  &c.,  that  all  and 
every  feoffment,  &c.,  made  to  or  for  any  intent  or  purpose  before 
declared  and  expressed,  shall  be  deemed  and  taken  (only  as  against 
that  person,  &c.,  whose  action,  &c.,  shall  or  might  be  in  anywise 
disturbed  or  hindered,  &c.,)  to  be  clearly  and  utterly  void." 

The  sixth  section  provides,  that  "this  act  or  any  thing  therein 
contained,  shall  not  extend  to  any  estate  or  interest  in  lands,  tene- 
ments, &c.,  had,  made  or  conveyed,  &c.,  or  hereafter  to  be  had, 
made,  or  conveyed,  &c.,  which  estate  or  interest  is  or  shall  be 
upon  good  consideration,  and  bona  fide  conveyed  or  assured  to  any 
person,  &c.,  not  having  at  the  time  of  such  conveyance  or  assur- 
ance to  them  made,  any  manner  of  notice  or  knowledge  of  suck 
coven,  fraud,  or  collusion  as  is  aforesaid." 

The  plaintiff  in  this  case,  claims  under  a  sale  made  on  a  debt  due 
previous  to  the  deeds  under  which  defendant  below  claimed,  and 
certainly  the  general  rule  established  is,  that  deeds  made  by  a  per- 
son at  the  time  indebted,  for  any  other  than  valuable  consideration, 
are  to  be  held  void  as  against  such  prior  creditor;  but  this  general 
rule  is  in  other  cases  modified.  A  man  worth  5000  dollars  may 
owe  1000  dollars  to  one  or  to  several  persons;  may  he  not  give  to  a 
child  any  thing,  any  property,  real  or  personal,  (for  although  I  have 
only  cited  the  words  of  the  act  relating  to  lands,  yet  its  words  in- 
clude gifts  "  of  goods  or  chattels")  or  does  the  rule  only  extend  to. 
conveyances  of  all  a  man's  property,  or  to  conveyances  of  so  much 
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of  it,  as  not  to  leave  enough  to  pay  his  debts?  What  is  to  be  under- 
stood be  the  phrase,  a  person  indebted  at  the  time  ?  This  matter 
has  been  considered,  see  Sexton  v.  Wheaton,  8  Wheaton  247-250, 
and  the  cases  there  cited;  and  I  prefer  to  cite  them  from  that  book, 
because  the  approbation  of  that  court  adds  much  to  the  weight  of 
authority.  There  a  settlement  of  all  a  man's  estate  on  his  wife  and 
children  was  held  valid,  though  he  was  indebted  500  pounds,  at  the 
time,  because  that  debt  was  secured  by  mortgage. 

At  some  pages  we  find  observations  as  to- existing  debts — and  it  is 
said  a  single  debt  will  not  do.  Every  man  must  be  indebted  for  the 
common  bills  of  his  house,  though  he  pays  them  every  week.  It 
must  depend  upon  this,  whether  he  was  in  insolvent  circum- 
stances at  the  time."  I  would  not  go  so  far,  but  I  would  say  it  would 
depend  on  whether  his  debts  were  of  such  amount  as  to  render  it 
doubtful  whether  the  creditors  would  be  paid,  or  could  collect  their 
debts  from  the  remaining  property. 

In  the  case  before  us  Guy  Milliard  left  a  property  to  pay  his 
debts,  viz:  100  acres  of  land.  That  property  at  a  judicial  sale  pro- 
duced 150  dollars,  one  third  more  than  the  whole  of  his  debts.  On 
his  death  that  property  was  by  law  as  specifically  charged  with  his 
debts,  as  if  the  creditors  had  a  mortgage  on  it.  The  order  of  paying 
debts  is  fixed  by  law,  and  after  funeral  expenses  and  the  doctor's  bill 
(less  than  15  dollars  in  this  case)  judgments  come  in,  and  this  was 
the  only  judgment.  When  sold  by  order  of  the  orphans'  court  the 
administrators  gave  bail  to  apply  the  money  according  to  law. 
Hines's  lessee  v.  Longworth,  11  Wheaton  213.  "A  deed  from  a 
parent  to  a  child,  for  the  consideration  of  natural  love  and  affec- 
tion, is  not  absolutely  void  against  creditors.  It  may  be  so  under 
certain  circumstances;  but  the  mere  fact  of  being  in  debt  to  a  small 
amount  would  not  make  the  deed  fraudulent,  if  it  could  be  shown 
that  the  grantor  was  in  prosperous  circumstances  and  unembarrassed, 
and  that  the  gift  to  the  child  was  a  reasonable  provision  accord- 
ing to  his  state  and  condition  in  life,  leaving  enough  for  the 
payment  of  the  debts  of  the  grantor."  The  want  of  a  valuable 
consideration  may  be  a  badge  of  fraud,  but  it  is  only  presumptive, 
and  not  conclusive  evidence  of  it,  and  may  be  met  and  rebutted  by 
evidence  on  the  other  side.  Before  leaving  that  case  I  will  observe, 
that  the  deed  there  objected  to,  was  to  a  son,  and  the  consideration 
expressed,  was  for  love  and  affection — after  the  plaintiff  had  proved 
debts  due  by  the  father,  the  grantor,  and  given  other  evidence  to 
show  fraud,  the  son  who  was  defendant  offered  to  prove  that  the 
father  was  indebted  to  the  son  to  an  amount  equal  to  the  value  of  the 
property  conveyed  to  him,  for  the  purpose  of  repelling  the  pre- 
sumption of  fraud  in  fact;  and  to  show  there  could  have  been  no 
intention  of  putting  his  property  out  of  his  hands  without  receiving 
any  consideration-this  had  been  objected  to  and  rejected,  but  the 
supreme  court  of  United  States,  directed  it  to  be  admitted,  to  rebut 
the  presumption  of  fraud  arising  from  proof  by  the  plaintiff  of  circum- 
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stances  out  of  the  deed  itself;  the  plaintiff  had  given  evidence  that 
the  father  was  indebted  to  others,  and  this  as  raising  a  presumption 
that  his  deed  to  his  son  was  fraudulent;  to  rebut  this  presumption,  the 
son  was  permitted  to  prove  that  the  father  was  indebted  also  to 
the  son,  to  an  amount  equal  to  the  value  of  the  property  conveyed 
to  him. 

In  our  own  state,  the  cases  have  generally,  if  not  always,  turned 
on  the  particular  circumstances  of  the  case.  Rundle  v.  Murgatroyd, 
4  Dal  I.  304,  decides  that  a  man  notoriously  insolvent,  and  who 
immediateley  afterward  was  declared  a  bankrupt,  could  not  make  a 
valid  provision  for  his  wife  and  children,  and  Smith,  J.,  says: 
It  is  a  sound  and  uniform  rule  that  settlements  made  upon  a  wife 
and  children,  by  persons  who  have  not  a  sufficient  estate  to  pay 
all  their  debts  are  void  against  creditors.  To  this  rule  we 
agree,  hut  does  it  apply  to  deeds  made  by  those  who  have  sufficient 
estate  left  to  pay  all  their  creditors?  and  if  it  does  apply,  does  it  not 
go  to  sanction  such  deeds?  In  the  last  case  Judge  Smith  refers  to 
the  case  of  General  Stewart's  widow,  which  is  given  in  a  note.  In 
1793  General  Stewart  made  a  conveyance  of  extensive  property  in 
trust  for  his  wife;  he  was  then  considered  rich.  In  1796  he  died  and 
was  then  supposed  to  be  rich,  but  it  was  soon  discovered  that  his  estate 
was  insolvent  There  was  no  proof,  however,  that  he  was  not 
solvent  in  1793.  The  deed  in  favour  of  the  wife  was  supported  by 
M'Kean,  Shippenand  Smith,  Justices.  I  lay  out  of  view  that  he  had 
received  a  large  portion  with  his  wife,  and  made  a  parol  promise  to 
make  a  settlement  on  her,  because  those  facts,  as  strongly  urged, 
were  laid  out  of  view  in  Murgatroyd's  case;  and  the  two  cases  are 
consistent,  on  the  principle  that  a  provision  for  a  wife  or  child  may 
be  good,  if  made  by  a  man  in  good  circumstances,  and  void  if  made 
by  one  insolvent  at  the  date  of  such  provision. 

In  Thomson  v.  Dougherty,  12  Serg.  Sf  Rawlc,  it  is  said,  a  provision 
for  a  man's  family,  made  by  a  person  notindebted  at  the  time,  but  who 
is  just  engaging  in  an  extensive  business,  in  which  he  must  adven- 
ture and  risk,  may  or  must  be  considered  fraudulent.  This  may  be 
admitted,  and  I  would  admit  it  with  some  limitation. 

The  case  and  the  exception  that  it  may  be  considered  fraudulent, 
if  made  in  contemplation  of  future  and  immediate  risk  and  loss, 
would  seem  to  admit  it  would  be  good,  if  no  such  risk  or  adventure 
was  contemplated;  and  so  it  was  held  in  the  ease  cited,  8  Wheaton 
247. 

In  the  case  before  us  Guy  Hilliard  did  not  contemplate  engaging 
in  any  business,  on  the  contrary,  he  made  provision  for  the  support 
of  himself  and  wife  on  retiring  from  all  business,  and  in  fact  never 
contracted  any  debt  afterwards  except  a  small  bill  to  a  physician. 

The  case  of  Mateer  v.  Hissim,  3  Penns.  Rep.    160,   has  some 

resemblance  to  the  present  case,  and  was  fully  considered  here.     In 

that  case  as  in  this,  the  grantor  retained  at  the  time,  and  all  his  life, 

more  than  enough  to  pay  the  bdet  in  question — and  if  lost,  it  was 

v. — 3  B 
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lost  by  the  misconduct  or  misfortune  of  the  grantor's  executors,  and 
neglect  of  the  creditor. 

It  is  admitted  there  may  be  cases  in  which  the  court  ought  to  tell 
the  jury  that  the  circumstances  proved  made  out  a  case  of  fraud,  as 
in  the  case  ofRundel  v.  Murgatroyd,  4  Dull.  304.  But  there  are 
other  cases  in  which  the  inference  of  fraud  is  not.  irresistible,  as  the 
cases  cited  from  Wheaton,  the  case  of  Stewart,  4  Dull,  and  the  case 
last  cited  of  Mateer  and  Hissim;  and  we  are  of  opinion  that  it  ought 
to  have  been  submitted  to  the  jury  to  find  whether  there  was  a 
fraudulent  intent  in  making  the  deed,  for  the  lands  in  question; — and 
if  there  was  no  fraudulent  intention,  if  enough  and  more  than  enough, 
to  pay  douhle  the  amount  of  debts,  was  retained  at  the  time  of  making 
the  deeds,  and  at  the  death  of  the  grantor;  if  the  property  conveyed 
was  not  more  than  a  reasonable  provision  for  the  grantee,  considering 
the  circumstances  of  the  grantor;  and,  especially,  if  the  jury  find  that 
the  land,  or  most  of  the  price  of  it,  was  justly  due  to  the  grantees,  for 
money  and  services  rendered  after  they  were  of  age,  and  in  making 
the  settlement  which  gave  title  to  the  land,  the  deeds  may  be  valid 
though  the  plaintiff's  debt  was  then  due,  and  though  the  administra- 
tion accounts'  show  280  dollars  expended  in  settling  an  estate  of 
270  dollars;  and  this,  too,  leaving  almost  all  of  the  testator's  debts  still 
unpaid.  It  was  the  duty  of  Alexander,  as  a  judgment  creditor,  to 
see  that  the  administrators,  who  got  an  order  to  sell  land  to  pay  him, 
did  pay  him;  and  not  to  suffer  the  money  raised  by  sales  of  intestate's 
estate  to  be  diverted  from  its  proper  and  legal  course;  and  then  to 
seek  redress  by  alleging  fraud  in  a  transaction  which  a  jury  may 
perhaps  find  to  have  been  perfectly  fair,  not  unjust  and  not  intended 
to  do  injustice  to  any  person.  It  is  not  easy  to  see  how  matters, 
not  foreseen,  and  which  occurred  after  a  man's  death,  can  render 
void  a  deed  made  in  his  lifetime,  and  which  a  jury  may  find  was 
fair  and  valid  when  executed  and  as  long  as  the  grantor  lived. 

Judgment  reversed,  and  venire  de  novo  awarded. 
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Atkinson  against  Graham. 

Evidence  in  derogation  of  the  plaintiff's  character,  which  is  not  put  in  issue  by  the 
pleadings,  is  inadmissible. 

In  an  action  on  a  note  it  is  not  competent  to  prove  the  declarations  of  the  plaintiff  as 
to  the  state  of  the  accounts  between  him  and  the  defendant,  made  at  a  period  prior  to 
the  date  of  the  note.  Those  made  subsequently  are  evidence. 

ERROR  to  the  common  pleas  of  Fayette  county. 

C.  Atkinson  against  J.  Graham.  Debt  on  a  sealed  note,  dated  the 
27th  of  March  1832. 

On  the  trial  of  the  cause  the  defendant  proposed  to  give  evidence 
of  the  character  of  the  plaintiff  as  to  honesty.  The  plaintiff  objected, 
but  the  court  overruled  the  objection  and  sealed  a  bill  of  exception. 

The  defendant  also  offered  to  prove,  "  that  in  1831  Atkinson  ad- 
mitted that  Graham  owed  him  but  about  30  dollars;  and  that  since 
that  time  he  has  received  of  Graham  money  more  than  the  balance 
he  claims  before  and  since  this  judgment."  This  was  objected  to  by 
the  plaintiff,  but  the  evidence  was  received,  and  the  plaintiff  ex- 
cepted. 

Deford,  for  plaintiff  in  error. 
tflustin,  for  defendant  in  error. 

PER  CURIAM. — The  evidence  in  derogation  of  the  plaintiff's  cha- 
racter, which  was  not  put  in  issue  by  the  pleadings,  ought  not  to  have 
been  received.  The  plaintiff's  declarations  also,  in  regard  to  the  state 
of  the  accounts,  previous  to  the  date  of  the  note,  were  inadmissible; 
but  so  much  of  the  evidence  as  went  to  show  a  receipt  of  the  defend- 
ant's money  since  was  proper. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Day  against  Lowrie. 

A  vendor  of  land  who  retains  the  legal  estate^  and  enters  a  judgment  for  the  purchase- 
money,  sells  the  land  in  the  possession  of  the  vendee  by  execution,  and  purchases  it  him- 
self  for  a  sum  less  than  the  amount  due  to  him,  thereby  rescinds  the  contract,  and 
disables  himself  from  making  any  further  claim  upon  it.  And  the  proceeds  of  such 
gale  are  applicable  to  the  judgment  of  the  vendor,  in  preference  to  a  judgment  entered 
subsequently  to  the  date  of  the  agreement,  and  prior  to  the  judgment  of  the  vendor. 

J3RROR  to  the  common  pleas  of  Warren  county. 

N.  A.  Lowrie  against  John  Day  and  William  Meredith. 

The  following  facts  stated  were  considered  in  the  nature  of  a  spe- 
cial verdict,  with  leave  to  either  party  to  sue  out  a  writ  error 

On  the  12th  of  May  1S30  an  article  of  agreement  was  entered  into 
between  Day  and  Meredith  and  Shuhie  and  Chappel  for  the  sale  of  a 
tract  of  land  situated  in  Warren  county;  and  Day  and  Meredith  at 
the  same  time  took  a  judgment  bond  for  the  purchase-money;  and 
the  said  Chappel  then  took  possession  of  the  said  land,  and  made 
considerable  improvements ;  the  bond  was  entered  of  record  as  a 
judgment  on  the  13th  of  September  1832.  L.  Risley,  for  the  use 
of  N.  A.  Lowrie,  on  the  25th  of  July  1830,  filed  a  judgment  against 
Shubie  and  Chappel  for  85  dollars.  Day  and  Meredith  issued 
a  fieri  facias,  No.  14,  December  term  1832,  levied  on  the  land 
sold  by  the  said  article;  ve.nditioni,  No.  2,  of  March  term  1833,  and 
sheriff's  sale  of  the  said  land  to  Day  and  Meredith  for  100  dollars. 
L.  Risley,  for  the  use  of  N.  A.  Lowrie,  issued  a  fieri  facias,  No. 
25,  December  term  1832,  levied  on  the  same,  land  and  condemnation. 
The  question  for  the  opinion  of  the  court  is,  which  of  the  said  par- 
ties is  entitled  to  the  money  made  by  the  sheriff's  sale.  If  Day 
and  Meredith,  by  the  article,  bond  and  judgment  thereon,  are  entitled 
to  receive  the  money,  then  judgment  for  the  defendants.  If  the 
court  is  of  opinion  that  the  plaintiff  is  entitled  to  recovor,  then  judg- 
ment for  the  plaintiff  for  the  amount  of  his  debt,  interest  and  costs. 

The  court  below  rendered  a  judgment  for  the  plaintiff. 

Pearson,  for  plaintiff  in  error.  In  this  case  we  claim  to  hold  the 
money  arising  from  the  sheriff's  sale  by  virtue  of  our  legal  title, 
which  was  never  parted  with.  Articles  were  entered  into  for  the 
sale  of  the  land,  but  no  deed  was  to  be  made  until  the  money  should 
be  paid,  and  a  bond  taken  therefor,  which  was  referred  to  in  the  arti- 
cle; and,  at  a  subsequent  period,  a  judgment  was  entered  on  that  bond, 
not  for  the  purpose  of  lien,  which  was  unnecessary,  the  legal  title 
being  retained,  but  as  a  means  of  enforcing  payment.  WTe  contend 
that  this  bond  is  precisely  similar  in  all  respects  to  a  bond  accompa- 
nying a  mortgage;  in  which  case,  not  only  would  the  money  arising 
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from  the  sale  on  a  judgment  on  the  bond  be  applied  to  the  mortgage, 
although  there  were  intervening  liens,  but  a  lien  made  after  the  date 
of  the  mortgage  and  before  the  entry  of  judgment  would  be  avoided; 
Lenox  v.  M'Call,  9  Serg.  8f  Rawle  302;  and  such  sale  will  have  the 
same  effect,  to  all  intents  and  purposes,  as  would  a  sale  on  the  mort- 
gage itself.  Independent  of  the  more  modern  doctrine  of  judicial 
sales  divesting  all  liens,  we  contend  that  a  sale  on  this  judgment 
passes  the  whole  title  legal  and  equitable,  the  same  as  a  sale  on  the 
bond  accompanying  a  mortgage;  I  Penns.  Rep.  44;  and  that  an  as- 
signment of  the  bond  or  judgment  under  it  would  have  the  same 
etiect  as  the  assignment  of  a  bond  accompanying  a  mortgage;  and 
the  assignee  would  have  a  right  to  look  to  the  lien  existing  by  re- 
tention of  the  legal  title  to  secure  his  money;  1  Penns.  Rep.  280; 
and  had  several  b  >ncls  been  taken  for  the  several  instalments,  and 
assigned,  and  a  loss  occurred,  it  would  have  fallen  equally  on  the 
different  holders.  17  Serg.  $•  Ruwle  400. 

This  case  is  quite  as  strong  as  that  of  a  ground  landlord  who  re- 
tains a  lien  for  his  rent  notwithstanding  he  has  taken  a  judgment  for 
the  amount  due;  he  can  retain  against  judgments  prior  to  his  own. 
Bantleon  v.  Smith,  2  Binn.  146.  It  could  scarcely  be  pretended 
here,  that  if  judgment  had  been  obtained  against  Chappel  in  an  ac- 
tion of  covenant  on  the  articles  it  would  not  have  cut  out  the  judg- 
ment of  Lowrie  in  this  case,  unless  an  amount  had  been  bid  for  the 
land  sufficient  to  pay  the  whole  purchase-money,  and  also  Lowrie's 
judgment  Yet  in  Gordon  v.  Corry,  .5  Binn.  522,  it  is  decided  that 
there  is  no  difference  between  the  judgment  on  the  bond  given  to 
secure  payment  of  ground  reni  and  one  obtained  in  covenant  on  the 
lease. 

We  had  a  right  to  take  bond  for  the  purchase-money  and  still 
retain  the  legal  title,  and  by  so  doing  did  not  part  with  our  lien;  1 
Yeates  393;  though  it  is  conceded  that,  had  the  legal  title  been 
parted  with,  according  to  the  case  of  Freichler  v.  Bovver,  7  Serg.  §• 
Ruwle  64,  all  lien  would  have  been  gone;  but  both  that  case  and 
Semple  v.  Burd,  Ibid.  287,  establish  the  distinction,  as  we  contend, 
where  the  legal  title  is  retained.  And  it  is  certainly  well  settled  in 
both  those  cases,  also  in  Irvin  v.  Campbell,  6  Binn.  118,  that  where 
the  legal  title  is  retained,  the  vendor  has  his  lien.  We  admit  the 
general  principle  contained  in  Atwater  v.  Mathiot,  9  Serg.  Sf  Rawle 
397,  also  the  same  principle  more  fully  carried  out  in  16  Ibid.  425, 
that  judgments  against  vendor  and  vendee,  where  an  equitable  right 
only  is  transferred,  bind  their  respective  interests;  but  where  a 
vendor  obtains  judgment,  either  by  covenant  on  his  articles,  or  debt 
on  the  bond  accompanying  them,  a  sale  on  such  judgment  passes  all 
the  equitable  interest  if  bought  by  the  original  vendor,  and  the  whole 
title,  legal  and  equitable,  if  bought  by  a  third  person;  and  in  the 
former  case  the  debt  is  extinguished.  Purviance  v.  Lemmon,  16  Serg: 
4'  Rawle  292.  And  a  sale  of  the  land  on  such  judgment  will  pre- 
clude all  further  proceedings  on  the  judgment  where  the  creditor 
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becomes  the  purchaser,  as  decided  in  Chew  v.  Mathers,  1  Penns. 
Rep.  474,  which  was  a  judgment  on  a  bond  accompanying  the  ar- 
ticles; and  the  question  arose  on  a  scire  facias  to  revive  judgment; 
and,  although  the  creditor  had  proclaimed  he  only  sold  such  interest 
as  Mathers  had  in  the  land,  subject  to  the  payment  of  the  purchase- 
money,  yet  it  was  held  to  extinguish  the  debt;  this,  it  is  true,  was 
not  on  a  question  of  distribution;  for  it  appears  pretty  manifest,  from 
the  case  reported,  that  Chew  got  the  money  and  gave  credit  pro 
tanto  on  his  judgment,  yet  the  principle  of  that  case,  we  hold,  de- 
cides this ;  for  if  the  creditor  is  precluded  from  all  further  proceed- 
ings after  such  sale  and  purchase,  he  certainly  will  not  be  required 
to  lose  the  amount  of  money  he  had  to  bid  in  order  to  get  in  the 
equity,  or  be  placed  in  any  worse  situation  than  if  he  had  brought 
ejectment  or  covenant.  We  admit  that  if  the  sale  had  been  made  on 
Lowrie's  judgment,  Mr  Lovvrie  would  have  been  entitled  to  the 
money ;  but  then,  the  effect  of  the  sale  would  have  been  entirely 
different ;  that  would  have  merely  passed  the  equitable  title  of  Chap- 
pel,  subject  to  the  payment  of  our  purchase-money;  this  sale  passes 
both  the  legal  and  equitable  title,  and  extinguishes  our  debt  entirely. 
Nor  was  Mr  Lowrie  without  remedy,  as  he  might  have  caused  the 
land  to  be  bid  to  an  amount  above  our  judgment,  and  all  it  went  for 
more  than  would  discharge  our  purchase-money  would  have  gone 
to  him,  so  that  he  or  others  purchasing  would  be  placed  in  precisely 
the  same  situation,  as  though  they  had  bought  on  his  judgment,  as  to 
the  amount  they  must  pay.  In  the  one  case,  they  bid  100  dollars, 
subject  to  the  legal  title  which  must  be  paid  for;  in  the  other,  they 
bid  100  dollars  more  than  the  purchase-money  due,  so  that  the  only 
reason  why  Lowrie  will  lose  his  debt  is  because  he  did  not  bid  the 
land  to  a  sum  sufficient  to  cover  the  prior  lien.  This  case  is  in  prin- 
ciple very  similar  to  that  of  the  Episcopal  Academy  v.  Frieze,  2 
Watts  16,  there  the  sale  took  place  on  the  mortgage  which  had 
never  been  recorded  or  taken  till  long  after  the  other  judgments  were 
entered;  yet  as  it  was  a  sale  by  the  original  vendor,  and  discharged 
the  debt,  he  was  entitled  to  the  purchase-money  on  his  former  lien ; 
and  the  fact  of  a  deed  having  been  made  subject  on  its  face  to  the 
payment  of  the  purchase-money  cannot  distinguish  it  from  this  case. 
The  money  was  claimed  not  on  the  mortgage  but  on  the  articles,  or 
by  virtue  of  the  legal  title;  and  in  Love  v.  Jones,  4  Watts  471.  all 
the  principles  for  which  we  contend  are  recognized  and  established 
in  their  broadest  terms.  That  the  sale  by  the  original  vendor  of  the 
land  passes  the  entire  title  clear  of  incumbrance;  that  by  such  sale 
and  purchase  by  himself  the  debt  is  extinguished ;  and  that  he  having 
the  oldest  lien  must  be  paid  his  purchase-money.  The  fact  of  a  deed 
having  been  filed  with  the  prothonotary  in  that  case  can  make  no 
possible  difference,  as  without  delivery  to  the  party  the  legal  estate 
did  not  pass ;  and,  in  the  present  case,  had  a  third  person  bought 
the  property,  the  court  might  have  required  Day  and  Meredith  to 
deliver  or  file  a  deed  for  his  use  before  obtaining  the  money,  but 
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having  themselves  become  the  purchasers  that  of  course  was  unne- 
cessary. 


i  for  defendant  in  error.  The  judgment  upon  which 
the  plaintiffs  claim  the  money  in  this  case  was  obtained  upon  a 
bond  taken  as  collateral  to  the  agreement,  upon  which  the  land 
was  sold  by  Day  and  Meredith  to  Chappel,  and  of  subsequent  date 
to  that  of  Lowry  v.  Chappel. 

Was  this  bond  a  lien  from  its  date  so  as  to  give  the  claim  of  Day 
and  Meredith  priority  upon  the  interest  of  Chappel,  in  the  land?  is 
a  question  which  is  mainly  to  to  be  considered.  It  is  perfectly 
clear,  that  it  was  no  legal  lien  until  judgment  entered  upon  it.  In 
the  case  of  Kaufelt  v.  Bower,  7  Serg.  4*  Rawle  64,  it  is  decided 
that  no  equitable  lien  for  purchase-money  can  exist  in  Pennsyl- 
vania, under  any  circumstances.  And  in  that  case  where  a  deed  had 
been  made,  and  bonds  taken  for  the  balance  of  purchase-money,  it 
was  held  that  the  vendor  had  no  lien  on  the  land  until  he  obtained 
judgment  on  his  bonds,  and  that  prior  judgment  creditors  of  the 
vendee,  subsequent  to  the  conveyance,  had  the  preference.  And  in 
that  case  the  effect  upon  the  vendor  would  be  more  serious  than  in 
the  present;  for  there  he  had  lost  all  security  and  the  land  too; 
whereas  here  he  still  retained,  and  had  a  right  to  retain  the  legal 
title,  until  paid  the  purchase-money.  The  same  doctrine  is  fully 
established  in  the  case  of  Semple  v.  Burd,  7  Serg.  8?  Rawle  287. 
It  is  certainly  well  settled,  then,  that  he  had  no  lien  whatever, 
and  could  not  get  one  until  judgment  entered  upon  his  bond.  For 
sake  of  illustration,  suppose,  however,  that  Chappel  had  before  the 
entry  of  the  judgment  of  Day  and  Meredith,  or  at  the  date  of  the 
judgment  in  favour  of  Lowry,  and  instead  of  giving  him  the  judg- 
ment, transferred  his  agreement  and  equitable  interest  to  Lowry, 
could  Day  and  Meredith  ever  have  obtained  a  lien  by  judgment 
upon  this  land?  He  certainly  could  not.  The  legal  estate  remained 
in  themselves,  the  equitable  title  in  Lowry,  and  the  bond  being 
against  Chappel,  a  judgment  upon  it  never  could  have  become  a  lien 
on  this  land  at  all. 

But  it  is  a  conceded  point,  that  all  the  creditors  of  a  purchaser  of 
lands,  who  has  acquired  an  equitable  interest  by  his  payments,  pos- 
session, and  improvements,  or  possession  and  improvements  alone, 
may,  by  entering  up  judgments,  obtain  liens  upon  that  equitable 
interest,  at  any  time,  whilst  it  remains  in  the  debtor;  and  may  levy 
upon  and  sell  it.  Then  is  there  any  reason  why  the  order  of  liens 
should  be  reversed,  and  the  first  be  made  last,  where  the  liens  are 
upon  an  equitable  estate,  and  where  the  consideration  of  one  of  the 
judgments  happened  to  be  on  a  bond  for  purchase-money?  The 
case  of  Atwater  v.  Mathiot,  9  Serg.  <$•  Rawle  397,  is  in  point 
here;  and  seems  fully  to  cover  this  whole  case.  It  is  there  de- 
cided, that  the  judgment  creditors  of  a  vendee  of  land,  who  has 
paid  part  of  the  purchase-money,  and  has  possession  of  the  land, 
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but  has  no  deed,  are  entitled  to  the  proceeds  of  sale  of  his  title  in 
preference  to  the  vendor.  The  only  difference  between  that  cas^ 
and  the  present  is,  that  there  a  part  of  the  purchase-money  had 
been  paid,  and  that  the  property  was  sold  on  the  judgment  of  one 
of  the  creditors.  The  difference,  I  apprehend,  is  not  material. 
The  payment  of  purchase-money,  it  is  true,  would  enhance  the 
value  of  the  equitable  estate,  but  not  more,  perhaps,  in  that  case 
than  the  improvements  in  this  case.  The  principle  is  the  same 
whether  the  estate  sold  be  worth  more  or  less.  Nor  can  I  perceive 
any  additional  right  acquired  by  the  circumstance  of  the  sale  being 
made  upon  Day  and  Meredith's  judgment.  The  fact  is,  as  appears 
by  the  paper  books,  that  Lovvry  was  also  proceeding  to  sell  on  his 
judgment,  that  he  proceeded  first  too,  took  out  his  fieri  facias,  held 
inquisition  and  obtained  condemnation  of  the  property,  and  how 
could  the  fact  of  the  sheriff's  having  entered  the  return  of  sale 
upon  Day  and  Meredith's  judgment,  alter  the  case?  Suppo  e  the 
proceeding  had  been  against  any  other  of  Chappel's  lands  to  collect 
these  debts,  and  Day  and  Meredith  had  bid  it  in  on  their  judgment. 
There  would  be  equal  reason  to  say  they  had  a  right  to  hold  the 
funds  to  the  amount  of  their  judgment.  This  equiiable  interest  or 
estate  is  just  as  independent,  of  the  legal  estate,  in  the  land  sold  by 
Day  and  Meredith,  as  any  other  lands  or  personal  property  could 
be;  it  is  no  part  of  what  was  sold  by  them.  It  is  an  interest  created 
and  attached  to  the  estate  by  the  possession  and  valuable  improve- 
ments of  Chappel,  and  his  creditors  have  an  equal  right  to  resort  to 
it  according  to  the  priority  of  their  judgments. 

There  is  nothing  in  all  the  cases  referred  to  by  the  gentleman 
for  the  plaintiffs,  that  militates  against  the  decisions  above  referred 
to.  And  if  any  thing  in  the  Pennsylvania  books  does,  it  is  the 
decision  in  Love  v.  Jones,  4  Watts  465,  and  that,  I  apprehend,  does 
not  In  that  case  the  circumstances  were  entirely  different,  and  the 
question  to  be  decided  different.  The  only  bearing  that  case  could 
have  upon  this,  would  be  that,  if  Day  and  Meredith  had  executed, 
tendered,  and  filed  in  court,  for  the  use  of  Chappel,  a  conveyance  or 
deed  of  the  legal  estate,  (which  they  never  did  do)  they  might  then 
have  sold  both  the  legal  and  equitable  estate,  and  would  then  have 
been  entitled  to  a  preference  in  the  appropriation  of  the  money.  It 
would  not  be  to  apply  it  upon  this  judgment,  however,  but  upon 
the  original  article  of  agreement  which  held  the  legal  estate  until 
the  very  moment  of  sale  by  the  sheriff.  Besides,  there  is  strong 
reason  why  the  vendor  should  be  preferred  in  a  case  like  that.  The 
creditors  had  their  lien  upon  the  equitable  estate  alone  until  the 
date  at  which  the  levy  was  made,  or  at  least  until  the  fieri  facias 
came  into  the  sheriff's  hands.  And  their  liens  had,  undoubtedly, 
a  preference  so  far  as  regarded  the  equitable  estate  standing  alone. 
But  the  vendor  had  conveyed  the  legal  estate  and  took  judgment  at 
the  same  time  for  the  purchase-money.  This  being  an  after  ac 
quired  estate  the  judgments  previously  entered  did  not  take  effect 
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upon  it;  and  of  course  the  vendor  had  the  first  lien  upon  the  legal 
estate.  Under  this  state  of  things,  then,  the  question  must  arise 
whether  he  having  the  oldest  lien  on  the  legal,  or  he  having  it  upon 
the  equitable,  estate,  should  be  preferred.  And  it  would  seem  only 
just  that  he  who  had  from  the  beginning  held  the  land  on  a  lien 
upon  it  should  prevail.  But  in  the  case  in  hand  no  deed  was  ever 
tendered  or  filed;  and  it  is  not  pretended  that  any  thing  but  the  in- 
terest of  Chappel,  viz.,  his  equity,  was  sold  by  the  sheriff.  Now, 
under  the  circumstances,  could  any  thing  more  have  been  done  by 
either  of  the  execution  creditors?  The  judgment  of  Day  and  Meredith, 
having  been  obtained  upon  a  bond  which  was  a  mere  personal  secu- 
rity, can  have  no  preference  over  any  other. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — This  case  is  in  principle  ruled  by  the  cases  of 
Purviance  v.  Lemmon,  16  Serg.  fy  Rawle  292,  and  Chew  v.  Mathers' 
executors,  1  Penns.  Rep.  474.  The  vendor  articles  to  sell  the 
land,  but  retains  the  legal  estate  until  the  purchase-money  is  paid, 
for  which  he  takes  a  judgment  bond.  The  vendee  goes  into  pos- 
session, and  makes  default  in  payment.  The  vendor  enters  up  his 
judgment,  sells  the  land  on  an  execution  and  purchases  it  for  less 
than  the  purchase-money  due.  By  so  doing  the  contract  is  rescinded 
and  the  articles  of  agreement  are  extinguished;  the  consequence  of 
which,  is,  that  the  vendee's  equitable  bill  is  gone,  the  vendor  taking 
back  the  land  as  of  his  former  estate,  and  losing  all  further  remedy 
for  the  residue  of  the  purchase-money,  with  the  extinction  of  the 
equitable  estate  of  the  vendee,  his  intervening  incumbrances  are 
also  defeated.  Had  a  third  person  purchased,  the  prior  judgment 
creditors  of  the  vendee  would  have  been  entitled  to  payment  from 
the  proceeds  of  the  sale,  because  the  equitable  estate  would  still 
subsist  and  remain  liable  to  the  original  vendor  in  the  hands  of  the 
new  purchaser.  But  if  the  intervening  creditors  of  the  vendee 
now  take  the  money,  the  vendor  must  entirely  lose  his  purchase- 
money,  or  so  much  of  it  as  they  take;  for  he  has  no  further  resort 
against  the  vendee  or  his  representatives,  according  to  the  cases 
above  mentioned.  For  these  reasons,  we  are  of  opinion  that  the 
court  below  erred  in  entering  judgment  on  the  case  stated  for  the 
plaintiff  and  that  judgment  should  have  been  rendered  for  the  de- 
fendants. 

Judgment  reversed,  and  judgment  for  plaintiffs  below. 


v. — 3  c 
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Baxter  against  Graham. 

If  the  parties  go  to  trial  upon  the  merits,  the  judgment  will  not  be  reversed,  because 
the  cause  was  not  at  issue  on  any  of  the  defendant's  pleas. 

If  several  distinct  matters  be  pleaded,  and  some  conclude  to  the  court  and  others  to 
the  country,  and  there  be  a  verdict  and  judgment  for  the  plaintiff,  it  will  be  presumed 
that  each  was  decided  by  the  appropriate  tribunal. 

In  an  action  by  the  assignee  of  a  bail  bond  the  officer  who  took  the  bond  is  not  a 
competent  witness  for  the  plaintiff,  upon  the  plea  of  won  estfactum. 

ERROR  to  the  Common  Pleas  of  Jllleghany  county. 

This  was  an  action  of  debt  on  a  bail-bond  taken  by  the  sheriff  for 
the  appearance  of  Neal  M'llwayne  to  answer  William  Graham,  Jun. 
The  action  was  by  William  Graham,  Jan.,  assignee  of  William  Leckey, 
sheriff,  against  Neal  M'llwayne  and  Henry  Baxter.  The  defendant 
pleaded  non  estfactum,  payment,  comperuit  ad  diem,  and  three 
other  special  pleas  in  bar;  to  none  of  which  was  there  a  replication; 
and  the  parties  went  to  trial. 

The  plaintiff  offered  William  Leckey,  Esq.,  as  a  witness  to  prove 
the  execution  of  the  bond;  to  which  the  defendant  objected,  but  the 
court  overruled  the  objection  and  sealed  a  bill  of  exception. 

The  verdict  and  judgment  were  rendered  for  the  plaintiff. 

Errors  assigned. 

1.  That  the  pleas  of  comperuit  ad  diem,  and  nul  tiel  record 
were  not  decided  by  the  court,  but  by  thejury. 

2.  The  court  erred  in  admitting  William  Leckey  as  a  witness. 

3.  That  there  was  not  sufficient  proof  of  the  execution  of  the  bond 
to  justify  its  going  to  thejury. 

Shaler,  for  plaintiff  in  error. 
Hamilton,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — The  plea  of  nul  tiel  record  is  no  doubt  an  issue,  for 
the  most  part,  properly  triable  by  the  court,  and  in  the  absence  of  proof 
to  the  contrary  we  must  intend,  it  was  so  tried.  The  cause  was  not 
regularly  put  to  issue,  but  it  has  been  repeatedly  decided,  that  when 
the  parties  go  to  trial  on  the  merits,  it  is  a  waiver  of  all  form.  The 
issues,  in  fact,  were  tried  by  the  jury,  and  we  must  intend,  that  be- 
fore the  court  entered  final  judgment,  they  passed  upon  the  issues 
at  law.  There  is,  therefore,  nothing  in  the  first  and  second  errors. 

The  third  and  fourth  errors  depend  upon  the  same  principle: 
That  the  court  erred  in  admitting  William  Leckey  as  a  witness,  and 
in  the  allegation,  that  there  was  not  proof  sufficient  of  the  execution 
of  the  bond,  to  authorise  its  going  to  the  jury.  The  suit  was  upon 
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a  bail  bond,  brought  by  William  Graham,  who  was  the  assignee  of  the 
sheriff,  conditioned  for  the  appearance  of  Neal  M'llwayne,  Jun.,  to 
answer  &c.  of  a  plea  of  trover.  The  defendants  plead  non  est 
factum. 

On  the  trial  of  this  issue,  the  plaintiff,  being  unable  to  prove  the 
execution  of  the  bond  by  the  subscribing  witness  who  was  not  to 
be  had,  and  having  failed  to  prove  the  handwriting,  offered  the 
sheriff,  William  Leckey,  as  a  witness,  for  that  purpose.  Of  the  admis- 
sion of  the  witness,  the  defendant  principally  complains.  It  is  very 
plain,  that  if  the  sheriff  permitted  the  defendant  to  go  at  large  after 
his  arrest,  so  that  he  was  not  forthcoming  at  the  return  of  the  writ, 
he  was  guilty  of  an  escape,  for  which  he  was  answerable  in  an  action 
by  the  party  aggrieved.  And  this  consequence  he  cannot  avoid,  by 
his  own  testimony.  When  the  sheriff  assigns  the  bail  bond,  the 
law  implies  a  warranty,  that  the  bond  was  duly  executed  and  an 
undertaking,  by  the  sheriff,  to  furnish  proof  of  that  fact  on  a  rea- 
sonable request;  and  it  need  hardly  be  said  that  this  must  be 
done  by  the  testimony  of  disinterested  witnesses.  The  principle  of 
the  objections  has  been  repeatedly  decided.  Thus  the  payee  of  a  note, 
it  has  been  held,  is  not  a  competent  witness,  for  the  holders,  in  an 
action  against  the  maker,  although  the  holder  took  it,  at  his  own 
risk,  as  to  the  solvency  of  the  maker.  A  warranty,  as  is  there  said, 
is  implied  in  the  transfer,  that  it  is  not  forged;  the  payee,  therefore, 
has  a  direct  interest,  to  charge  the  maker,  in  order  to  protect  him- 
self against  this  implied  warranty.  Hunt  v.  Whitney  et  al.  15  Serg. 
&  Rawle  240.  The  same  principle  is  recognised  in  Shaw  v.  Ell, 
16  Serg.  Sf  Rawle  201.  And  Lord  Ellenborough  would  seem  to 
have  been  of  the  same  opinion,  in  Honey  wood,  sheriff  of  Kent,  v. 
Peacock,  3  Camp.  195.  It  is  plain,  he  would  have  excluded  the 
witness,  who  was  the  bailiff,  on  the  ground  of  interest,  from  proving 
the  execution  of  the  bond,  but  from  the  fact  that  the  defendant, 
knowing  his  situation,  asked  him  to  become  the  subscribing  witness. 
And  to  the  same  point  we  refer  to  Fetterman,  for  the  use  of  Fetter- 
man,  v.  Plummer's  administrator,  9  Serg.  8?  Rawle  20.  The 
court  decide,  that  when  a  chose  in  action  is  equitably  assigned,  and 
a  suit  is  afterwards  brought  by  the  assignee,  in  the  name  of  the 
assignor  for  his  use,  the  assignee,  if  behave  no  interest,  is  a  compe- 
tent witness  for  the  plaintiff.  But  Justice  Duncan,  who  delivered  the 
opinion  of  the  court,  says,  if  the  defence  setup  had  been  that  the  obligee 
had  received  payment,  or  the  consideration  failed,  or  the  obligation, 
for  some  cause,  never  was  recoverable  by  the  obligee,  he  was  not  a 
competent  witness,  for  he  would  be  liable  over,  either  on  an  implied 
agreement,  or  on  the  ground  of  fraud,  or  was  directly  interested  in 
the  event  of  the  cause.  The  same  principle  is  asserted  in  Miller,  for 
the  use  of  Miller,  v.  Go  wen's  executor,  12  Serg,  8?  Rawle,  104. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Stevenson  against  Kleppinger. 

If  a  day  be  appointed  by  contract  for  the  payment  of  money  or  for  the  doing  of  an 
act,  and  the  day  must  or  may  happen  before  the  thing  which  is  the  consideration  of  the 
money  or  act  is  to  be  performed,  an  action  may  be  brought  for  the  money,  or  for  not 
doing  the  act,  before  performance  of  the  act,  which  was  the  consideration  of  that  for 
which  suit  is  brought. 

A  verdict  and  judgment  for  the  plaintiff  in  ejectment  by  a  vendor  against  a  vendee, 
to  compel  payment  of  a  balance  of  the  purchase-money,  is  not  a  bar  to  an  action  of 
covenant  on  the  agreement  by  the  vendee  against  the  vendor. 

A  recovery  in  ejectment,  by  a  vendor  against  a  vendee,  is  not  an  insuperable  obstacle 
to  specific  execution  of  the  contract  of  sale. 

ERROR  to  the  common  pleas  of  Westmoreland  county. 

This  was  an  action  of  covenant  by  the  administrators  of  George 
Kleppinger,  deceased,  against  John  Stevenson,  for  not  conveying  the 
land  mentioned  in  the  following  agreement: 

"  Articles  of  agreement  made  and  agreed,  by  and  between  John 
Stevenson,  of  Hempfield  township,  Westmoreland  county,  of  the  one 
part,  and  George  Kleppinger  of  Mount  Pleasant  township,  and  county 
aforesaid,  of  the  other  part,  witnesseth,  that  the  said  Stevenson  hath 
bargained  and  sold  unto  the  said  Kleppinger  the  farm  and  plantation 
of  land  that  he  now  lives  on,  and  sixty-eight  acres  and  one  hundred 
and  nine  perches  adjoining,  that  he  bought  of  William  Graham,  being 
in  all  one  hundred  and  eighty-eight  acres  and  one  hundred  and 
twenty-nine  perches,  and  the  usual  allowance  with  all  the  buildings 
thereon  erected,  and  the  grain  in  the  ground,  and  peaceable  posses- 
sion when  demanded;  for  which  the  said  Kleppinger  is  to  pay  the 
said  Stevenson  10  dollars  and  50  cents  per  acre,  either  in  gold  or 
silver;  550  dollars  in  hand,  and  100  dollars  the  1st  of  May  1814, 
and  100  dollars  each  and  every  1st  day  of  May  until  all  are  paid. 
The  said  Stevenson  is  to  have  privilege  to  stay  on  the  farm  after  his 
vendee;  and  the  said  Stevenson  to  make  a  clear  patent  for  the  said 
land  as  soon  as  convenient:  and  we,  the  above  mentioned  parties, 
agreeing  to  the  above  obligation,  doth  hereunto  set  our  hands  and 
seals  this  30th  day  of  April,  in  the  year  of  our  Lord,  1813. 

"  JOHN  STEVENSON.  [L.  s.] 

"  GERGE  KLEPPINGER.     [L.  s.]" 

The  plaintiff,  after  reading  the  agreement  to  the  jury,  proved  the 
payment  of  the  550  dollars  mentioned  in  the  agreement,  and  the 
payments  due  in  1S14, 1815  and  1816. 

It  was  admitted  that  George  Kleppinger  died  insolvent  in  the 
month  of  August  1818. 

The  defendant  then  gave  in  evidence  the  record  of  an  ejectment 
brought  by  Stevenson  against  Mary  Kleppinger  for  the  same  land, 
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which  was  to  compel  payment  of  the  purchase-money,  and  a  verdict 
and  judgment  for  the  plaintiff. 

The  counsel  for  the  plaintiff  then  prayed  the  court  to  charge  the 
jury  on  the  following  points: 

1.  That  the  defendant  was  bound  to  make  a  deed  and  clear  title 
to  the  plaintiff's  intestate  in  a  reasonable  time. 

2.  That  the  defendant  had  no  right  to  withhold  the  deed  and  title 
till  all  the  purchase-money  was  paid. 

3.  That  the  covenant  to  make  a  title  as  soon  as  convenient  bound 
him  to  make  it  as  soon  as  the  patent  could  be  obtained  in  the  ordi- 
nary course  of  business  in  the  land  office,  and  a  deed  could  be  exe- 
cuted by  the  defendant. 

4.  That  upon  the  failure  of  the  defendant  to  make  a  title  within  a 
reasonable  time,  or  as  soon  as  convenient,  neither  the  plaintiff's  in- 
testate nor  his  administrators  were  bound  to  pay  any  instalments  that 
might  have  become  due  subsequent  to  such  failure. 

5.  That  the  action  of  ejectment  brought  by  the  defendant  against 
Mary  Kleppinger,  and  the  judgment  thereon,  are  no  bar  to  the  pre- 
sent action  of  the  plaintiffs. 

6.  That  the  measure  of  damages  in  this  case  is  the  amount  of  mo- 
ney paid,  with  interest  from  the  date  of  the  several  payments. 

The  court  answered  all  these  points  in  the  negative,  and  instructed 
the  jury  that  the  plaintiff  was  not  entitled  to  recover. 

Findley  and  Kuhns,  for  plaintiff  in  error. 
Alexander,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — That  the  vendor  was  not  bound  to  make  the  con- 
veyance till  he  had  received  the  purchase-money,  or  security  for  it, 
is  the  point  of  view  in  which  the  cause  was  placed  before  the  jury. 
The  rule  laid  down  in  Edgar  v.  Boies,  11  Serg.  fy  Rawle  450,  is, 
that  if  a  day  be  appointed  for  the  payment  of  money,  or  any  part  of 
it,  or  for  the  doing  of  any  other  act  or  thing,  and  the  day  must  or 
may  happen  before  the  thing  which  is  the  consideration  of  the  mo- 
ney or  other  act  is  to  be  performed;  an  action  may  be  brought  for 
the  money,  or  for  not  doing  such  other  act,  before  performance  of 
the  act  which  was  the  consideration  of  that  for  which  suit  is  brought. 
And  such  is  the  rule  stated  to  be  by  sergeant  Williams,  1  Saund. 
320,  note  4.  The  judge  assumed  that  the  vendee  was  not  entitled 
to  the  conveyance  till  he  had  paid  the  money  or  secured  it.  There 
is  no  provision  for  security  in  the  articles  ;  and  the  matter  turns  on 
the  mutuality  or  independence  of  the  covenants.  The  vendee  bound 
himself  to  make  the  conveyance  in  a  convenient  time,  which  is,  in 
contemplation  of  law,  a  reasonable  time;  for  the  terms  are  converti- 
ble. That  the  literal  import  accords  not  with  the  actual  intents  ap- 
pears from  the  unreasonableness  of  the  consequence  it  might  intro- 
duce; for  the  vendor  might  never  find  a  time  convenient.  lie.  was 
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bound  to  convey  as  soon  as  a  patent  could  be  had  in  the  usual  course 
of  the  land  office.  On  the  other  hand,  the  vendee  was  bound  to  pay 
at  the  times  stipulated,  without  regard  to  the  conveyance.  Was, 
then,  the  conveyance  to  precede  any  part  of  the  price?  If  it  were, 
it  would,  according  to  the  rule  stated,  be  demandable  without  re- 
gard to  the  purchase-money.  The  vendee  was  to  pay  one-fourth 
down,  and  the  residue  in  fifteen  annual  instalments;  so  that  the  con- 
veyance not  only  might,  but  must,  have  become  demandable  before 
not  only  the  last  instalment,  but  perhaps  any  of  them  became  due ; 
and,  on  the  principle  of  the  case  quoted,  the  direction  was  wrong. 
It  would  evidently  be  a  fallacious  interpretation  of  the  bargain  to 
make  him  wait  half  a  lifetime  for  the  title,  or  perform  more  than  was 
stipulated. 

The  direction  that  the  recovery  to  enforce  payment  of  the  pur- 
chase-money was  an  equitable  bar,  is  also  erroneous.  To  give  that 
effect  to  a  verdict  in  ejectment  would  make  it  conclusive,  an  opera- 
tion denied  to  it  by  the  statute  and  common  law.  But  as  the  cove- 
nants are  independent,  the  effect  attributed  to  it  could  not  be  allowed 
to  a  verdict,  even  in  covenant,  because  the  defaults  of  the  vendor — 
the  matter  in  present  controversy — could  not  be  touched  by  the  in- 
quiry, or  enter  into  it  as  a  subject  for  decision,  let  the  form  of  the 
action  be  as  it  might.  Beside,  they  could,  in  any  event,  have  en- 
tered into  it  but  collaterally;  and  nothing  is  better  settled  than  that 
a  previous  verdict  on  matters  thus  introduced  is  inconclusive. 

What,  then,  ought  the  plaintiff  to  recover?  At  common  law,  co- 
venant is  an  action  in  disaffirmance  of  the  contract,  which  seeks  not 
to  execute  it,  but  to  obtain  compensation  for  the  breach  of  it.  With 
us,  it  is  often  used  as  an  instrument  of  specific  execution  by  means 
of  a  conditional  verdict.  The  plaintiff,  it  would  seem,  went  on  the 
basis  of  a  previous  recision;  though,  according  to  Gloust  v.  Martin, 
3  Serg.  Sf  Rawle  423,  recovery  of  possession  by  the  vendor  is  not 
an  insuperable  obstacle  to  specific  execution.  In  this  aspect,  the 
measure  of  damages  is  the  amount  paid,  with  interest  for  the  time 
when  he  was  not  in  the  perception  of  the  profits. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Campbell  against  Galbreath. 

In  an  action  of  ejectment  in  the  name  of  a  trustee,  the  cestu\  que  trust  is  not  made 
a  competent  witness,  by  an  assignment  of  all  his  interest  in  the  land  to  a  third  person, 
who  stipulated  to  pay  all  the  costs  which  had  accrued,  and  which  should  accrue  in  the 
action,  without  the  right  to  reclaim  the  same  in  any  event.  Nothing  short  of  an  ac- 
tual payment  and  deposit  of  the  money  in  court  will  render  him  competent. 

If  an  action  of  ejectment  be  brought  in  the  name  of  the  warrantee,  who  has  merely 
the  legal  title,  and  the  cestui  que  trust,  who  instituted  it,  during  the  pendency  of  the 
action,  and  upon  the  trial,  assigns  all  his  interest  to  a  third  person,  the  plaintiff's  right 
to  recover  is  not  thereby  defeated. 

If  an  action  of  ejectment  be  instituted  by  one  of  several  cestuis  que  trust,  in  the 
name  of  the  warrantee,  the  plaintiff  is  not  only  entitled  to  recover  the  undivided 
interest  of  the  one  at  whose  instance  the  suit  was  instituted,  but  the  assent  of  all  his 
co-tenants  in  common  will  be  presumed,  and  a  recovery  may  be  had  for  all. 

After  an  action  has  been  put  at  issue,  the  defendant  can  not  require  the  plaintiff  to 
declare  for  whose  use  the  suit  is  brought. 

If  a  defendant  have  reason  to  believe,  that  an  action  has  been  brought  in  the  name 
of  a  legal  party,  without  his  assent,  and  for  the  use  of  another,  he  may  require  the 
plaintiff's  attorney  to  file  his  warrant  of  attorney  ;  but  not  after  pleading  and  putting 
the  cause  to  issue. 

In  an  action  of  ejectment  the  defendant  may  plead  in  abatement.  Hence,  if  the 
action  be  commenced  in  the  name  of  a  fictitious  person,  the  defendant  may  plead  in 
abatement,  that  there  never  was  such  a  person. 

The  entry  of  an  actual  settler,  upon  land  north  and  west  of  the  Ohio  and  Alleghany 
rivers  and  Conawango  creek,  which  had  previously  been  appropriated  by  a  warrant 
and  survey,  within  the  two  years  allowed  to  the  warrantee  to  make  his  settlement  and 
improvement,  is  such  a  prevention,  as  will  excuse  the  warrantee,  from  the  performance 
of  the  condition  required  of  him  by  the  act  of  1 792 ;  and  the  settlement  and  improve- 
ment of  the  actual  settler  is  intrusive,  and  will  enure  to  the  benefit  of  the  warrantee. 

ERROR  to  the  common  pleas  of  Mercer  county.  Special  court, 
held  by  Shippen,  President. 

Josiah  Galbreath  against  Thomas  Campbell.  Ejectment  for  a 
tract  of  land.  All  the  points  made  in  the  court  below  and  in  this 
court,  and  the  grounds  upon  which  they  were  supported,  are  so  dis- 
tinctly and  fully  stated  in  the  opinion  of  the  court,  that  it  is  not 
necessary  to  insert  them  here. 

Pearson,  for  plaintiff  in  error. 

Biddle  and  Sullivan,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — There  is  nothing  tenable  in  any  of  the  matters 
assigned  for  error,  excepting  in  the  second  bill  of  exception,  which 
was  taken  to  the  opinion  of  the  court  below,  in  admitting  George 
W.  Fell,  to  testify  as  a  witness  on  behalf  of  the  defendant  in  error, 
the  plaintiff  in  the  court  below.  It  is  admitted,  that  Fell  was  one  of 
the  cestuis  que  trust,  for  whose  use,  this  action  was  commenced  in 
the  name  of  Josiah  Galbreath,  as  a  trustee  merely.  Fell,  however, 
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pending  the  action,  assigned  all  his  interest  and  claim  to  the  land  in 
question,  to  William  S.  Rankin,  who  agreed  to  pay  all  the  costs, 
which  had  accrued  in  the  action,  and  likewise  all  those  which  should 
accrue  and  be  incurred  in  it  thereafter,  without  claiming  a  return  of 
the  same  or  any  part  thereof,  in  any  event  whatever;  and  accord- 
ingly entered  into  a  stipulation  on  the  record  of  the  suit  to  that 
effect;  upon  which  he  was  admitted  by  the  court  to  testify  for  the 
defendant  in  error,  notwithstanding  the  counsel  for  the  plaintiff  in 
error,  objected  to  him  as  being  incompetent  on  the  ground  of  in- 
terest. 

It  has  been  decided  by  this  court,  in  two  or  three  cases  at  least, 
that  a  person  for  whose  use  an  action  is  brought,  no  matter  whether 
his  name  be  on  the  record  or  not,  cannot  be  made  a  competent  wit- 
ness to  support  the  action,  by  assigning  his  interest  and  claim  to 
whatever  may  be  recovered  in  it,  without  all  the  costs,  accrued 
therein,  being  actually  paid,  and  a  sum  of  money  brought  into 
court  and  deposited  with  the  prothonotary  or  clerk,  sufficient 
in  amount,  in  the  estimation  of  the  court,  to  pay  all  the  subsequent 
costs  which  shall  thereafter  accrue,  and  to  be  appropriated  to  that 
end,  whether  the  plaintiff  succeed  in  the  action  or  not,  without  any 
right  or  claim  whatever  on  his  part  to  have  them  repaid.  No  pro- 
mise or  engagement  of  the  assignee  or  of  any  other  person  on  his 
behalf  to  pay  the  same  or  any  part  thereof  can  supply  the  want  of 
payment  of  the  costs  already  accrued,  and  a  deposit  of  money  suffi- 
cient to  pay  all  which  may  or  shall  accrue.  And  it  may  be  con- 
sidered now  as  settled,  that  nothing  but  an  actual  payment  of  all 
the  costs,  which  have  accrued  and  a  deposit  of  a  sum  of  money 
sufficient  to  pay  the  residue  thereof,  which  shall  have  accrued  upon 
the  final  determination  of  the  suit,  together  with  an  absolute  relin- 
quishment  of  all  right  to  have  or  claim  a  return  of  the  same,  is 
sufficient  to  relieve  the  party  for  whose  use  the  action  was  com- 
menced, after  assigning  his  interest  therein,  from  his  liability  for  the 
costs  of  the  action,  and  from  the  interest  which  he  has  by  reason 
thereof,  in  the  event  of  the  suit,  so  as  to  render  him  a  competent 
witness  to  sustain  it.  We  therefore  think  there  was  error  commit- 
ted in  admitting  George  W.  Fell  to  testify  on  behalf  of  the  plaintiff 
below,  and  upon  this  ground  alone  the  judgment  is  reversed. 

Although,  for  the  purpose  of  trying  this  cause  again,  it  may  not 
be  indispensably  necessary,  to  notice  particularly  the  other  matters, 
which  have  been  assigned  for  error;  yet,  believing  from  some  of 
the  observations  made  by  the  court  below  in  relation  thereto,  as 
well  as  from  the  manner  in  which  the  counsel  for  the  plaintiff  in 
error,  has  pressed  them  upon  us  as  being  erroneous,  that  he  may 
not,  perhaps,  be  singular  in  the  opinion  as  to  their  being  so,  it  is 
deemed  proper  out  of  respect  for  those  who  seem  to  have  been  so 
impressed,  to  mention  some  of  the  reasons  why  they  are  not  con- 
sidered erroneous. 

Firstly.  It  has  been  argued,  among  other  things,  that  as  George 
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W.  Fell  was  one  of  the  persons  for  whose  benefit  the  suit  was  com- 
menced, and  as  he  assigned  his  right,  whatever  it  was,  to  William 
S.  Rankin  during  the  pendency  of  the  suit,  all  right  to  recover  the 
possession  of  the  land  or  any  part  of  it,  by  virtue  of  his  right  or 
interest  is  therefore  gone.  If  Fell  had  been  the  plaintiff  himself 
on  the  record,  and  a  recovery  had  been  claimed  on  the  strength  of 
a  title  actually  vested  in  him  to  the  land,  this  position  might  have 
been  correct ;  but  then  that  is  not  the  case,  for  a  recovery  is  here 
claimed  upon  a  legal  title,  granted  for  the  land  by  the  common- 
wealth, to  Josiah  Galbreath,  who  is  the  only  plaintiff  upon  the  re- 
cord in  the  action;  and  unless  a  good  subsisting  title  were  shown  to 
exist  in  him,  it  is  perfectly  clear  that  no  recovery  could  or  ought  to 
have  been  had,  though  George  W.  Fell  might  have  been  invested 
with  a  title  or  right  to  the  land,  that  would  have  enabled  him  to  re- 
cover, had  he  been  the  plaintiff  in  whose  name  the  action  had  been 
brought.  It  was  not  necessary  to  entitle  Josiah  Galbreath  to  recover, 
that  he  should  have  been  invested  with  the  legal  title  to  the  land  for 
his  own  use  or  benefit;  it  was  sufficient  that  he  had  the  legal  title 
alone  in  him,  to  enable  him  to  recover  for  the  benefit  of  the  cestui 
que  trust  against  all  the  world.  And  in  England,  whence  we  have 
derived  our  principles  of  jurisprudence  mostly,  the  party  invested 
with  the  legal  title,  though  in  trust  only,  may  maintain  an  action  of 
ejectment  even  against  his  cestui  que  trust,  if  he  be  in  possession 
of  the  land;  the  latter,  however,  where  the  possession  of  the  land 
by  the  trustee  is  not  necessary  for  the  purpose  of  executing  the 
trust,  may  obtain  protection  against  his  trustee's  turning  him  out  of 
the  possession,  by  having  recourse  to  a  court  of  equity  for  an  in- 
junction. But  here  for  want  of  a  court  of  equity,  the  cestui  que 
trust  is  permitted  to  defend  against  the  claim  of  his  trustee  at  once 
in  the  action  of  ejectment,  and  to  protect  himself  under  his  equita^ 
ble  right.  And  generally  it  is  only  the  cestui  que  trust,  or  those 
claiming  the  possession  of  the  land  under  him  who  can  set  up  the 
equitable  title  against  the  assertion  of  right  under  the  legal  title. 
The  circumstances,  therefore,  of  the  cestui  que  trust's  assigning  or* 
transferring  his  right  to  the  land,  during  the  pendency  of  the  eject- 
ment in  the  name  of  the  trustee,  cannot  prevent  nor  affect  the  right 
of  the  plaintiff  to  recover  the  possession  thereof  in  the  slightest  de- 
gree, unless  where  the  assignment  is  made  to  the  defendant  in  the 
ejectment,  when  he  may  plead  \ipuis  dafrien  continuance  against 
the  plaintiff's  further  maintenance  of  the  action. 

Secondly.  It  has  been  contended,  that  although  Josiah  Galbreath, 
the  plaintiff  below,  was  invested  with  the  legal  title  to  the  whole 
of  the  land,  yet  the  recovery  ought  only  to  be  for  that  proportion 
of  it,  which  belonged  to  the  cestuis  que  trust,  at  whose  special 
request  the  counsel  attending  to  the  trial  for  the  plaintiff,  declared 
he  was  doing  so.  Tenants  in  common  have  a  unity  of  possession, 
and  the  entry  of  one  of  two  or  more  tenants  in  common  is  uni- 
formly considered  the  entry  of  all ;  so  much  so,  that  unless  one 
v. — SD 
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entering,  claim  the  whole  to  himself,  his  entry  will  be  deemed,  in 
law,  the  entry  of  all,  and  his  possession  thereupon  taken,  the  posses- 
sion likewise  of  all.  Smales  v.  Dale,  Hob.  120;  Ford  v.  Grey, 
Salk.  285;  Empson  v.  Shackleton,  5  Burr.  2604;  2  Bl.  Rep.  690; 
Wood/all's  Landlord  and  Tenant  445;  Barnard  v.  Pope,  14  Mass. 
438;  Brown  v.  Wood,  17  Id.  75;  Shumway  v.  Holbrook,  1  Pick. 
116.  If  then  one  tenant  in  common  may  make  an  entry  for  all,  so 
as  to  prevent  the  statute  of  limitations  from  running  against  them, 
there  would  seem  to  be  little  reason,  if  any,  where  they  have  one 
common  trustee,  in  whom  the  legal  title  to  the  land  is  vested,  why 
one  of  them  should  not  be  able  to  direct  an  ejectment  to  be  brought 
in  the  name  of  the  trustee  for  the  use  of  all ;  which  is  only  another 
mode  of  obtaining  an  entry  and  possession  so  as  to  arrest  the  run- 
ning of  the  statute  of  limitations  ;  besides,  as  it  is  manifestly  an  act 
for  their  benefit,  it  is  reasonable  to  presume  that  it  will  be  ap- 
proved of,  ratified  and  confirmed  by  them,  if  it  was  not  previously 
authorised. 

For  ought,  however,  that  appeared  in  this  case,  all  the  cestuis  que 
trust  may  have  been  consulted  and  consenting  to  the  bringing  of 
this  action.  The  declaration  of  the  counsel  who  tried  the  cause  last, 
made  at  the  time  of  that  trial,  that  William  S.  Rankin  and  the  heirs 
of  Benjamin  Lodge  were  interested  as  plaintiffs,  and  that  he  knew 
of  no  other  person  interested  as  plaintiff,  does  not  disprove  this  by 
any  means;  because  it  might  have  been  so  without  his  knowledge. 
And,  moreover,  the  counsel  who  instituted  the  suit  originally,  and 
who  attended  to  the  first  trial,  was  dead  at  the  time  of  the  second  ; 
and  it  did  not  appear  by  whose  authority  the  action  was  commenced 
by  him. 

Thirdly.  It  would  also  seem,  that  an  idea  has  prevailed  to  some 
extent,  that  the  defendant  in  such  case  as  the  present,  after  having 
pleaded  in  bar  and  joined  in  putting  the  cause  to  issue,  when  the 
plaintiff  has  brought  it  on  to  trial,  has  a  right  then  to  demand  for 
whose  use  the  suit  has  been  commenced  and  is  carrying  on.  I,  how- 
ever, am  not  aware  of  any  good  authority  upon  which  such  opinion 
or  right  can  be  sustained.  In  support  of  it,  however,  it  has  been 
alleged,  that  the  defendant,  in  case  he  should  become  entitled  to  re- 
cover costs,  may  not  know  to  whom  he  shall  have  a  right  to  look  for 
payment  of  them  unless  the  real  plaintiff  is  disclosed.  But  surely 
it  is  a  sufficient  answer  to  this,  that  the  plaintiff  on  the  record  is 
presumed  to  be  the  real  plaintiff,  and  to  be  liable  for  the  costs  of  the 
action,  in  case  of  his  failure  to  prosecute  it  successfully,  until  the 
contrary  shall  be  made  to  appear.  If,  however,  in  the  course  of  the 
trial,  it  should  turn  out  from  the  evidence  that  he  is  only  a  trustee, 
without  the  least  interest  whatever  in  the  action:  and  that  it  was 
commenced  without  his  knowledge  or  consent,  for  the  exclusive 
benefit  of  others,  they,  whoever  they  are,  become  thus  made  known 
to  the  defendant,  so  that  if  the  cause  should  be  determined  in  his 
favour  he  can  be  at  no  loss,  for  want  of  knowledge,  to  whom  he  may 
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look  for  payment  of  his  costs.  But  it  has  been  said,  again,  that  un- 
less the  attorney  appearing  for  the  plaintiff  shall  be  compelled  on  the 
trial  to  declare  for  whose  use  the  action  was  instituted  and  is  carry- 
ing on,  strangers,  who  have  no  interest  whatever  in  lands  appro- 
priated under  warrants  and  surveys  made  and  returned  thereon, 
may  institute  ejectments  in  the  names  of  the  warrantees,  who  also 
have  no  interest  in  the  lands,  though  invested  with  the  legal  title  to 
them,  against  those  in  possession,  who  entered  as  intruders,  but  have 
made  extensive  and  valuable  improvements  thereon;  which  may 
thus  be  taken  away  from  them  after  their  having  expended  both 
labour  and  money  to  a  large  amount  in  making  them,  by  those  who 
have  not  even  the  shadow  of  right  or  claim  to  the  land.  To  this  it 
may  be  answered,  as  has  been  already  stated,  that  the  person  in  whose 
name  the  action  is  brought  on  the  record,  must  be  presumed  to  be 
the  real  plaintiff,  unless  a  cestui  que  trust  be  also  named  thereon, 
until  the  contrary  is  shown;  but  if  there  be  no  cestui  que  trust 
mentioned,  and  the  defendant  knows  the  fact,  that  the  plaintiff  is  in- 
vested with  the  legal  title  to  the  land  for  which  the  action  is  brought, 
merely  as  trustee,  and  has  reason  to  believe  that  it  has  not  been  com- 
menced at  his  instance  for  the  benefit  of  the  cestui  que  trust,  but 
has  been  brought  by  a  stranger  who  has  no  interest  in  the  land,  he 
may,  under  the  twenty-eighth  section  of  the  act  of  assembly,  of  the 
22d  of  September  1 772,  and  the  rule  of  practice  for  carrying  the  pro- 
visions thereof  into  effect,  made  and  established  under  the  act  of  the 
25th  of  September  1786,  empowering  the  court  to  make  rules  for  the 
government  of  its  own  practice^  before  he  pleads  to  the  action,  have 
a  rule  on  the  plaintiff's  attorney  to  file  his  warrant,  if  he  has  not 
done  so,  in  order  that  he  may  know  and  ascertain  by  whose  autho- 
rity the  suit  has  been  instituted.  But  if  the  defendant  plead  without 
having  the  plaintiff's  warrant  of  attorney  filed,  he  will  not  be  entitled 
to  such  rule  afterwards.  He  will  be  considered  as  having  waived 
his  right  in  this  respect.  Mercier  v.  Mercier,  2  Dall.  142.  And 
having  declined  voluntarily,  as  it  were,  either  from  neglect  or  de- 
sign, to  avail  himself  of  the  information,  which  he  might  have  ob- 
tained by  compelling  the  plaintiff's  attorney  to  file  his  warrant;  and 
instead  thereof,  having  stated  his  defence  and  the  nature  of  it  upon 
the  record  to  the  plaintiff's  claim,  by  pleading  in  bar  to  the  action,  it 
would  be  unreasonable  and  contrary  to  all  the  principles  of  legal  ana- 
logy, as  well  as  to  the  established  rules  of  practice  and  pleading,  that 
he  should  afterwards  be  permitted  to  embarass  and  arrest  the  regular 
progress  of  the  cause  in  its  course  to  trial  upon  the  issue  joined  in  it, 
by  attempting  to  have  an  inquiry  into  preliminary  or  collateral  mat- 
ters, which,  if  proper  to  be  investigated  at  all,  ought  to  precede  the 
joining  of  an  issue  upon  the  merits  of  the  case. 

It  may  be  remarked  here  also,  that  the  defendant,  in  certain  cases, 
has  a  right  to  demand  security  for  costs;  but  he  is  not  permitted  to 
exercise  it  at  the  moment  of  the  trial.  For  instance,  in  a  qui  tarn 
action,  or  where  the  plaintiff  resides  without  the  state,  the  defendant, 
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by  application  to  the  court,  which  must  be  made  at  least  one  term 
previous  to  that  for  which  the  cause  is  set  down  for  trial,  may  have 
an  order  that  security  be  given  by  the  plaintiff  in  the  first  case  for 
costs,  by  alleging  a  defence  and  showing  from  the  record  that  it  is  a 
qui  tarn  action;  and,  in  the  second  case,  upon  showing  by  affidavit 
that  he  has  a  defence,  and  that  the  plaintiff  resides  without  the  state. 

Accordingly,  in  order  to  prevent  all  unnecessary  delay  in  bringing 
a  cause  to  trial  on  its  merits,  and  with  a  view  to  attain  this  great 
end  as  speedily  as  may  be  consistent  with  the  time  that  is  requisite 
to  enable  each  of  the  parties  to  prepare  fully  for  it,  the  same  principle 
is  observed  and  carried  out  in  the  rules  of  pleading;  so  that  if  an 
action  be  commenced  in  the  name  of  a  fictitious  person,  the  defend- 
ant may  plead  in  abatement  that  there  never  was  any  such  person  in 
rerum  natura;  Bro.  tit.  Brief,  pi.  25;  Theloal's  Dig.,  lib.  ii., 
case  7;  1  Com.  Dig.  tit.  •Abatement,  E.  16,  p.  60,61;  Doe  v.  Pen- 
field,  19  Johns.  308;  1  TideTs  Prac.  579;  1  C kitty's  PI.  435;  or 
if  the  plaintiff  once  existed,  but  died  before  the  impetration  of  the 
original  writ,  the  defendant  may  likewise  plead  this  in  abatement. 
Bro.  tit.  Brief,  PI.  25,  70;  1  Com.  Dig.  tit.  Abatement,  E.  16, 
p.  61.  But  then  he  will  not  be  permitted  to  plead  those  matters 
after  pleading  in  bar  to  the  action,  nor  even  after  a  general  impar- 
lance  ;  for  all  pleas  or  excuses  of  this  kind,  for  not  meeting  the  trial 
of  causes  upon  their  merits,  are  regarded  as  dilatory,  because  put  in 
with  a  view  often  to  delay  the  final  issue  of  them;  and  are  therefore 
not  much  favoured  in  law.  And,  therefore,  to  entitle  them  to  be 
received  by  the  court,  they  must  be  put  in  at  the  earliest  opportunity 
afforded  the  party,  unless  some  cause  can  be  shown  for  claiming  in- 
dulgence by  a  special  imparlance. 

But  it  has  been  said  that  a  plea  in  abatement  is  not  an  appropriate 
plea,  and  that  it  cannot  be  received  in  ejectment,  because  as  by  the 
fourth  section  of  the  act  of  assembly  of  the  13th  of  April  1807,  4  Sm. 
Laws,  477;  it  is  enacted  that  "the  plea  in  ejectment  shall  be,  not 
guilty;"  and  therefore  no  other  plea  can  be  put  in  or  received.  There 
is  certainly  no  good  reason  why  a  plea  in  abatement  should  not  be 
as  proper,  in  such  action  as  in  any  other;  especially  since  all  fiction 
is  done  away  with  in  it,  and  the  writ  commencing  the  action  must 
be  sued  out  either  in  the  name  of  the  person  actually  invested  with 
the  legal  or  equitable  title.  By  the  second  section  of  the  act  of  the  2 1st 
of  March  1806,  for  regulating  arbitrations  and  proceedings  in  courts 
of  justice,  a  new  mode  of  instituting  the  action  of  ejectment  by  writ 
is  prescribed,  and  the  form  of  the  writ  is  thereby  given.  It  is  there- 
by made  the  duty  of  the  plaintiff,  on  or  before  the  first  day  of  the 
term,  to  which  the  writ  is  returnable,  to  file  in  the  prothonotary's 
office,  "a  description  of  the  land  together  with  the  number  of  acres, 
which  he  claims  and  declares  that  the  title  is  in  him  for;  and  the 
defendant  shall  enter  his  defence,  if  any  he  hath,  for  the  whole  or 
any  part  thereof  before  the  next  term,  and  thereupon  issue  shall  be 
joined."  Here,  it  is  merely  directed  that  the  defendant  shall  enter 
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his  defence  for  the  whole  or  any  part  of  the  land   claimed  by  the 
plaintiff,  if  he  has  any,  but  it  is  not  said  in  what  form  this  shall  be 
done.     This  was  afterwards  thought  to  be  a  defect,  or  considered  an 
omission;  and,  to  supply  it,  the  legislature  enacted,  that  "  the  plea 
in  ejectment  should  be,  not  guilty;"  that  is,  that  the  defendant  should 
enter  his  defence  by  pleading  not  guilty.     It  is  evident  from  the 
whole  frame  and  spirit  of  these  acts,  that  the  legislature  only  intended 
to  give  direction  in  regard  to  such  defence  as  met  the  plaintiff  di- 
rectly on  the  merits  of  his  claim,  and  formed  an  absolute  bar  to  his 
recovery  eitber  in  whole  or  in  part;  and  not  to  matters  which  had 
previously  been  pleadable  only  in  abatement.     These  they  did  not 
intend  to  meddle  with,  but  designed  that  they  should  stand  on  the 
same  footing,  and  be  taken  advantage  of  in  the  same  manner,  as  be- 
fore, and  in  other  cases.     And  accordingly,  in  Lyons  v.  Miller,  4 
Serg.  Sf  Rawle  280,  which  was  an  action  of  ejectment  brought  and 
tried  under  the  acts  of  1606  and  1807,  the  late  chief  justice  in  deli- 
vering the  opinion  of  this  court  upon  the  matter  assigned  for  error, 
which  was,  that  the  act  of  assembly  prescribing  the  form  of  the  writ 
of  ejectment  directed  the  township  to  be  mentioned,  which  had  been 
omitted,  says  "  it  does  so,  and  had  this  matter  been  pleaded  in 
abatement  the  plea  would  have  been  good."     But  suppose  the  act 
were  to  be  so  construed  as  to  shut  out  all  pleas  of  abatement  in  the 
action  of  ejectment,  what  would  be  the  legitimate  and  fair  conclusion? 
Would  it  not  be,  that  all   matters  would  be   precluded  from  being 
given  in  evidence  on  the  trial  of  the  cause  which  could  only  have 
been  given  previously  to  the  passage  of  the  act,  under  corresponding 
pleas  in  abatement?     This  inference  would  certainly  not  be  a  strained 
one;  and  would,  for  several  reasons,  as  it  appears  to  me,  be  much 
more  rational  than  that  no  plea  in  abatement  should  be  received. 
First,  because  the  act  does  not  expressly  authorize  matters  of  abate- 
ment to  be  given  in  evidence  on  the  plea  of  not  guilty;  nor  is  it 
thereby  authorized  by  any  necessary  implication.    Secondly,  because 
if  such  matters  were  to  be  given  in  evidence  on   the  plea  of  not 
guilty,  it  would  enable  the  defendant  to  take  the  plaintiff  by  sur- 
prise, by  giving  them  in  evidence  without  any  previous  notice  or 
intimation  given  to  the  plaintiff  of  it,  to  enable  him  to  prepare  to 
meet  it;  and,  hence,  the  greatest  injustice  might  be  done  to  the  lat- 
ter.    Thirdly,  because  to  permit  all  matters  to  be  given  in  evidence 
by  the  defendant,  under  the  plea  of  not  guilty,  which  before  could 
only  have  been  given  under  suitable  pleas  in  abatement,  would  ne- 
cessarily compel  the  plaintiff  to  come  to  the  trial  of  the  cause  pre- 
pared with  witnesses  and  evidence  to  meet  the  defendant,  not  only 
on  the  merits  of  his  claim,  but  likewise  upon  every  possible  collateral 
and  preliminary  matter,  so  far  as  his  mind  or  the  advice  of  his  counsel 
might  enable  him  to  anticipate  what  he  would  have  to  encounter; 
which,  anterior  to  the  act,  could  possibly  have  been  made  the  proper 
ground  of  a  plea  in  abatement,  and  been  given  in  evidence  under  that 
alone:  thus  increasing  the  costs  and  expenses  perhaps  four  or  five 
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fold  beyond  what  otherwise  would  be  requisite;  and  at  the  same  time 
throwing  into  the  jury-box  a  great  mass  of  testimony,  bearing  on 
such  a  multiplicity  and  diversity  of  points  as  to  create  the  utmost 
confusion  in  the  minds. of  the  jury.  It  is  obvious,  therefore, 
that  this  construction  of  the  act,  and  the  course  that  would  have  to 
be  pursued  under  it,  would,  instead  of  simplifying  the  trial  and  in- 
vestigation of  the  cause  as  the  legislature  intended,  render  it.  infinitely 
more  complicated  and  difficult  than  it  ever  had  been  before;  so  much 
so,  probably,  in  some  cases,  as  to  make  justice  altogether  unattain- 
able by  reason  of  it. 

It  may  also  be  further  observed,  that  as  no  other  than  the  party 
invested  with  either  the  legal  or  equitable  title  to  the  land  has  any 
right  or  authority  to  bring  an  ejectment  for  it,  and  the  attorney 
suing  out  the  writ  may  be  compelled  in  the  manner  already  men- 
tioned to  file  his  warrant  of  attorney  for  doing  so,  the  defendant 
has  it  in  his  power  generally,  by  this  means,  to  ascertain  by  whom, 
and  whether  or  not  the  suit  has  been  instituted  by  the  one  or  the 
other;  and  if  by  neither,  but  in  the  name  of  one  of  them,  he  may 
show  the  want  of  authority  and  have  the  suit  dismissed;  for  no 
court  will  suffer  its  process  to  be  abused,  and  most  especially  not  by 
its  officers.  But  if  the  suit  should  be  instituted  in  the  name  and  by 
the  authority  of  one  who  has  really  no  claim  to  the  land,  the  de- 
fendant must  of  course  answer  to  the  suit  or  give  up  the  land;  and, 
though  he  may  have  no  title  himself  to  it,  yet  he  may  protect  himself 
in  his  possession  by  relying  on  the  inability  of  the  plaintiff  to  show 
a  title,  or  by  showing  a  good  title  himself  in  a  third  person.  If,  how- 
ever, the  ejectment  be  brought  by  the  authority,  and  in  the  name  of 
a  warrantee  who  has  no  real  interest  in  the  land,  and  the  defendant 
be  without  right  to  it,  it  may  be  prudent  for  him  to  put  himself 
under  the  protection  of  the  cestui  que  trust,  by  becoming  his  tenant, 
which  he  doubtless  may  effect,  unless  where  the  cestui  que  trust 
may  wish  to  obtain  the  actual  possession  himself,  when  he  would  be 
most  likely  to  take  sides  with  the  warrantee:  in  which  case  the  de- 
fendant would  seem  to  have  no  alternative  but  to  yield  the  possession 
of  the  land  to  its  proper  owner,  which  must  be  admitted  by  all  to 
be  not  only  just  but  equitable. 

It  has  also  been  complained  of  as  error,  that  the  court  refused  to 
leave  it  to  the  jury  to  find  whether  George  W.  Fell  had  abandoned 
his  improvement  and  settlement  or  not,  and,  if  he  had,  then  to  in- 
struct them  that  the  plaintiff  could  not  recover.  This,  it  is  contended, 
ought  to  have  been  done  according  to  the  principle  laid  down  in 
Cosby  v.  Brown,  2  JBinn.  124,  where  the  contest  was  between  two 
actual  settlers,  and  not  between  a  warrantee  and  a  settler  as  in  this 
case.  Here  George  W.  Fell's  improvement  and  settlement,  so  far 
as  he  progressed  with  it,  is  set  up,  and  the  evidence  seems  sufficient 
to  prove  the  fact  to  have  been  so,  as  having  been  made  for  and  on 
behalf  of  the  warrantee  in  fulfilment  of  the  conditions  upon  which 
the  land  mentioned  in  the  warrant  was  granted  to  him  by  the  state. 
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The  improvement  and  settlement  commenced  by  Fell  must,  there- 
fore, be  regarded  as  having  been  commenced  and  carried  on  by  the 
warrantee  himself.  This  being  so,  and  it  appearing  also  from  the 
evidence  that  Fell  had  begun  his  improvement  within  two  years 
after  the  22d  of  December  1795,  the  date  of  Wayne's  treaty,  when 
the  prevention  to  making  settlements  from  the  Indian  enemy  ceased 
to  exist;  or,  at  the  very  latest,  before  Hamilton, from  whom  Camp- 
bell bought  and  claims,  began  his  improvement,  the  entry  of  Hamil- 
ton into  the  land  and  taking  possession  of  it,  so  as  either  to  exclude 
Fell  or  to  interfere  with  his  improving  the  land  where  and  as  he 
pleased,  was  altogether  unlawful,  and  must  be  considered,  according 
to  a  series  of  decisions  on  the  subject,  ipso  facto  a  prevention  on  the 
part  of  Hamilton  and  those  claiming  under  him  ;  so  that  they  cannot 
be  permitted  to  claim  any  benefit  from  the  non-performance  of  the 
condition  of  settlement  and  improvement  by  the  owner  of  the  war- 
rant himself  personally,  or  by  any  other  at  his  instance.  The  cases 
of  the  Lessee  of  Morris  v.  Neighman,  2  Smith  L.  211 ;  *S'.  C.,  4 
DalL  209;  2  Yeates  450;  Lessee  of  Wilkins  v.  Allenton,  3  Yeates 
273;  Hazard  v.  Lowrie,  2  Smith  L.  213;  S.  C.,  1  Binn.  166; 
Lessee  of  Buchannan  v.  Myers,  2  Smith  L.  224 ;  S.  C.,  3  Yeates 
589  ;  Patterson  v.  Cochran,  1  Binn.  231,  and  Jones  v.  Anderson,  4 
Yeates  574,  575,  all  prove  and  establish  this  doctrine  in  the  fullest 
manner.  In  the  last  case,  Jones  v.  Anderson,  the  plaintiff  claimed 
under  a  warrant  dated  the  21st  of  April  1794,  issued  under  the  act 
of  the  3d  of  April  1792,  upon  which  four  hundred  acres  lying  on  the 
Big  Beaver  creek  were  surveyed  on  the  25th  of  May  1795,  and 
afterwards  returned.  The  defendant  claimed  under  a  settler,  who 
entered  adversely  to  the  warrant,  and  built  a  cabin  on  the  land  in 
May  1796  ;  after  which  he,  and  those  deriving  claim  to  the  land 
from  him,  continued  to  improve  and  hold  the  possession  thereof  until 
the  15th  of  February  1802,  when  the  ejectment  was  commenced 
by  the  plaintiff.  It  did  not  appear  that  the  plaintiff  had  ever  at- 
tempted to  settle  or  improve  the  land  ;  nor  yet  that  he  ever  demanded 
the  possession  of  it  from  the  first  settler  or  any  of  his  successors 
therein.  Neither  did  it  appear  that  any  threats,  much  less  force,  had 
ever  been  made  or  used  by  the  first  settler,  or  any  of  those  who  suc- 
ceeded him  in  the  possession  of  the  land,  so  as  to  deter  or  prevent 
the  owner  of  the  warrant,  under  an  apprehension  of  personal  danger, 
from  entering  and  making  upon  it  such  settlement  and  improvement 
as  the  act  of  the  3d  of  April  1792  required.  And  the  language  of 
the  late  Mr  Justice  Yeates,  who  delivered  the  opinion  of  the  court, 
shows  most  clearly  that  menaces  or  force  of  any  kind  are  not  neces- 
sary to  constitute  a  prevention  in  such  case.  He  says:  "  As  to  force 
or  threats  being  indispensably  necessary  to  be  shown  on  the  part  of 
the  warrantee,  to  have  been  used  by  the  actual  settler,  the  mild  spirit 
of  the  law  does  not  invite  to  adventures  which  would  naturally  tend 
to  a  breach  of  the  public  peace.  We  therefore  conclude,  that  as 
between  the  litigant  parties,  the  adverse  possession  is  ipso  facto  an 
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illegal  prevention."  Thus,  in  effect,  the  entry,  settlement  and  im- 
provement of  the  intruder  within  the  time  allowed  by  law  for  the 
warrantee  to  enter  and  make  his  settlement  is  made  to  enure  to  the 
benefit  of  the  latter,  and  his  title  to  the  land  is  thereby  rendered  per- 
fect. Having,  then,  by  this  means,  become  invested  with  the  abso- 
lute fee  simple  estate  in  it,  abandonment  is  out  of  the  question  ;  and 
nothing  short  of  twenty-one  years  adverse  possession  can  defeat  or 
bar  his  right. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Forsythe  against  Norcross. 

Memoranda  made  upon  a  slate,  and  transcribed  into  a  book  five  or  six  days 
afterwards,  are  not  such  original  entries  as  can  be  submitted  to  a  jury  as  evidence. 
Nor  will  any  prevailing  custom  make  them  evidence. 

ERROR  to  the  common  pleas  of  Fayette  county. 

Norcross  v.  Forsythe,  assumpsit,  in  book  account,  for  black- 
smith work  done  by  the  plaintiff  for  the  defendant. 

The  plaintiff  being  sworn,  said,  that  the  books  exhibited  were 
his  books  of  original  entry:  that  he  made  the  entries  on  a  slate 
until  it  was  full,  and  then  after  four,  five,  or  six  days,  transcribed 
them  into  his  book;  and  he  and  three  other  witnesses,  blacksmiths, 
swore  that  this  was  a  general  custom,  as  far  as  they  knew. 

The  court  received  the  evidence  and  the  defendant  excepted. 

Deford,  for  plaintiff  in  error,  cited  1  Dall.  239;  1  Sinn.  234;  4 
Serg.  $  Rawle  3;  5  Serg.  $  Rawle  404;  12  Serg.  8?  Rawle  411; 
4  Yeates  341;  12  Serg.  8f  Rawle  80;  5  Serg.  £  Rawle  226;  13 
Serg.  4-  Rawle  126;  1  Yeates  198-321;  4  Raivle401;  3  Watts  325. 

And  proof  of  a  particular  custom  will  not  control  the  law,  1 
Watts  360  ;  6  Binn.  417. 

Flanagan,  for  defendant  in  error. 

PER  CURIAM. — An  entry  on  a  card  or  a  slate,  is  but  a  memoran- 
dum preparatory  to  permanent  evidence  of  the  transaction,  which 
must  be  perfected  at  or  near  the  time,  and  in  the  routine  of  the 
business.  But  the  routine  must  be  a  reasonable  one;  for  there  is 
nothing  in  the  condition  of  a  craftsman  to  call  for  indulgence  till 
his  slate  be  full,  or  till  it  be  convenient  for  him  to  dispose  of  the 
contents  of  it.  In  Ingraham  v.  Bockius,  9  Serg.  <§'  Rawle  285,  and 
Patton  v.  Ryan,  4  Rawle  410,  the  entries  were  transferred  the  same 
evening  or  the  next  morning;  and  they  ought  in  every  instance  to 
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be  so  in  the  course  of  the  succeeding  day.  In  Vicary  v.  Moore,  2 
Watts  458,  entries  transferred  from  scraps  of  paper  carried  about 
in  the  pocket  during  one  or  more  days,  were  held  to  be  inadmissi- 
ble; and  on  this  principle,  the  book  was,  in  the  present  instance,  in- 
competent. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Frame  against  Stewart. 

A  testator  having  in  his  life  given  certain  parts  of  his  real  estate  to  his  children  to 
be  cleared  and  improved  by  them,  retained  a  part  himself;  which  together  with  his 
farming  utensils,  stock,  &.C.,  he  devised  to  his  wife  for  the  purpose  of  maintaining 
herself  and  his  minor  children,  until  the  youngest  should  attain  full  age,  when  his 
wif«  was  to  have  the  personal  estate  absolute]}',  and  "  his  real  estate  to  be  then  equally 
divided  amongst  all  his  living  children,  or  their  lawful  heirs  of  any,  who  may  die  be- 
fore that  time,  leaving  such,  according  to  quantity  and  quality,  allowing  each  child 
having  the  part  they  may  have  improved  upon,  they  improving  where  I  have  ordered, 
so  as  to  have  the  benefit  of  their  own  labours  :"  Held,  that  E.,  one  of  the  children,  who 
had  occupied  part  and  improved  it  in  his  father's  lifetime,  had  an  estate  in  fee-simple. 

ERROR  to  the  common  pleas  of  Crawford  county. 

This  was  an  action  of  ejectment  by  Adam  Stewart  against  Mar- 
garet Frame  and  others,  in  which  the  parties  agreed  to  the  following 
special  verdict. 

"  Thomas  Frame,  the  elder,  being  seized  of  a  tract  of  land,  of 
which  the  premises  for  which  this  ejectment  is  brought  is  part,  by 
his  last  will  and  testament,  dated  the  7th  of  May  1813,  devised  as 
follows:  (pro  ut  the  will.)  He  died  soon  after  having  children,  viz., 
Edward,  James,  Thomas,  (dead  and  unmarried)  Abner,  John,  Mar- 
garet, (married  to  John  M'Queen,)  Mary  Ann,  (married  to  Samuel 
M'Dowell,)  Martha,  (married  to  Matthew  Ralston,)  Sally,  (married 
to  James  Angelo,)  Elizabeth,  (married  to  David  Hoover,)  and  Alice, 
(married  to  Samuel  Hoover.)" 

"Edward  Frame,  son  of  said  Thomas,  had,  in  the  lifetime  of  the 
father,  and  by  his  directions,  improved,  built,  and  lived  on  the  land 
mentioned  in  this  ejectment,  and  after  his  death  his  widow  and 
children  continued  to  reside  and  improve  thereon.  Edward  Frame 
died  on  the  3d  of  May  1824,  having  five  children  then  alive,  viz., 
Thomas,  Zachariah,  Alice,  John,  and  Abner,  (who  died  before  his 
grandmother.") 

"Mary  Frame,  the  wife  of  Thomas,  died  the  16th  of  August 
1827.  Partition  was  made  between  the  children  and  grandchildren 
of  Thomas  Frame,  (pro  ut  the  partition;)  the  part  allotted  to  the 
children  of  Edward  Frame  was  45  acres,  &c.;  see  No.  IS,  April 
term  1828." 

"  On  the  5th  day  of  February  1820,  Edward  Frame  and  Margaret, 
v. — 3  E 
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his  wife,  executed  a  mortgage  to  the  plaintiff  to  secure  a  debt  due 
to  him,  ( pro  ut  the  mortgage.)  The  question  for  the  court  to  decide 
is,  whether  Edward  Frame,  the  mortgagor,  took  such  an  estate  under 
the  will  of  his  father,  as  would  be  liable  after  his  death  and  the 
death  of  the  widow  of  Thomas  to  the  said  mortgage,  or  whether  his 
heirs  are  entitled  to  hold  the  land  divested  of  the  lien  of  the  said 
mortgage.  If  the  court  decide  in  the  affirmative,  then  judgment  to 
be  entered  against  Margaret  Frame  and  the.  heirs  of  Edward,  afore- 
said, with  costs.  If  in  the  negative,  then  judgment  to  be  entered 
in  favour  of  the  defendants." 
Will  of  Thomas  Frame. 

"  Item,  I  give  and  bequeath  unto  my  dear  wife,  Mary  Frame,  the 
use  and  occupation  of  my  improvement  whereon  we  now  live,  to- 
gether with  all  my  household  furniture,  stock,  and  crop,  and  farm- 
ing utensils  of   every   kind,  she  maintaining  and    educating   my 
minor  children  thereout,  until  my  youngest  child  shall,  then  living, 
be  of  lawful  age,  then  to  have  the  personal  property  at  her  own 
disposal  of  every  kind,  and  my  real  estate  to  be  then  equally  divided 
amongst  all  my  living  children  or  their  lawful  heirs,  of  any  who 
may  die  before  that  time  leaving  such,  according  to  quantity  and 
quality,  allowing  each  child  having  the  part  they  may  have  improved 
upon,  they  improving  where  I  have  ordered,  so  as  to  have  the 
benefit  of  their  own  labours.     And  it  is  my  will  and  desire,  that 
my  said  wife  Mary,  by  every  child  in  equal  part  shall  be  reasonably 
supported  from  that  time,  until  her  natural  death,  then  decently 
buried.      In  like  manner,  it  is  my  will  and  desire,  that  James 
M'Connell  shall  go  on  to  build  the  barn  according  to  our  contract. 
What  may  be  left  of  the  debt  coming  from  him  or  others,  together 
with  the  stills  and  vessels,  I  allow  to  be  applied  to  the  payment  of 
my  just  debts,  burying  expenses,  &c.,  and  if  any  be  left  to  be  ap- 
plied towards  putting  a  chimney  in  the  new  house,  any  repairs  or 
improvements  done  to  said  house,  I  will  allow  to   be  paid  by  the 
persons  getting  said  house,  according  to  this,  my  last  will,  when  my 
said  wife  Mary  shall  see  cause  to  leave  it  or  her  death,  and  touching 
all  the  rest,  residue  and  remainder  of  my  estate,  real  and  personal, 
of  what  kind  or  nature  soever,  the  same  may  be  in  the  county  of 
Crawford,  aforesaid,  or  elsewhere,  I  give  and  bequeath  to  my  dear 
wife,  Mary,  during  her  natural  life,  and  from  and  immediately  after 
her  decease,  I  give  and  deliver  the  same  unto  my  eleven  children, 
Margaret,  Edward,  James,    Mary  Ann,  Martha,  Sarah,  Thomas, 
Abner,  John,  Elizabeth,  and  Ally,  or  the  survivor  or  survivors  of 
them,  and  the  heirs  of  such  survivor  or  survivors,  equally  to  be 
divided  between  them.     And  lastly,  I  nominate  and   appoint  my 
said  wife  and   my  son,  James  Frame,  and  Adam  Stewart,  Esq.,  to 
be  the  executors  of  this,  my  last  will,  hereby  revoking  all  other 
wills,  &c.     Witness,  &c.,  this  7th  day  of  May  1813." 

*<  Codicil.     I,  Thomas  Frame,  of,  &c.,  do  hereby  make  and  publish 
this  codicil  to  be  added  to  my  last  will  and  testament,  in  manner 
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following,  to  wit:  I  give  and  bequeath  to  my  eldest  daughter,  Mar- 
garet Frame,  (now  Margaret  M'Queen)  the  piece  or  parcel  of  land 
which  I  marked  off  to  her,  and  which  they  have  now  in  possession, 
the  boundaries  known  to  several  persons,  supposed  to  be  about  40 
acres,  and  this  to  be  in  lieu  of  her  equal  part,  as  mentioned  in  my 
foregoing  will.  I  give  it  to  her,  and  allow  it  to  her  without  any 
further  trouble,  she  paying  the  tax  and  bearing  an  equal  share  of 
the  keeping  of  her  moiher,  along  with  the  rest  of  her  brothers  and 
sisters,  after  the  division  of  my  real  estate;  and  lastly,  it  is  my  will, 
that  my  present  codicil  be  annexed  to  and  made  part  of  my  last 
will,  &c.  May  7th,  1813." 

Mortgage  of  Edward  Frame  and  wife  to  A.  Stewart, 
Is  dated  the  5th  of  February,  1820.  Sets  forth,  that  "  Whereas, 
Edward  Frame,  in  and  by  a  certain  obligation  of  same  date  was  in- 
debted to  Adam  Stewart,  174  dollars,  conditioned  for  the  payment 
of  87  dollars,  on  the  5th  day  of  February  1821,  with  interest.  The 
said  Edward  and  wife,  for  the  better  securing  the  said  debt  of  87 
dollars,  did  grant,  bargain,  and  sell  unto  the  said  Adam  Stewart,  his 
heirs  and  assigns,  all  that  the  land  he  holds  or  is  justly  coming  to 
him  from  his  father's  estate,  in  Fallowfield  township,  being  the 
same  land  whereon  his  family  now  resides,  lying  on  the  west  of 
land  whereon  Samuel  M'Dowell  now  resides,  supposed  that  it  will 
contain  between  40  and  50  acres,  that  is  his  share  of  his  father's 
estate,  aforesaid,  which  was  left  to  him  by  will,  dated  the  7th  day 
of  May  A.  D.  1813,  now  in  the  register's  office,  as  will  appear. 
To  have  and  to  hold  the  same  and  the  appurtenances,  &c.,  to  Adam 
Stewart,  his  heirs  and  assigns,  for  ever,  provided  that  if  the  said 
Edward,  his  heirs,  executors,  administrators,  &c.,  should  pay  the 
said  sum  of  87  dollars  and  interest,  without  defalcation,  then  this 
indenture  and  the  estate  granted  to  be  null  and  void,  &c.  In  wit- 
ness, &c.  (Signed)  EDWARD  FRAME,  [L.  s.] 

MARGARET  FRAME,  [L.  s.]" 

The  court  below  (Shippen,  President,)  rendered  a  judgment  for 
the  plaintiff. 

Huidekoper,  for  plaintiff  in  error,  cited  Haines  v.  Witmer,  2 
Yeates  400;  Abbott  v.  Jenkins,  10  Serg.  8f  Rawle  300;  Smith  v. 
Folwell,  1  Binn.  546. 

Riddle,  for  defendant  in  error,  cited  Kinsey  v.  Lardner,  15  Serg. 
ty  Rawle  192;  Barnes  v.  Provoost,  4  Johns.  61;  Ray  v.  Enslin,  2 
Mass.  554;  James'  claim,  1  Dull.  50;  Robinson  v.  Adams,  4  Dall. 
12;  Cassell  v.  Cooke,  8  Serg.  4*  Rawle  290;  Nebinger  v.  Upp,  13 
Serg.  Of  Rawle  65;  4  Rawle  75. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — Mr  Fearne,  in  his  treatise  on  contingent  remain- 
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ders  and  executory  devises,  page  167,  says,  "it  sometimes  happens, 
that  a  remainder  is  limited  in  words  which  seem  to  import  a  con- 
tingency, though  in  fact  they  mean  no  more,  than  would  have  been 
implied  without  them;  or  do  not  amount  to  a  condition  precedent, 
but  only  denote  the  time  when  the  remainder  is  to  vest  in  posses- 
sion." In  support  of  this  proposition,  he  refers  to  the  case  of 
Boraston,  3  Co,  19;  followed  by  Holcroft's  case,  Moore  486,  and  a 
series  of  others  there  mentioned;  wherein  it  was  held  that  the  ad- 
verbs, "when"  and  "then"  only  expressed  the  time  when  the 
remainders  should  take  effect  in  possession,  and  not  when  they 
should  become  vested.  In  all  the  cases  cited  by  him,  for  the  pur- 
pose of  maintaining  his  position,  there  was  an  intermediate  devise 
or  disposition  of  the  estate  or  of  the  rents  and  profits  of  it,  either 
to  a  stranger  or  for  the  devisee's  own  benefit,  till  the  time  at  which 
the  devisee  was  to  take  the  estate;  and  these  cases  appear  to  have 
been  decided  upon  the  ground,  that  the  devise  of  the  particular 
interest  was  to  be  considered  as  an  exception  only  out  of  the  devise 
of  the  absolute  property,  which  was  intended  for  the  devisee. 

The  present  case,  however,  is  more  favourable  in  this  respect,  to 
a  vested  interest,  than  those  mentioned  by  Mr  Fearne.  For  here  it 
is  perfectly  manifest,  that  the  testator  intended  that  an  estate  should 
not  only  vest  in  Edward  in  interest,  but  likewise  in  possession  im- 
mediately, upon  his,  the  testator's  decease;  because,  from  the  will 
and  the  case  stated,  it  appears  that  the  testator  had  eleven  children; 
some  of  whom  were  of  full  age  and  the  rest  minors.  That  he 
owned  a  large  tract  of  land,  containing  upwards  of  five  hundred 
and  forty  acres;  a  considerable  portion  of  which  was  unimproved; 
and  that  he,  in  his  lifetime,  and  before  the  making  of  his  will,  had 
given  to  some  of  his  children,  who  were  of  full  age  and  capable  of 
performing  the  task,  and  to  Edward,  among  the  number,  certain 
parts  of  the  land  to  be  cleared  and  improved  by  them;  while  he 
continued  to  improve  another  part  of  it  himself.  This  latter  part, 
whereon  he  lived,  together  with  the  crop  growing  thereon,  all  his 
household  furniture,  stock  an.d  farming  utensils,  he  gave  to  his  wife, 
for  the  purpose  of  maintaining  herself  and  his  minor  children  until 
the  youngest  thereof  should  attain  full  age;  when  his  wife  was  to 
have  the  personal  property  of  every  kind,  at  her  own  disposal ;  and 
his  real  estate  to  be  then  equally  divided  amongst  his  living  chil- 
dren; or  their  lawful  heirs  of  any,  who  may  die  before  that 
time,  leaving  such,  according  to  the  quantity  and  quality,  allow- 
ing each  child  having  the  part  they  may  have  improved  upon, 
they  improving  where  1  have  ordered,  so  as  to  have  the  benefit  of 
their  own  labours.'"  This  clause  disposing  of  the  real  estate,  may 
be  fairly  rendered  thus;  "  my  real  estate  to  be  then  equally  divided 
amongst  all  my  children,  then  living,  and  their  lawful  issue  of  those 
who  shall  have  died  leaving  such,  according  to  quantity  and  quality, 
allowing  to  each  child,  at  least  as  a  part  of  his  allotment,  that  part 
of  the  land,  which  he  shall  have  improved  according  to  my  direction, 
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so  that  he  shall  have  the  benefit  of  his  own  labour."  This  may  be 
considered  a  literal  interpretation  of  the  sentence,  when  reduced 
into  grammatical  form,  with  the  exception  of  the  words  "  lawful 
heirs,"  for  which  I  have  substituted  the  words  "  lawful  issue ;"  be- 
cause from  the  context,  they  cannot  well  be  made  to  mean  any 
thing  else,  certainly  not  lawful  heirs  in  the  full  extent  of  the  tech- 
nical and  legal  sense  Of  the  terms;  because  the  surviving  children 
would  in  this  latter  sense,  be  the  legal  heirs  of  those  dying  without 
issue.  But  it  is  perfectly  clear  that  the  testator  did  not  mean  them, 
for  they  are  embraced  in  the  terms  "living  children"  immediately 
before ;  and,  therefore,  the  testator  must  have  meant  the  lineal  heirs 
or  the  issue  of  them  who  should  happen  to  die  before  the  time  fixed 
for  dividing  the  estate  amon,g  the  children  had  come  around.  And 
indeed  it  is  not  improbable,  but  the  issue  alone  of  deceased  persons, 
may  be  thought  by  some  of  the  more  illiterate  to  be  their  only 
lawful  heirs,  in  contradistinction  to  their  collateral  relatives,  whom 
they  consider  merely  heirs  of  grace  or  favour,  when  lineal  relatives 
are  wanting.  It  is  only  mistaking  and  substituting  the  term  "law- 
ful" for  that  of  «  lineal." 

Edward,  who  mortgaged  the  land  in  question,  was,  as  has  been 
mentioned  before,  one  of  the  children  who  attained  his  full  age  in 
the  lifetime  of  the  testator,  and  who,  under  the  direction  of  the 
latter,  had  commenced  improving  it,  and  continued  to  do  so,  not 
only  till  the  death  of  the  testator,  but  until  his  own  death.  Ac- 
cording to  the  express  terms  of  the  will,  he  was  therefore  to  have 
the  full  benefit  of  his  labour  by  obtaining  the  part  so  improved  by 
him.  It  is  clear  that,  if  this  part  of  the  land  was  not  given  to  Ed- 
ward, by  the  will  to  be  possessed  and  enjoyed  by  him  from  :he 
time  of  the  death  of  the  testator,  that  it  was  given  to  no  one;  for 
the  particular  devise  to  the  widow  certainly  did  not  embrace  it; 
that  was  restricted  exclusively  to  the  improvement  made  by  the 
testator  himself,  nor  is  there  any  other  devise  that  possibly  can  in- 
clude it;  and  as  it  was  clearly  the  intention  of  the  testator  to  dispose 
of  the  whole  of  his  estate,  so  as  to  take  effect  in  possession  imme- 
diately upon  his  death;  there  is  then  scarcely  the  shadow  of  a  pre- 
tence for  saying,  that  the  estate  or  interest,  given  by  the  will  to 
Edward,  was  contingent;  because  that  would  conflict  with  the  par- 
ticular, as  well  as  the  general  intent  of  the  testator.  The  will  is 
drawn  up  in  terms,  which,  according  to  a  literal  interpretation  of 
them,  would  render  it  somewhat  confused,  if  not  almost  contradic- 
tory. The  scrivener,  from  ignorance  and  incapacity,  to  express  on 
paper  the  intention  of  the  testator  in  an  intelligible  manner,  and 
from  a  desire,  as  it  would  seem,  at  the  same  time,  to  be  very  ex- 
plicit, has  created  the  only  difficulty  presented  in  the  construction 
of  the  will.  For  had  the  word  "living"  which  is  prefixed  to  the 
word  "  children,"  and  the  alternative  clause,  "  or  their  lawful  heirs 
of  any,  who  may  die  before  that  time,  leaving  such,"  been  omitted, 
the  devise  would  have  been  perfectly  intelligible  and  would  have 
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passed  a  vested  fee-simple  in  the  land  to  the  children  free  of  all 
doubt  whatever.  The  devise  would  then  have  read  thus;  "  I  give 
and  bequeath  unto  my  dear  wife,  Mary  Frame,  the  use  and  occupa- 
tion of  my  improvement  whereon  we  now  live,  together  with  all 
my  household  furniture,  &c.,  she  maintaining  and  educating  my 
minor  children  thereout,  until  my  youngest  child  then  living  shall 
be  of  lawful  age  ;  then  to  have  the  personal  property  of  every  kind 
at  her  own  disposal ;  and  my  real  estate  to  be  then  equally  divided 
amongst  all  my  children,  according  to  the  quantity  and  quality, 
allowing  to  each  child,  in  his  allotment,  that  part  of  the  land,  which 
he  shall  have  improved  according  to  my  direction,  so  that  he  shall 
have  the  full  benefit  of  his  own  labour."  The  words  "  real  estate," 
used  here,  must  be  considered  as  expressive  of  the  whole  quantum 
of  interest  or  estate,  which  the  testator  had  in  the  land,  and  of  his 
intention  also,  to  pass  it,  whatever  it  might  be,  to  his  children,  so 
that  being  seised  of  an  estate  in  fee- simple,  it  passed  thereby  to 
them,  without  words  of  limitation.  To  attempt  to  give  to  the 
words  and  clause  thus  rejected,  any  force  or  effect  at  all,  would 
either  reduce  the  interest  taken  by  Edward,  under  the  will  to  a 
mere  life  estate,  with  a  remainder  over  to  his  children;  or  otherwise 
to  an  estate  tail;  because  1  consider  a  contingent  remainder  to  Ed- 
ward in  fee  altogether  out  of  the  question;  the  authorities  cited  by 
Mr  Fearne  show  most  clearly,  that  it  cannot  be  held  to  be  such 
upon  any  established  principle  or  rule  of  construction.  And  as  to 
its  being  considered  a  life  estate,  or  an  estate  tail,  it  is  only  by  a 
strained  implication,  that  it  can  be  made  out  to  be  either;  for  there 
is  not  a  word  expressly  limiting  the  devise  to  the  children  to  an 
estate  for  life;  nor  yet  to  the  heirs  of  their  bodies.  Neither  are 
there  any  terms  which  seem  to  indicate  that  such  was  the  intention 
of  the  testator;  and  to  raise  a  limitation  for  either  purpose,  by 
mere  implication,  would  be  wrong,  as  it  might  make  Edward  a 
loser  rather  than  a  gainer  by  the  devise,  and  thus  militate  against 
the  clear  intention  of  the  testator;  for  a  life  estate  might  not  be 
sufficient  to  remunerate  him  for  his  labour  and  expenses  in  improv- 
ing the  land ;  yet  it  cannot  be  questioned,  but  the  testator  intended 
that  he  should  be  fully  compensated  for  so  doing,  by  an  ownership 
of  the  land,  which  might  require  the  fee-simple,  in  order  to  make 
it  sufficient  for  such  purpose.  The  same  argument  exists  against  its 
being  adjudged  an  estate  tail ;  as  also,  the  further  argument,  that  it 
is  apparent,  from  the  whole  tenor  of  the  will,  that  the  testator  in- 
tended that,  if  Edward  or  any  of  the  children  should  die  seised  of 
their  respective  portions  of  the  land,  leaving  issue,  that  all  such 
issue  should  inherit,  as  if  their  father  had  died  seised  of  the  fee- 
simple  estate.  We,  therefore,  think  that  Edward  took  a  vested  fee 
under  the  will  and  had  a  right  to  mortgage  the  land  as  he  did. 
Judgment  affirmed. 
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Long  against  Brougher. 

In  slander,  under  the  plea  of  not  guilty,  the  defendant  cannot  give  evidence  of  the 
plaintiff's  admissions  several  years  before,  of  his  having  been  guilty  of  an  offence 
similar  to  the  one  imputed  to  him  by  the  defendant. 

Nor  is  it  competent  for  the  defendant  to  prove,  under  such  plea,  that  it  was  generally 
reported  in  the  country  for  many  years,  that  the  plaintiff  had  been  guilty  of  the  offence 
charged  against  him  by  the  defendant. 

ERROR  to  the  common  pleas  of  Somerset  county. 

Peter  Brougher  against  Nathan.  Long.  This  was  an  action  of 
slander  in  which  the  declaration  laid  the  charge  by  the  defendant  to 
have  been  that  the  plaintiff  had  committed  a  crime  against  nature. 
Plea,  Not  guilty. 

Upon  the  trial,  the  defendant  offered  to  prove  by  a  witness,  that 
four  or  five  years  ago,  he  heard  the  plaintiff  admit,  that  he  had  been 
guilty  of  a  crime  against  nature,  similar  to  the  one  laid  in  the  plain- 
tifl  's  declaration,  but  upon  the  body  of  a  different  animal.  The  evi- 
dence was  objected  to  and  overruled;  and  the  defendant  excepted. 

The  defendant  also  offered  to  prove,  that,  long  before  the  words 
alleged  to  have  been  spoken  by  him,  reports  were  in  circulation,  and 
told  to  him,  that  the  plaintiff  had  been  guilty  of  the  crime  mention- 
ed. This  was  also  objected  to  and  rejected,  and  the  defendant  ex- 
cepted. 

•flustin,  for  plaintiff  in  error,  cited  3  Yeates  518;  1  Sinn.  192; 
1  Nott  #  M> Cord26S. 

C.  Forward,  for  defendant  in  error,  cited  11  Johns.  38;  3  Pick. 
377. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J.  The  evidence  contained  in  the  first  bill  of  excep- 
tions, was  clearly  incompetent.  It  is  perhaps  still  unsettled  how  far 
a  defendant  may  show,  on  the  general  issue,  circumstances  tending 
to  a  conclusion  of  guilt,  though  short  of  an  actual  justification;  but 
it  has  never  been  supposed  that  he  may  prove  the  perpetration  of  a 
distinct  crime  belonging  to  the  same  class,  in  mitigation  of  damages* 
It  seems  to  be  affirmatively  settled  that  he  cannot,  by  Smithies  v. 
Harrison,  1  Ld.  Ruym.  727;  Helsden  v.  Mercer,  Cro.  Jac.  611 -r 
Andrews  v.  Vanduser,  11  Johns.  38;  and  Matthews  v.  Davis,  4 
Bibb.  173.  The  only  thing  that  could  be  suggested  in  its  favour,  is 
that,  as  every  plaintiff  in  slander  comes  into  court  with  his  character 
in  his  hand,  all  evidence  that  would  test  it  might  seem  proper  to  as- 
certain the  extent  of  the  injury  done  to  it.  But  the  same  license 
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would  let  in  matter  of  justification  without  a  plea  to  cover  it;  which 
the  law  undoubtedly  does  not  allow,  as  no  man  can  come  prepared 
to  explain  the  transactions  of  a  lifetime.  But  in  Helsden  v.  Mercer 
the  court  refused  to  suffer  the  plaintiff  to  be  apprised  of  a  collateral 
accusation  even  by  a  plea — so  inveterate  is  the  rule  that  character 
can  be  impeached  but  by  general  evidence  of  its  condition.  And  to 
its  universality,  the  right  to  justify  by  plea,  is  not  an  exception;  for 
the  object  of  evidence  in  justification,  is  not  to  prejudice  the  plain- 
tiff's character,  but  to  establish  a  point  of  defence  which  is  indepen- 
dent of  all  character. 

The  evidence  contained  in  the  second  bill  also  was  inadmissible. 
The  prevalence  of  suspicions  years  before,  might  go  in  extenuation 
of  malice,  if  haply  that  could  avail  the  defendant,  though  its  effect 
with  the  jury  would  be  comparatively  small.  Here,  however,  there 
was  not  only  a  wide  interval  of  time,  but  the  compromise  of  a  pre- 
vious suit  which  implied  no  reservation  of  the  question  of  guilt. — 
The  paper  signed  on  the  occasion  shows  that  the  defendant  spoke  the 
words  laid;  and  it  concludes  with  an  agreement  to  pay  a  small  sum 
in  damages.  It  is  certainly  an  implied  admission  that  the  imputa- 
tion was  groundless.  Having  thus  admitted  himself  to  be  apprised 
of  the  injustice  of  his  suspicions,  there  is  no  plausible  reason  why 
the  defendant  should  recur  to  them  as  an  apology  for  his  reiteration 
of  the  slander.  If  the  existence  of  suspicions  be  admissible  in  any 
case,  and  it  seems  to  be  so  by  the  force  of  authority,  it  must  be  to 
show  the  previous  plight  of  the  plaintiff's  character,  Starkie  on 
Slander  410,  in  order  to  estimate  the  injury  to  it;  for  it  is  agreed, 
Id.,  that  as  inducement  to  a  belief  of  actual  guilt,  it  is  not  competent 
to  detract  from  the  malignity  of  the  defendant's  purpose,  since  any 
thing  short  of  justification,  must  leave  a  residuum  of  malice  suffi- 
cient to  support  the  action,  and  damages  it  seems  are  given,  Id.  162, 
not  to  punish  but  to  compensate.  This  last,  however,  is  not  so  clear. 
But  it  surely  does  not  lessen  the  injury  that  the  plaintiff's  character, 
bleeding  from  a  thousand  wounds,  has  received  only  the  finishing 
blow  from  the  defendant.  Who  can  say  that  it  would  not  have 
weathered  the  storm  had  it  not  sunk  at  last  under  the  accumulated 
weight  of  the  defendant's  wrongs?  I  am  unable  to  see  the  justice 
of  estimating  character  by  its  fragments,  or  of  treating  as  matter  of 
extenuation,  the  fact  that  the  injured  party  had  suffered  the  same  pre- 
judice from  another.  The  blow  may  fall  the  heavier  on  sensibilities 
morbid  from  the  repetition  of  injury.  The  principal  has  no  analogue 
in  any  other  part  of  the  law;  for  in  the  pursuit  of  reparation  for  a 
trespass  to  my  person,  I  am  not  to  be  told  that  my  battered  carcass 
was  of  little  worth  to  me  by  reason  of  a  previous  beating.  All  that 
could  be  done  would  be  to  protect  the  defendant  from  liability  for 
specific  injuries  done  by  another.  In  that  predicament  the  condition 
of  the  sufferer  is  an  aggravation  of  the  wrong,  inasmuch  as  the  resi- 
due of  a  man's  soundness,  whether  of  body  or  character,  is  the  more 
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valuable  to  him,  because  it  is  all  that  he  has  to  depend  upon.  It 
would  be  no  extenuation  of  the  putting  out  of  an  eye  that  the  other 
had  been  put  out  before.  It  must  not  be  forgotten,  that  the  suspi- 
cions in  question  are  groundless;  the  law  presumes  them  to  be  so, 
and  the  defendant's  refusal  to  insist  on  the  truth  of  them,  confirms 
it — and  that  on  the  other  hand,  the  injury  is  wilful  and  malicious. 
Now  it  seems  to  be  irreconcilable  to  the  dictates  of  justice,  that  pre- 
vious outrage  should  be  made  an  invitation  to  aggression  by  cheap- 
ening the  consequences  of  it  to  the  perpetrator.  I  am,  however, 
content  to  go  as  far  as  the  decisions  have  gone,  but  no  further;  and 
there  is  nothing  in  any  of  them  to  prove  that  a  stale  and  exploded 
accusation  may  be  made  a  pretext  for  its  repetition.  When,  there- 
fore, the  defendant,  driven  to  the  verge  of  his  position,  was  com- 
pelled to  admit  the  plaintiff's  innocence,  the  presumption  is  that  it 
produced  a  restoration  of  character  not  to  be  wounded  afresh  with 
impunity;  and  a  party  may  not  recur  to  ground  of  mitigation  which 
he  had  formally  abandoned. 
Judgment  affirmed. 


Fish  against  Brown. 

Although  clearing  a  few  feet  or  yards  by  an  adjoining  owner,  would  not  take  from  a 
tract  of  land  the  character  of  unseated,  and  render  it  not  liable  to  assessment  and  sale 
for  taxes ;  yet  the  cultivation  of  several  acres  fixes  the  denomination  of  the  whole  tract, 
and  charges  the  person  of  the  cultivator,  so  that  the  tract  cannot  be  sold  for  taxes. 

When  the  defence  is  matter  of  fact,  about  Vvhich  evidence  lias  been  given,  it  is  error 
to  instruct  the  jury,  that  "the  defence  set  up  fails,  and  the  plaintiff  is  entitled  to 
recover." 

ERROR  to  the  common  pleas  of  Armstrong  county. 

This  was  an  action  of  ejectment  for  a  tract  of  land,  by  Joseph 
Brown  against  James  Fish,  the  facts  of  which  are  sufficiently  stated 
in  the  opinion  of  the  court. 

Buffington,  for  plaintiff  in  error. 
White,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — In  Shaeffer  v.  M'Cabe,  2  Watts  421,  it  was  held 
that  a  clearing  over  of  a  few  feet  or  yards  on  another  tract,  by  an 
adjoining  owner,  would  not  take  from  such  tract  the  character  of 
unseated,  and  prevent  it  from  being  liable  to  assessment  and  sale  for 
taxes;  but  that  the  cultivation  of  several  acres  fixes  the  denomination 
of  the  whole  tract,  and  charges  the  person  of  the  cultivator  with  the 
V. — 3  F 


442  SUPREME  COURT  [Pittsburgh 

[Fish  v.  Brown.] 

payment  of  the  taxes,  so  that  a  sale  of  the  tract  for  the  taxes  is,  in 
the  latter  case,  unauthorised.  The  plaintiff,  in  the  present  instance, 
claimed  under  a  commissioner's  deed  for  land  previously  sold  as 
unseated,  and  purchased  in  by  the  commissioners  ;  and  the  question 
was,  whether  the  land  was  to  be  deemed  unseated  or  not  at  the  time 
of  the  assessment  and  sale.  Contradictory  evidence  was  given  on 
the  subject.  But  some  of  the  witnesses  for  the  defendant  (Campbell 
and  Barnett)  swore  to  a  clearing  and  cultivation  of  a  five  acre  field 
by  Campbell,  comprising  the  field  in  which  the  defendant  lived  at 
the  time  of  the  trial.  Another  witness  (Barr)  testified  that  he  knew 
the  line  between  the  claims  of  Brown  and  Campbell ;  that  it  ran 
through  the  five  acre  field,  splitting  it  nearly  in  the  middle.  If 
these  witnesses  are  believed,  at  least  one  half  of  the  field  was  culti- 
vated by  Campbell,  which  is  sufficient  to  bring  the  case  within  the 
rule.  Whether  these  witnesses  were  to  be  believed  was  a  question 
of  fact  for  the  jury.  Yet  the  court  charged  "  that  some  of  the  wit- 
nesses have  testified  to  the  clearing  of  some  land;  but,  although  a 
part  of  this  may  be  within  the  lines,  how  much  is  altogether  un- 
certain; none  of  them  know  the  lines  except  by  hearsay.  Thus  you 
have  no  testimony  as  to  the  extent  of  the  land  cleared  within  the  line 
where  the  land  was  cleared.  For  this  reason  the  defence  set  up 
fails,  and  the  plaintiff  is  entitled  to  recover."  In  this,  we  think,  the 
court  went  too  far,  and  took  from  the  jury  what  was  matter  of  fact 
within  their  province  to  decide. 

Judgment  reversed,  and  a  venire  facias  de  nnvo  awarded. 


Robertson  against  Stewart. 

A,  the  payee  and  indorser  of  a  note  made  by  B,  for  the  accommodation  of  C,  is  a 
competent  witness  in  an  action  by  B,  against  A,  who  guaranteed  the  payment  of  the 
note  by  C,  at  maturity. 

The  witness'  anticipation  that  the  amount  to  be  recovered  in  such  action  will  be  ap- 
plied to  discharge  his  liability  on  the  note,  does  not  affect  his  competency. 

ERROR  to  the  common  pleas  of  Jllleghany  county. 

•ftssumpsit  by  Hugh  Robertson  against  William  Steward. 

The  plaintiff  filed  the  following  statement  of  his  cause  of  action: 
11  One  James  Shaw  was  indebted  to  a  certain  Aaron  Hart  in  the  sum 
of  988  dollars,  for  which  debt  the  said  James  gave  his  promissory 
note,  which  was  discounted  at  the  office  of  discount  and  deposit  of 
the  bank  of  the  United  States  in  Pittsburgh.  The  said  Hart,  after 
two  or  more  renewals,  declined,  renewing  the  said  note  again,  and 
said  it  must  be  paid.  The  said  James  then  gave  to  the  said  Hart  a 
note  of  the  plaintiff,  for  the  sum  of  988  dollars,  payable  to  the  said 
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Aaron  Hart,  or  order,  ninety  days  after  date;  (there  being  no  debt 
due  from  the  said  Robertson  to  either  the  said  Hart  or  Shaw,)  which 
note  was  taken  in  the  place  and  stead  of  a  note  from  the  said  Shaw 
to  the  said  Hart,  to  be  endorsed  by  the  said  Hart  to  the  said  bank, 
and  discounted  in  the  said  office,  and  by  way  of  renewal  of  the  same 
loan,  and  which  was  done  accordingly.  And  when  this  note  was 
running  to  maturity,  the  said  defendant  told  the  said  Hart  that  he 
must  renew  the  same  once  more;  and  then  and  there  promised  and 
engaged,  that  if  he  did  renew  the  same  again,  by  procuring  the  said 
plaintiff  to  draw  a  new  note  for  the  same  amount,  and  endorse  the 
same,  provision  would  be  made  to  meet  it  at  maturity;  and  that  he, 
the  said  Stewart,  had  funds,  and  would  pay  the  same  when  it  should 
become  due,  and  would  have  funds  in  his  hands  for  that  purpose; 
all  of  which  the  said  Stewart  requested  the  said  Hart  to  tell  the  said 
plaintiff,  which  he  did  accordingly.  And  the  said  plaintiff,  in  con- 
sideration thereof,  at  the  special  instance  and  request  of  the  said 
William  Stewart,  agreed  to  renew  the  said  note;  and  afterwards,  to 
wit,  on  the  17th  of  December  1830,  by  giving  his  note  payable  to 
the  said  Hart,  and  discounted  at  the  said  office,  did  renew  the  same; 
and  the  said  plaintiff,  in  fact,  saith,  that  the  said  William  Stewart 
had  funds  of  the  said  Shaw  in  his  hands  to  meet  the  same  when  it 
become  due.  Yet  the  said  William  Stewart  did  not  pay  the  same, 
or  any  part  thereof,  but  hath  wholly  neglected  and  refused  so  to  do ; 
but  the  same  was  paid  when  due  by  the  said  plaintiff.  And  that  the 
said  defendant,  by  reason  of  the  premises,  is  justly  indebted  to  the 
plaintiff  in  the  sum  of  988  dollars,  besides  interest  from  the  time  the 
said  note  became  due,  which  he  believes  to  be  due  from  the  defend- 
ant to  the  plaintiff." 

Aaron  Hart  was  produced  as  a  witness  on  the  part  of  the  plaintiff, 
and  it  being  agreed  that  his  testimony  should  be  heard,  and  that  the 
court  should  then  decide  as  to  his  competency,  the  said  Aaron 
Hart  was  sworn  as  a  witness  in  the  said  cause;  and  testified  that  a 
lot  of  molasses,  the  property  of  the  witness,  was  sold  by  Jesse  Hart, 
of  Cincinnati,  to  a  certain  James  Shaw,  and  sent  on  here;  when  it 
arrived,  he  wanted  witness  to  take  a  note  for  it;  the  said  James  Shaw 
and  the  witness  adjusted  the  proper  amount,  and  Shaw  gave  the 
witness  a  note.  Witness  got  the  note  discounted  in  the  branch 
bank,  and  got  the  money  for  it.  When  the  note  fell  due  it  was  re- 
newed, the  witness  giving  his  check  for  the  proceeds.  When  that 
came  around,  Shaw  said  he  could  not  meet  it,  and  it  was  renewed 
again;  when  the  note  again  fell  due,  Shaw  told  the  witness  he  could 
not  lift  it.  Witness  told  Shaw  he  must  lift  it;  it  ought  to  have  been 
paid  at  first.  Witness  told  Shaw  he  would  not  renew  it ;  if  the  note 
had  to  be  protested  let  it  be  so.  Shaw  called  on  the  witness  again 
the  same  day,  and  brought  him  Hugh  Robertson's  (the  plaintiff's) 
note,  payable  to  the  witness  for  988  dollars.  Witness  endorsed  it, 
and  Shaw  took  it  away  and  put  it  in  bank;  next  day  the  witness 
gave  a  check  for  the  amount.  The  check  was  given  to  Shaw,  as  ap- 
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pears  by  the  bank  book ;  it  went  to  lift  the  other  note.  Before 
Robertson's  note  became  due,  William  Stewart,  the  defendant,  met 
the  witness  in  the  street,  and  got  talking  about  the  note  ;  witness  told 
him  he  would  not  renew  it  again,  it  must  be  paid;  it  ought  to  have 
been  paid  long  before.  Stewart  said  the  witness  would  have  to  renew 
it,  and  it  would  be  met.  This  is  all  the  witness  recollects  of  what 
Stewart  said  at  that  time;  he  was  speaking  of  this  note.  Witness 
does  not  know  if  Robertson  or  Shaw  brought  the  note  again  after  the 
first  note ;  he  gave  the  check  to  Robertson  ;  but  does  not  know  that 
Stewart  or  Shaw  paid  any  thing  towards  it.  Witness  thinks  Stew- 
art knew  all  about  the  note.  They  were  talking  about  the  transac- 
tion ;  he  said  the  witness  must  renew  the  note,  and  it  must  be  met. 
Witness  mentioned  this  to  Robertson  the  first  time  he  saw  him;  after 
witness  informed  Robertson  of  this  it  was  that  he  renewed  the  note. 
Witness  does  not  know  whether  he  would  have  renewed  the  note  or 
not;  he  had  told  Robertson  he  had  better  look  out;  he  said  he  was 
not  afraid,  he  could  get  goods  of  Shaw.  This  was  before  Shaw  had 
assigned ;  while  his  store  was  open.  They  had  a  conversation  at 
Stewart's  the  same  evening,  after  they  had  a  conversation  with 
Shaw;  Stewart  said  Shaw  had  just  gone  out  of  there.  Robertson  and 
Stewart  were  talking  about  the  order;  Robertson  told  Stewart  that 
Shaw  had  refused  to  give  him  an  order  on  Stewart  for  the  note;  that 
Stewart  did  not  owe  him  a  cent.  His  answer  was,  that  Shaw  had 
been  there,  and  had  just  gone  out;  he  had  just  been  giving  him  some 
money,  the  amount,  the  witness  thinks,  small. 

Robertson  had  sent  for  Shaw,  and  told  him  that  Stewart  said  if  he 
would  give  an  order  on  him  he  would  pay  the  money.  Shaw  said 
Steward  did  not  owe  him  any  thing.  About  the  1st  of  November 
1830,  the  witness  took  teas  down,  consigned  to  Stewart,  from  Shaw's 
store — twenty  chests  young  hyson,  and  twenty  half  chests,  contain- 
ing two  thousand  two  hundred  and  sixty-four  pounds  in  all. 

On  cross-examination,  the  witness  stated  that  the  note  was  reduced 
to  650  dollars;  Robertson  drawer,  and  witness  endorser.  Robertson 
told  the  witness  he  had  got  a  bale  of  muslins  from  Shaw,  that  ena- 
bled him  to  reduce  the  note  to  650  dollars.  Robertson  told  the 
witness  he  could  get  goods  for  the  whole  of  it.  His  impression  is, 
they  were  got  between  the  first  note  of  Robertson  and  when  it  be- 
came due.  Robertson  told  the  witness  that  Stewart  had  told  him, 
that  if  he  could  get  Shaw's  order  he  would  pay  the  note.  Had  fre- 
quent conversations  that  they  would  get  Stewart  to  interfere.  Shaw 
said  he  had  got  Robertson's  note,  knowing  his  own  would  not  pass 
in  bank.  Witness  understood  he  had  borrowed  it. 

The  witness  also  testified  as  to  the  time  of  the  report  of  Shaw's 
insolvency. 

The  counsel  for  the  defendant,  after  the  examination  of  the  differ- 
ent witnesses,  and  the  testimony  being  closed  on  both  sides,  re- 
quested the  court  to  reject  the  testimony  of  Aaron  Hart;  on  the 
ground,  that  if  there  be  a  recovery  on  the  promise  testified  to  by 
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Aaron  Hart,  he  will  himself  be  the  beneficial  owner  of  the  verdict 
and  judgment,  and  so  to  instruct  the  jury.  Whereupon,  the  court 
did  decide  that  the  said  Aaron  Hart  was  an  incompetent  witness, 
and  instructed  the  jury  to  reject  the  testimony  of  the  said  Aaron 
Hart  given  in  the  said  cause.  To  which  decision,  and  instruction 
given  to  the  jury,  the  counsel  for  the  plaintiff  did  except,  and  re- 
quested the  court  to  seal  their  bill  of  exceptions. 

Error  assigned. 

The  court  erred  in  deciding,  and  so  instructing  the  jury,  to  reject 
the  testimony  of  Aaron  Hart. 

M>  Carle/less,  for  plaintiff  in  error. 
Biddle,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — Separated  from  its  immaterial  circumstances,  the 
case  is  this:  The  witness  is  the  payee  and  indorser  of  Robertson's 
note,  discounted  in  payment  of  his  previous  note  drawn  to  oblige 
Shaw ;  and  in  an  action  by  Robertson  on  Stewart's  guaranty,  that 
Shaw  would  pay  the  note  at  maturity,  the  witness  was  excluded  for 
a  supposed  interest  in  the  money  expected  to  be  recovered  ;  which, 
it  was  supposed,  would  necessarily  be  applied  to  satisfy  the  note  and 
extinguish  the  witness's  endorsement.  It  has,  indeed,  been  held, 
in  Phillips  v.  Thompson,  2  Johns.  Ch.  Rep.  418,  that  the  holder  is 
entitled  to  the  benefit  of  collateral  securities  given  by  the  maker  to 
the  endorser.  In  such  a  case,  however,  the  holder  is  an  assignee 
of  the  indorser,  and,  in  equity,  a  purchaser  of  all  his  securities;  a 
consequence  not  predicable  of  the  payee,  who,  being  in  no  respect 
an  assignee,  cannot  claim  the  benefit  of  a  guaranty  given,  as  here,  to 
the  maker  himself.  He  is  a  purchaser  of  nothing  but  the  maker's 
responsibility.  The  anticipation  of  a  beneficial  application  of  what 
should  be  recovered  was  calculated  to  generate  a  bias  which  goes  to 
credibility  but  not  competency.  The  interest  which  disqualifies  is 
fixed,  independent  on  adverse  control,  and  productive  of  an  advan- 
tage which  the  law  would  enforce. 

Now,  suppose  that  Robertson,  having  recovered,  should  refuse  to 
apply  the  proceeds  in  discharge  of  the  note,  what  means  would  the 
witness  have  to  compel  him?  He  could  sue  him  as  the  maker ; 
but  he  could  not  stop  the  money  in  court  to  answer  his  action. 
The  guaranty  of  Stewart  was  made  for  the  benefit,  not  of  the  witness, 
but  of  Robertson,  who  might,  had  he  pleased,  have  given  the  witness 
an  interest  in  it  by  marking  the  action  on  it  to  his  use;  but  till  he 
did  so,  the  action  and  every  thing  recoverable  by  it  would  belong 
to  Robertson  himself.  He  alone  could  control  it;  and,  in  the  mean 
time,  the  recourse  of  the  witness  to  him  would  be  neither  the  better 
nor  the  worse  for  his  recovery.  The  sole  advantage  which  the 
witness  could  expect  from  it  would  be  an  increase  of  substance  on 
the  part  of  Robertson  to  answer  his  action ;  which,  however,  has 


446  SUPREME  COURT  [Pittsburgh 

[Robertson  v.  Stewart.] 

never  been  deemed  sufficient  to  disable  a  creditor  from  testifying 
for  his  debtor.  The  witness,  therefore,  ought  not  to  have  been  re- 
jected. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Leech  against  Baldwin. 

In  an  action  by  a  common  carrier  against  the  consignee,  to  recover  the  price  of  car- 
rying, the  defendant  may  set  up  as  a  defence,  negligence  or  want  of  skill  in  the  carrier, 
by  which  the  goods  were  deteriorated  in  value. 

ERROR  to  the  common  pleas  of  Jilleghany  county. 

Robert  Baldwin  and  others,  owners  of  the  steamboat  "Abeona" 
against  Malcom  Leech. 

The  plaintiff  gave  in  evidence  a  bill  of  lading,  dated  at  New  Or- 
leans the  20th  day  of  March  1833,  signed  by  the  master  of  the  steam- 
boat "Farmer,"  acknowledging  the  receipt  of  90  barrels  of  molasses 
in  good  order,  weighing  26,660  Ibs..  to  be  transported  to  Pittsburgh, 
and  delivered  to  M.  Leech,  the  defendant,  freight  to  be  paid  by  him 
at  the  rate  of  60  cents  per  hundred  pounds. 

The  plaintiffs  then  proved  that  the  said  molasses  were  transhipped 
from  the  said  steamboat  "Farmer"  to  the  steamboat  "Abeona,"  and 
delivered  by  the  master  of  the  latter  to  the  defendant  at  Pittsburgh. 

The  defendant  then  proved  by  the  testimony  of  witnesses  that  the 
said  molasses  received  damage  on  the  way  from  New  Orleans  to 
Pittsburgh,  for  which  the  carriers  were  answerable,  and  the  amount 
thereof  he  insisted  should  be  deducted  from  the  plaintiffs'  claim  for 
freight. 

The  defendant's  counsel  then  submitted  certain  points  to  the  court, 
upon  which  the  court  charged  as  follows: 

"We  are  asked  by  the  defendant's  counsel  to  charge  the  jury  that 
this  suit  cannot  be  sustained  by  the  plaintiffs — they  not  having  been 
the  owners  of  the  steamboat  'Farmer,'  nor  parties  in  the  agreement 
made  at  New  Orleans  for  the  transportation  of  the  goods. 

"The  court  is  of  opinion  that  this  suit  is  well  brought,  and  may  be 
•sustained  by  the  present  plaintiffs.  The  party  accepting  the  freight 
as  responsible  to,  and  may  be  sued  by  the  party  delivering.  And 
this,  although  there  be  no  privity  of  contract  between  the  consignee 
and  the  person  delivering. 

"The  court  is  requested  by  the  counsel  for  the  defendant  to  charge 
the  jury  that  the  defendant  is  entitled  to  deduct  the  amount  of 
damages  sustained  by  him,  in  the  loss  or  deterioration  of  the  goods, 
as  proved. 

"The  liberality  of  our  legislature  and  courts  on  the  subject  of  set- 
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off,  has  not  reached  cases  of  the  kind  now  under  consideration.  We 
are.  to  follow  in  this  case,  the  well  established  rules  of  mercantile 
law,  which,  it  is  admitted,  would  in  England  at  least,  prevent  the 
set-off  now  claimed.  Until  a  different  and  a  new  rule  is  furnished  by 
our  supreme  court,  we  are  for  an  adherence  to  the  English  cases 
upon  the  subject." 

The  decision  of  the  court  below  on  the  first  point  was  acquiesced 
in,  and  was  not  argued  here. 

Lowrie,  for  plaintiff  in  error,  cited  1  Eng.  Corn.  L.  Rep.  308; 
4  Camp.  119;  Abbot  on  Ship.  293;  5  Bos.  fy  Pul.  139;  1  Watts 
39. 

M'Candless,  for  defendant  in  error,  3  Kent's  Com.  225;  12  East. 
393. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — The  first  error  assigned  has  been^- abandoned  here 
and  the  cause  turns  on  the  second  point  proposed  to  the  court,  and 
their  charge  on  it.  The  suit  was  for  the  price  of  carrying  goods 
(molasses)  from  New  Orleans  to  Pittsburgh.  The  defence,  as  ap- 
pears by  the  second  point,  on  which  the  opinion  of  the  court  was 
requested,  was,  that  the  article  carried  was  in  part  lost,  and  the 
residue  injured  by  mixing  water  with  it;  and  the  court  were  re- 
quested to  charge  the  jury,  that  "defendant  was  entitled  to  deduct 
the  amount  of  damage  sustained  by  him  in  the  loss  or  deterioration 
of  the  goods  as  proved."  The  court  did  not  so  charge  the  jury; 
but  said,  we  are  inclined  to  follow  the  well  established  rules  of  mer- 
cantile law,  which  it  is  admitted  would,  in  England,  at  least  prevent 
the  set-off  now  claimed. 

In  England,  by  statutory  provision,  mutual  demands  may,  in  the 
specified  cases,  be  set  off  against  each  other.  In  this  state,  as  early 
as  1705,  we  find  an  act  of  assembly  which  provides;  "  If  two  or 
more  dealing  together  be  indebted  to  each  other  upon  bonds,  bills, 
bargains,  promises,  accounts,  or  the  like,  and  one  of  them  commence 
an  action  in  any  court  of  this  province,  if  the  defendant  cannot 
gainsay  the  deed,  bargain,  or  assumption  upon  which  he  is  sued,  it 
shall  be  lawful  for  such  defendant  to  plead  payment  of  all  or  part  of 
the  sum  demanded,  and  give  any  bond,  bill,  receipt,  or  bargain  in 
evidence;  and  if  it  shall  appear,"  &c.,  &c.  Now,  independent  of  deci- 
sion, it  is  apparent  that  the  plaintiff,  whether  you  call  it  a  bargain  or 
assumption,  undertook  and  agreed  to  carry  and  deliver  these  goods- 
safely;  and  the  defendant  undertook  to  pay  for  the  carriage;  and 
the  case  would  come  within  the  express  words  of  this  act.  But,  in 
addition,  we  have  numerous  decisions  on  the  construction  of  this 
act;  and  it  has  been  often  and  uniformly  said,  it  goes  beyond  the 
English  statutes  of  set-off.  I  shall  cite  a  few  of  them,  which  seen* 
to  decide  this  case. 
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In  an  action  for  the  price  of  burr  millstones,  and  warranty  of 
quality  by  the  seller,  the  purchaser  being  sued  for  the  price,  may 
have  a  deduction,  because  they  were  not  of  the  quality  warranted  ; 
and  this  without  returning  them  or  giving  the  vendor  notice  to  take 
them  away.  And  it  is  there  laid  down,  that  in  cases  where  the 
cause  of  action,  which  the  defendant  would  set  off,  arises  from  the 
same  transaction  on  which  the  plaintiff  founds  his  action,  it  may  be 
defaulked.  Steigleman  v.  Jeffries,  1  Serg  4*  Rawle  47'7. 

In  an  action  for  services  as  a  housekeeper,  and  for  goods  sold, 
evidence  of  misconduct  by  the  plaintiff,  and  embezzling  property 
of  the  defendant,  though  not  admissible  strictly  as  a  set-off,  may  be 
given  in  evidence,  under  our  act,  and  the  rule  in  the  above  case. 
Heck  v.  Shener,  4  Serg.  4*  Rawle  249. 

The  defendant  cannot  give  evidence  of  a  breach  of  contract  in  a 
different  transaction  on  which  unliquidated  damages  might  be  due 
to  him;  but  he  may  give  evidence  of  nonfeasance  or  misfeasance, 
by  the  plaintiff  in  the  matter  which  is  the  cause  of  the  action  try- 
ing; not  as  a  set-off,  strictly,  but  for  the  purpose  of  defeating  in 
whole  or  in  part,  the  plaintiff's  cause  of  action.  Gogel  v.  Jacoby, 
5  Serg.  Sf  Rawle  117-122.  It  has  been  constantly  decided,  that 
under  this  act,  even  in  debt  on  bond,  a  defendant  may  give  in  evi- 
dence any  thing  which  could  be  proved  by  defendant  in  assumpsit, 
to  show  that  the  plaintiff  was  not  entitled  to  recover  in  whole  or 
in  part.  Latapee  v.  Pecholier,  2  Wash.  C.  C.  180.  The  authority 
of  Chancellor  Kent,  and  the  authorities  cited  by  him,  have  been  ad- 
duced on  the  other  side;  but  it  seems  to  me,  that  he  does  not  discuss 
the  question.  See  3  Kent's  Com.  177-8,  or  in  last  edition,  225.  He 
says,  the  carrier  is  no  more  an  insurer  of  the  soundness  of  the  cargo 
at  the  place  of  delivery,  than  of  his  price  at  that  place.  And  again j 
if  he  has  conducted  himself  with  fidelity  and  vigilance  in  the  course 
of  the  voyage,  he  has  no  concern  with  the  diminution  of  the  value 
of  the  cargo — and  again;  if  casks  contain  wine  or  other  liquids,  or 
sugar,  and  the  contents  be  washed  out  and  wasted  by  perils  of  the 
sea,  so  that  the  casks  arrive  empty,  no  freight  is  due ;  but  the  ship 
owner  would  still  be  entitled  to  his  freight,  if  the  casks  were  well 
stowed,  and  the  contents  were  essentially  gone  by  leakage,  or  in- 
herent waste,  or  imperfection  of  the  casks.  Now  this  may  be  all 
true;  but  it  is  not  to  the  point  in  this  case.  The  allegation  is,  that 
the  damage  arose  from  part  of  the  molasses  having  been  drawn  out 
and  in  some  casks  supplied  by  filling  them  with  water ;  now  this,  if 
true,  does  not  present  a  case  of  fidelity  and  vigilance  in  the  carrier, 
or  loss  from  defect  of  casks. 

I  shall  say  nothing  which  can  affect  the  merits;  but  by  the  law, 
as  settled  in  this  state,  by  legislative  and  judicial  authority,  if  a 
plaintiff  carrier,  by  land  or  sea,  has  not  faithfully  performed  his 
part,  he  cannot  recover  full  compensation ;  and  a  jury  may  and 
ought  to  make  an  abatement  from  the  price  of  carriage,  according  to 
the  principles  established  by  the  cases  cited  from  our  own  books. 
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And  in  1  Watts  39,  we  find  the  point  taken  for  granted,  in  the 
common  pleas  and  in  this  court;  although  that  case  was  much  con- 
tested, and  carried  through  all  the  courts,  the  very  point  now  in 
contest  was  not  made.  A  deduction  from  the  price  of  freight  was 
made  on  account  of  damage  to  the  goods,  and  no  one  then  supposed 
that  it  was  error. 

The  questions  which  arose  when  the  goods  are  not  carried  to  the 
place  of  consignment,  or  are  lost  by  the  way,  or  whether  consignee 
is  liable  for  the  freight,  if  they  arrive,  or  whether  the  carrier  has  a 
lien,  and  may  retain  for  freight,  are  questions  of  maritime  law  ;  but 
this  is  not  one  of  these  questions.  It  is,  simply,  whether  a  person, 
who  has  undertaken  to  perform  a  service  for  hire,  and  has  performed 
it  so  negligently  or  dishonestly  as  to  occasion  loss  to  the  employer, 
can  recover  full  compensation,  as  though  all  had  been  done  accord- 
ing to  the  contract.  All  our  decisions  say  he  cannot  so  recover. 
The  defendant  if  he  can  prove  any  facts  which  go  to  show,  that  the 
plaintiff  did  not  perform  his  part  of  the  contract,  or  from  negligence, 
or  want  of  skill,  performed  it  in  such  a  manner  as  that  the  defend- 
ant suffered  loss,  may  have  the  amount  of  that  loss,  as  ascertained 
by  the  jury,  deducted  from  the  amount  of  the  plaintiff's  claim. 

J  udgment  reversed,  and  a  venire  de  novo  awarded. 


Richardson  against  Cassilly. 

A  bill  of  cost  becomes  evidence  to  charge  a  party,  only  when  it  is  regularly  taxed 
bv  the  proper  officer.  Taxation  is  in  the  nature  of  an  adjudication  by  the  court. 

A  defendant  in  error,  upon  the  reversal  of  the  judgment,  and  payment  by  him  of  the 
costs  of  the  supreme  court,  in  order  to  possess  himself  of  an  award  attached  to  the 
record  which  he  could  have  obtained  otherwise,  cannot  recover  them  from  the  other 
party  by  action.  Such  a  payment  is  voluntary. 

ERROR  to  the  common  pleas  of  JHleghany  county. 

In  a  suit  pending  between  Patrick  Cassilly  and  William  Rich- 
ardson, the  parties,  by  parol,  agreed  to  refer  it;  the  referees  made 
a  report  for  the  plaintiff  for  25  dollars  and  costs  of  the  suit 
This  award  the  plaintiff  entered  and  issued  an  execution  upon  it. 
Upon  a  writ  of  error  by  the  defendant,*  the  judgment  was  reversed. 
The  defendant  in  error,  Cassilly,  paid  the  costs  in  the  supreme  court, 
and  brought  the  record  down  in  order  to  get  his  award,  to  enforce 
it;  and  he  brought  this  action  of  assumpsit,  to  recover  the  costs 
which  had  accrued  in  the  first  suit,  and  the  costs  which  he  paid  to 
obtain  the  record  in  the  supreme  court.  As  evidence  of  the  costs 

*  See  Richardson  v.  Cassilly,  3  Walls  320. 
V. — 3  G 
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of  suit,  the  plaintiff  offered  a  bill  regularly  made  out  and  filed  in  the 
prothonotary's  office,  but  which  had  not  been  regularly  taxed,  it 
contained  also  receipts  of  some  of  the  witnesses.  This  was  objected 
to  as  not  being  primary  evidence,  but  the  court  overruled  the  objec- 
tion and  sealed  a  bill  of  exceptions.  The  court  instructed  the  jury 
that  the  plaintiff  was  entitled  to  recover  the  costs  of  the  supreme 
court  paid  by  him.  Defendant  excepted  to  the  charge. 

Fetterman,  for  plaintiff  in  error. 
Metcalfj  for  defendant  in  error. 

PER  CURIAM. — A  bill  of  costs  is  evidence  to  charge  a  party  with 
a  debt,  only  because  the  act  of  taxation  is  in  the  nature  of  an  adju- 
dication. Though  it  be  the  immediate  act  of  the  officer,  it  is  in 
contemplation  of  law,  the  act  of  the  court;  and  it  is  even  its  imme- 
diate act,  when  an  appeal  has  been  taken.  What,  then,  is  legitimate 
evidence  of  taxation?  Not  an  endorsement  to  denote  that  the  paper 
was  filed — for  that  is  a  matter  of  course  in  all  cases — nor  yet  testi- 
mony by  one  in  the  service  of  the  prothonotary,  that  it  is  the  prac- 
tice of  the  office  not  to  issue  execution  for  costs  without  previous 
taxation,  where  the  bill  does  not  exceed  a  certain  sum,  in  order  to 
raise  an  inference  of  taxation,  from  the  fact  of  execution.  To  say 
nothing  of  the  gross  irregularity  of  such  a  practice,  it  is  enough  that 
our  adjudications  are  not  to  rest  on  inference  or  parol.  The  usual 
memorandum  of  taxation  ought  to  appear  at  the  foot  of  the  bills, 
without  which  the  fact  is  not  to  be  intended.  Then  as  to  the 
charge. 

The  plaintiff  certainly  had  no  title  to  recover  the  supreme  court 
costs  by  the  terms  of  the  award.  But  it  is  supposed  that  he  was 
compelled  to  pay  them  by  the  necessities  of  his  position,  and  that 
he  may  therefore  recover  them  as  so  much  paid  to  the  defendant's 
use.  The  prothonotary  had  a  lien  on  the  record;  but  the  plaintiff 
had  not,  as  in  Hamilton  v.  Aslin,  3  Watts  222,  a  special  object  to 
accomplish  in  carrying  it  down.  Had  he  desired  to  have  his  award 
again,  in  order  to  enforce  it  by  action,  it  would  have  been  detached 
and  delivered  to  him;  or  its  production  might  have  been  enforced  by 
subpoena  directed  to  the  officer.  In  any  event  it  would  have  been 
as  accessible  in  the  supreme  court,  as  in  the  court  below;  and  the 
payment  was  therefore  merely  voluntary. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Graham  against  Donaldson. 

A  plaintiff  in  an  execution,  having  purchased  the  land  of  the  defendant  at  sheriff's 
sale,  upon  an  agreement  that  he  would  re-convey  the  same  to  the  defendant,  upon  the 
payment  of  his  judgment;  the  defendant  did  not  act  in  relation  to  it  for  ten  years; 
during  which  time,  the  purchaser  took  possession  of  the  land,  made  valuable  improve- 
ments upon  it,  and  died  in  possession:  Held,  that  the  cestui  que  trust  could  not  recover. 

ERROR  to  the  common  pleas  of  Butler  county. 

Ejectment  by  Thomas  Graham  against  Andrew  Donaldson,  for 
four  hundred  and  thirty-nine  acres  of  land.  The  legal  title  to  the 
land  had  been  in  the  plaintiff,  against  whom  the  defendant's  father 
had  obtained  a  judgment  for  700  dollars,  and  had  levied  an  exe- 
cution on  the  land  in  dispute,  which  was  subsequently  sold  by 
the  sheriff,  to  the  defendant,  Andrew  Donaldson,  on  the  4th  of 
January  1825,  for  three  hundred  and  fifty  dollars.  The  plaintiff 
alleged  that  this  purchase  was  made  by  the  defendant  as  the  agent 
of  his  father,  in  trust  for  him;  and  gave  evidence  that  at  the  time 
of  the  sale  he  made  an  arrangement  with  the  defendant,  as  his 
father's  agent,  that  he  should  purchase  the  land  at  the  lowest  price 
it  could  be  obtained  for,  and  that  it  should  be  re-conveyed  upon  the 
payment  of  the  judgment,  upon  which  it  was  being  sold.  The  de- 
fendant gave  evidence  to  rebut  the  allegation  of  a  trust,  and  also 
proved  that  he  had  not  taken  possession  of  the  land  for  one  year 
after  the  sale  to  him;  and  then  he  entered  upon  it,  and  made  valuable 
improvements,  to  an  amount  exceeding  1000  dollars,  and  continued 
to  occupy  it  uninterruptedly  for  ten  years,  when  the  present  plain- 
tiff, as  his  first  act  since  the  sale,  tendered  to  him  the  amount  of  the 
judgment  and  interest;  and  demanded  a  re-conveyance  of  the  land. 

The  court  below  (Bredin,  President)  was  of  opinion,  that,  assum- 
ing the  fact  of  the  existence  of  the  trust,  as  alleged  by  the  plaintiff, 
he  was  not  entitled  to  recover,  on  the  ground  that  the  strongest  equity 
may  be  forfeited  by  laches  or  abandoned  by  acquiescence.  And  that 
the  facts  of  the  purchaser  entering  into  possession,  and  occupying 
the  land  for  ten  years,  making  valuable  improvements;  and  the 
plaintiff  taking  no  step  during  that  time  to  obtain  that  which  he 
might  have  made  his  own,  nor  until  the  land  became  twice  as  valu- 
able as  it  had  been  when  sold  by  the  sheriff,  were  sufficient  in  equity 
to  bar  his  recovery. 

Verdict  for  defendant. 

Sullivan,  for  plaintiff  in  error. 

Gilmore,  for  defendant  in  error,  contended  that  this  ejectment  was 
in  the  nature  of  a  bill  in  equity,  and  the  merits  of  the  case  became 
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material.  Keyser  v.  Keyser,  2  Watts  323.  That  the  plaintiff's 
equity  was  forfeited  by  laches.  Peebles  v.  Reading,  8  Serg.  8f 
Rawle  493.  He  who  claims  on  the  ground  of  equity,  must  show 
that  he  was  prepared  to  do  equity.  Thomas  v.  Wright,  9  Serg.  <§* 
Rawle  92;  Givens  v.  M'Calmont,  4  Watts  463. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J.  In  this  case  the  plaintiff'  seeks  to  recover  back 
land  formerly  his,  on  the  ground  of  a  trust  created  by  parol,  in  con- 
sequence of  the  agreement  of  the  defendant's  father,  who  purchased 
it  at  sheriff's  sale  on  his  own  judgment,  to  buy  it  in  at  considerably 
less  than  its  value,  and  permit  the  plaintiff  to  have  it  again  on  pay- 
ment of  the  amount  of  his  judgment.  It  is  not  a  case  to  be  favoured 
by  a  court,  of  equity,  because  parol  trusts  are  contrary  to  the  letter 
and  spirit  of  the  act  against  frauds  and  perjuries,  and  are  calculated 
to  let  in  all  the  litigation,  uncertainty  and  mischief  which  that  act 
intended  to  prevent,  when  it  required,  that  interests  in  land,  whether 
legal  or  equitable,  should  be  manifested  by  writing.  It  is  true,  the 
court  has  gone  so  far  as  to  hold,  that  when  one  purchased  at  sheriff's 
sale,  in  trust  for  another,  and  thereby  prevented  others  from  bidding, 
it  was  a  trust  arising  ex  maleficio,  and  was  one  of  the  cases  excepted 
out  of  the  act.  It  would  be  a  very  different  question,  however,  if 
such  conduct,  of  the  purchaser  and  the  defendant,  led  to  a  judicial 
sale,  at  less  than  the  value  of  the  premises,  when  there  were  other 
lien  creditors  whose  debts  were  left  unpaid  by  the  arrangement. 
The  rights  of  such  lien  creditors  would  not  be  defeated,  and  it  might 
even  be  doubtful  whether  the  parties  could  legally  enforce  a  contract 
so  contrary  to  the  policy  of  the  law,  and  the  provisions  of  the  stat- 
utes against  fraud. 

But  taking  this  to  have  been  originally  such  a  trust  as  was  valid, 
the  question  is,  whether  it  is  one  which,  under  all  the  circumstances 
of  the  case,  a  jury  under  the  direction  of  the  court,  ought  to  enforce 
by  ejectment?  When  it  is  said  that  in  equity  time  is  not  of  the  es- 
sence of  the  contract,  the  meaning  is  that  if  a  day  be  stipulated,  per- 
formance at  the  appointed  time  is  not  indispensable.  Equity  does 
not  regard  that  as  essential,  because  many  circumstances  may  inci- 
dentally occur  to  prevent  it,  and  its  failure  may  admit  of  com- 
pensation. It  is,  therefore,  not  so  material  in  the  present  case, 
whether  a  time  was  fixed  by  the  parties,  or  not.  But  it  does  not 
follow,  because  the  time  fixed  is  not  essential,  or  none  is  fixed,  that 
the  cestui  que  trust  may  lie  by  for  any  length  of  time,  and  may 
permit  a  lapse  of  years  without  taking  a  single  step;  may  allow 
the  purchaser  to  enter  into  possession,  make  valuable  improvements, 
use  and  consider  the  property  as  his  own,  die,  and  transmit  it  to  his 
children,  and  then  when  it  has  greatly  increased  in  value,  may  com- 
pel them  to  abandon  their  homes  and  surrender  up  the  property  at 
any  time  it  may  suit  him  to  take  it.  He  who  asks  equity  must  show 
that  he  has  done  equity.  He  must  have  performed,  or  offered  to  per- 
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form  his  part  of  the  contract  in  a  reasonable  time.  He  must  not  wait 
to  speculate  on  events;  so  that  if  the  land  should  fall  in  value,  he 
might  leave  it  in  the  hands  of  the  other  party,  but  if  it  should  rise, 
demand  it.  It  cannot  be  supposed  that  such  was  the  understanding 
of  the  parties.  If  he  had  such  right,  there  is  no  limit  to  it.  It  may 
be  enforced  at  the  end  of  twenty,  thirty  or  fifty  years;  for  no  statute 
of  limitations  interposes  between  a  trustee  and  the  cestui  que  trust. 
Property,  under  such  circumstances,  would  lie  unimproved,  for  few 
would  be  willing  to  build  and  improve  a  tract  of  land  from  which 
they  could  be  dispossessed  at  any  future  period,  at  the  option  of 
another.  The  estate  must  be  locked  up  in  uncertainty  of  title,  in- 
capable of  being  employed  for  the  benefit  of  the  possessor,  or  for  the 
advancement  of  his  children,  or  of  being  disposed  of  by  will.  As 
between  these  parties,  the  arrangement  was  on  the  part  of  Donaldson 
a  mere  benevolence,  not  sought  by  him,  but  actively  pressed  on  him 
by  Graham.  Donaldson  waited  a  year  before  he  took  possession, 
allowing  time  for  payment  of  the  money,  which  he  was  anxious  to 
receive.  He  afterwards  went  on  and  sold  other  land  of  the  defen- 
dant's for  the  balance  of  the  judgment,  the  whole  of  which  defendant 
was  to  pay  before  receiving  his  land:  conduct  inconsistent  with  the 
subsistence  of  the  trust  then,  and  no  declarations  of  his,  subsequently, 
show  he  considered  the  trust  subsisting.  The  plaintiff  lay  by  for 
upwards  of  ten  years  without  showing  any  disposition  by  payment 
or  tender  of  money  or  otherwise,  to  perform  his  part  of  the  contract, 
and  permitted  Donaldson  to  enter  and  continue  in  possession,  make 
valuable  improvements,  die,  and  transmit  it  to  his  children;  and  the 
property  is  now  stated  to  be  worth  more  than  twice  as  much,  as  at 
the  time  of  sale;  partly  by  the  improvements  placed  on  it  by  the 
defendants,  and  partly  by  the  general  rise  of  real  estate.  Surely 
such  contracts  must  be  understood  as  being  intended  to  be  performed 
within  a  short  period — within  a  few  years — when  the  circumstances 
are  recent — before  any  very  great  change  has  occurred,  and  when 
the  advantages  of  the  parties  continue  mutual.  Otherwise,  one  is 
bound,  and  the  other  loose,  and  there  is  no  mutuality.  In  Reading 
v.  Peebles,  8  Serg.  fy  Rawle.  484,  a  case  in  some  of  its  features 
analagous  to  the  present,  Mr  Justice  DUNCAN  refers  to  the  authori- 
ties fully,  and  says,  the  strongest  equity  may  be  forfeited  by  laches, 
or  abandoned  by  acquiescence.  When  a  contract  has  lain  dormant 
and  no  step  taken,  and  particularly  where  the  property,  by  subse- 
quent events,  proves  to  be  much  more  valuable  than  it  was  when  the 
contract  took  place,  when  nothing  has  been  done  by  either  party, 
where  it  is  a  mere  gratuitous  one,  and  when  there  is  no  mutuality,  this 
is  not  such  an  agreement  as  equity  would  enforce. 

It  is  unnecessary,  therefore,  to  enter  into  the  question  of  tender, 
because  we  are  of  opinion,  that  even  if  the  plaintiff  had  tendered  in 
due  season,  the  moneys  due,  and  the  full  value  of  the  permanent  im- 
provements placed  on  the  land,  (which,  at  the  least,  he  would  have 
been  equitably  bound  to  do),  yet  the  charge  of  the  court  and  verdict 
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must  have  been  for  the  defendant,  on  the  ground,  that  under  all  the 
circumstances  of  the  case  the  plaintiff  had  no  equity  to  take  the 
property  from  the  defendant  at  so  late  a  period. 
Judgment  affirmed. 


Graeff  against  Hitchman. 

If  a  partner  borrow  money  and  give  his  individual  note  for  it,  it  does  not  become  a 
partnership  debt,  by  reason  of  the  application  of  the  money  to  partnership  purposes. 
But  if  there  be  a  dormant  partner  the  law  is  otherwise,  and  the  firm  is  chargeable 
with  the  debt,  if  the  money  was  applied  to  the  business  of  the  partnership. 

ERROR  to  the  common  pleas  of  Somerset  county. 

This  was  an  action  of  assumpsit  by  Robert  Hitchman  against 
John  Graeff,  John  Atchison  and  James  Atchison.  The  first  count 
in  the  plaintiff's  declaration  charged  the  defendants  with  having 
been  partners  in  trade,  and  that  a  note  of  John  Atchison  to  James 
Atchison,  endorsed  by  the  said  James,  and  at  their  instance  by  the 
plaintiff,  Robert  Hitchman,  was  placed  in  bank,  and  was  discounted, 
and  the  funds  went  to  the  said  firm  for  the  business  of  their  part- 
nership; and  that  it  was  afterwards  paid  by  the  said  plaintiff;  by 
reason  whereof  the  said  firm  became  liable  to  pay  the  said  note. 
The  common  money  counts  were  also  contained  in  the  plaintiff's 
declaration. 

The  opinion  of  the  court  below  (Thompson,  President,)  was, 
that  the  plaintiff  could  not  recover  on  the  first  count  in  the  declara- 
tion, which  was  upon  the  note;  but  that,  if  the  jury  believed  that 
Graeff  was  a  secret  partner,  and  the  proceeds  went  into  the  business 
of  the  partnership,  the  plaintiff  might  recover  on  the  money  counts 
in  the  declaration 

This  opinion  was  alleged  to  be  erroneous. 

Forward,  for  plaintiff  in  error,  cited  15  East  6;  2  Eng.  Com. 
Law  Rep.  189. 

C.  Forward  and  ^Justin,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

ROOERS,  J. — If  a  partner  borrows  a  sum  of  money,  and  gives  his 
own  security  for  it,  it  does  not  become  a  partnership  debt,  by  being 
applied  to  partnership  purposes.  Bevan  v.  Lewis,  Stokes  v.  Whit- 
aker,  1  Simons  376;  2  Eng.  Chan.  Law  Rep.  189;  and  in  Emily 
and  others,  assignees  of  Burrough,  a  bankrupt,  v.  Lye  and  others, 
15  East  6,  it  is  held,  that  when  one  of  two  partners  draws  bills  of 
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exchange,  in  his  own  name,  which  he  procured  to  be  discounted 
with  a  banker,  through  the  medium  of  the  same  agent  who  pro- 
cured the  discount  of  other  bills,  drawn  in  the  name  of  the  part- 
nership firm,  with  the  same  banker,  the  latter  has  no  security 
against  the  partnership,  either  upon  the  bills  so  drawn,  by  the  single 
partner,  or  for  money  had  and  received,  through  the  medium  of 
said  bills ;  though  the  proceeds  were  carried  to  the  partnership  ac- 
count; the  money  being  advanced  solely  on  the  security  of  the 
parties  whose  names  were  on  the  bills,  by  way  of  discount,  and  not 
by  way  of  loans,  to  the  partnership.  And  the  law  is  the  same,  al- 
though the  banker  conceived,  at  the  time,  that  all  the  bills  were 
drawn  on  the  partnership  account.  The  defendants  cannot  be 
charged  on  the  bills,  for  that  would  render  a  stranger  liable,  who 
procures  his  bills  to  be  discounted,  without  putting  his  name  upon 
them.  Fenn  v.  Harrison  et  al.,  3  T.  R.  757;  4  T.  R.  177. 

A  person  who  discounts  a  bill,  must  be  satisfied  with  the  respon- 
sibility of  the  person  whose  name  is  on  it,  and  cannot  resort  to 
others,  whose  names  do  not  appear  on  it,  however  they  may  be 
benefitted  by  such  discount.  Seffton  v.  Walker,  1  Camp.  104  ; 
Mason  v.  Ramsey,  1  Camp.  384.  The  presumption  is,  that  the  ad- 
vances are  made  on  the  credit  of  the  person  whose  name  appears 
on  the  bill  where  the  partnership  is  known,  unless  there  be  a  special 
contract  between  the  parties  at  the  time.  The  understanding  of 
one  of  them,  as  is  ruled  in  the  cases  cited,  will  not  enable  the  holder 
of  the  note  to  recover,  either  on  the  bill,  or  on  account  for  money 
he  had  received.  It  is  treated  as  a  discount  of  a  bill,  and  not  a  loan. 
But  where  there  is  a  special  contract,  as  is  most  clearly  intimated, 
in  Emily,  &c.  v.  Lye,  the  loan  is  otherwise.  It  is  held,  to  be  a 
loan  to  the  partnersip,  and  although  the  firm  would  not  be  liable  on 
the  bill,  for  the  reasons  stated,  yet  they  would  be  responsible  on  the 
money  counts.  15  East  6.  And  in  the  case  of  a  dormant  part- 
nership, without  any  special  agreement,  when  the  bill  is  discounted 
for  the  firm,  and  the  proceeds  applied  to  their  use,  the  firm  would 
be  liable,  for  there  is  no  difference  between  the  discount  of  a  bill 
and  the  sale  of  any  article  of  merchandise,  and  it  is  clear,  in  the 
latter  case,  the  firm  would  be  responsible.  A  dormant  partner  is 
liable,  not  because  credit  is  given  to  the  firm,  for  the  firm  is  not 
here  known  to  exist;  but  because  he  is  a  participant  in  the  profits, 
and  takes  from  the  creditors  a  part  of  the  fund  which  is  the  proper 
security  to  them,  for  the  satisfaction  of  their  debts,  and  upon  which 
they  have  a  right  to  rely  for  payment.  Grace  v.  Smith,  2  JBlac.  R. 
998.  No  inference  can  be  drawn,  as  in  the  case  of  a  known  and 
ostensible  partnership,  that  the  advances  were  alone  made  on  the 
credit  of  the  persons  whose  names  are  on  the  bill,  nor  can  it  be  in- 
tended, that  the  holder  agreed  to  forego  his  right  of  action  against 
others  who  secretly  partook  of  the  profits.  When  there  is  a  dor- 
mant partnership,  consisting  of  two  persons,  it  becomes  the  debt  of 
the  firm,  although  the  bill  is  necessarily  signed  by  one  only.  Where 


456  SUPREME  COURT  [Pittsburgh 

[GraefF  v.  Hitchman.] 

it  is  intended  for  partnership  purposes,  and  is  so  applied,  it  is  sub- 
stantially a  loan  to  the  company,  which  superinduces  their  liability. 
They  become  indebted  to  the  holder  of  the  bill,  who  advanced  the 
money,  and  although  there  is  no  remedy  on  the  bill,  because  the 
law  will  not  supply  by  intendment,  the  names  of  others  in  order  to 
charge  them,  yet  the  money  may  be  recovered  on  the  money  counts. 
The  counsel,  on  the  argument,  abandoned  all  idea  of  recovering  on 
the  bill  itself,  and  rested  their  right  of  action  on  the  count  for  mo- 
ney had  and  received. 
Judgment  affirmed. 


Dougherty  against  Jack. 

0 

A  voluntary  conveyance,  untainted  by  fraud,  is  not  void  as  against  a  subsequent 
purchaser,  by  force  of  the  statute  27  Elizabeth. 

When  the  legal  ownership  of  an  inheritance  and  a  term  meet  in  the  same  person  at 
law,  the  term,  which  before  was  personal  property,  falls  into  the  inheritance  and  ceases 
to  exist.  But  in  equity  a  merger  is  not  favoured  ;  and  is  never  allowed  except  in  cases 
where  it  is  perfectly  indifferent  to  the  person  in  whom  the  interests  united,  whether  the 
term  should  or  should  not  merge.  And  if  there  be  a  beneficial  interest  in  any  other 
person  in  the  term,  there  will  be  no  merger. 

ERROR  to  the  common  pleas  of  Mleghany  county. 
The  facts  of  this  case  and.  the  questions  of  law  determined,  are 
very  clearly  stated  in  the  opinion  of  the  court. 

Forward,  for  plaintiff  in  error. 

Fetterman  and  Foster,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — This  was  an  action  of  ejectment  to  recover  the  pos- 
session of  fifty  acres  of  land.  The  plaintiff  gave  in  evidence  an 
article  of  agreement  between  John  Dougherty,  under  whom  both 
parties  claim  title,  and  James  Wilson,  dated  the2d  of  October  1829, 
by  which  Dougherty  agrees,  for  the  consideration  therein  mentioned, 
to  convey  the  land  in  dispute  to  James  Wilson.  Wilson  assigns  the 
article  to  Jack  on  the  llth  of  January  1830;  and  John  Dougherty, 
on  the  same  day,  for  the  consideration  of  1  dollar,  conveys  the  pro- 
perty to  Jack. 

The  defendant  alleges  duress,  fraud  and  want  of  consideration  in 
the  agreement  between  Wilson  and  Dougherty,  and  in  the  agreement 
and  deed  of  Dougherty  to  Jack;  and,  that  on  the  6th  of  January  1829, 
which  was  before  the  agreement  between  Dougherty  and  Wilson, 
Dougherty  had  leased  the  premises  to  the  defendant  for  the  term  of 
ten  years,  which  is  not  yet  expired.  By  the  article,  John  Dougherty 
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agrees  to  lease  the  premises  in  question  to  James  Dougherty  for  the 
term  of  ten  years,  from  the  first  of  April  then  next  ensuing.  The 
consideration  is  expressed  to  be  a  small  sum,  not  exceeding  100 
dollars,  which  is  considered  the  due  of  John  Dougherty,  the  fa- 
ther of  John  and  James;  and  for  which  the  said  John  Dougherty, 
the  father,  is  to  have  a  living  for  the  said  space  of  time,  should 
he  choose  to  live  with  James,  &c.  The  main  intention  of  the  par- 
ties to  this  agreement  would  appear  to  be  to  provide  an  asylum  and 
comfortable  subsistence  for  their  father,  at  an  expense  which,  as  is 
expressed  in  the  contract,  should  not  be  exorbitant.  It  is  not  very 
clear  whether  this  agreement  was  in  payment  of  a  debt,  owing  by 
John  to  his  father,  or  whether  it  was  a  settlement  made  for  natural 
love  and  affection  ;  nor  do  I  deem  this  of  any  importance.  The 
plaintiff  does  not  claim  the  property  as  a  creditor,  but  as  a  purchaser 
for  a  valuable  consideration.  It  is  also  certain  that  Wilson  knew  of 
the  agreement,  as  he  is  a  subscribing  witness  to  it;  and  there  is  every 
reason  to  believe  Jack  was  apprised  of  it  also.  The  fact  that  Jack 
was  a  creditor  will  not  alter  the  case,  for  the  debts  are  but  the  consi- 
deration for  the  conveyance.  He  must  still  be  regarded  as  a  pur- 
chaser. Conceding  that  the  lease  was  a  voluntary  deed,  yet  the 
defendant  has  a  right  to  hold  the  premises  until  the  expiration  of  the 
term;  provided  the  transaction  be  untainted  with  actual  fraud;  for, 
in  Lancaster  v.  Dolan,  it  is  decided,  that,  in  Pennsylvania,  a  volun- 
tary conveyance  is  not  void  against  a  subsequent  purchaser,  by  force 
of  the  statute  27  Elizabeth.  Actual  fraud  is  not  alleged;  so  that,  if 
Jack  had  notice  of  the  agreement  between  John  and  Jarnes  Dough- 
erty, there  is  no  valid  defence  to  the  suit,  at  least  until  the  expiration 
of  the  outstanding  term.  And  this  would  seem  to  have  been  the 
understanding  at  the  trial,  but  the  court  instructed  the  jury  that  this 
consequence  is  avoided  by  the  conveyance  of  the  llth  of  January 
1830.  The  agreement  of  the  6th  of  January  1829,  is  not  only  fora 
lease,  but  it  is  also  a  conditional  sale;  for  the  parties  agree,  that  after 
the  expiration  of  the  ten  years,  if  James  thinks  proper  he  may,  by 
the  payment  of  400  dollars,  entitle  himself  to  a  deed  in  fee-simple 
for  the  land.  In  anticipation  of  that  period  the  deed  was  made;  and 
the  question  is,  whether  the  deed  merges  the  agreement.  It  has 
been  before  remarked,  that  the  agreement  is  not  only  for  the  benefit 
of  James,  but  of  John  Dougherty;  and  hence  it  is  necessary  to  pre- 
serve the  term  in  order  to  protect  his  interest.  No  act  of  James  and 
John,  without  his  consent,  could  merge  his  interest;  and,  beside,  it 
is  not  for  the  benefit  of  James  that  the  term  should  merge  in  the  in- 
heritance; nor  can  that,  by  any  fair  construction,  be  held  to  be  the 
intention  of  the  parties  to  the  contract. 

When  the  legal  ownership  of  the  inheritance  and  the  term  meet 
in  the  same  person  a  legal  coalition  occurs;  and,  at  law,  the  term, 
which  before  was  personal  property,  falls  into  the  inheritance  and 
ceases  to  exist.  But  in  equity  another  kind  of  ownership  takes 
place,  being  an  equitable  or  beneficial  ownership,  as  distinguished 
v. — 3  H 
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from  the  mere  legal  title.  A  merger  is  not  favoured  in  equity,  and 
is  never  allowed  unless  for  special  purposes,  and  to  promote  the  in- 
tention of  the  party.  It  is  only  in  those  cases  where  it  is  perfectly 
indifferent  to  the  party  in  whom  the  interests  had  united  whether 
the  charge  or  term  should  or  should  not  subsist,  that  in  equity  the 
term  is  merged.  Forbes  v.  Moffit,  18  Vcz.  394. 

Here,  the  continual  existence  of  the  term  is  necessary,  as  has  been 
before  observed,  for  the  protection  of  the  owner  of  the  inheritance, 
as  a  merger  would  sweep  from  him  all  his  interest,  whether  real  or 
personal,  in  the  estate  ;  and  has  also  the  additional  effect  of  destroy- 
ing the  interest  of  the  person  for  whose  benefit  principally  the  term 
was  created.  It  results  from  these  uncontested  principles  of  equi- 
table jurisprudence,  that  there  was  error  in  instructing  the  jury,  that 
the  term  merged  in  the  fee ;  and  that  the  lease  was  no  bar  to  the 
action  unless  the  transaction  be  tainted  by  actual  fraud. 

On  the  point  of  duress  the  court  have  distinctly  recognised  the 
principle  established  in  Stauffer  v.  Latshaw,  2  Watts  162,  and  have 
left  the  question  of  fraud  as  an  open  one  to  the  jury;  so  that  on  this, 
and  on  the  other  part  of  the  record,  there  is  no  tangible  error. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Klingensmith  against  Ground. 

A  deed  of  conveyance  which  describes  a  line  as  running  "  to  a  stump  near  the  creek, 
and  thence  up  the  creek,  north  fourteen  and  a  half  perches,  to  a  stone,  &c."  is  to  be 
construed  as  including  all  the  land  to  low-water  mark  of  the  creek. 

ERROR  to  the  common  pleas  of  Jllleghany  county. 

This  was  an  action  of  trespass  by  Peter  Klingensmith  against 
John  Ground  and  others,  for  landing  their  ferry  boat  on  plaintiff's 
land,  in  which  the  question  was,  whether  the  plaintiff's  land  extend- 
ed to  low-water  mark,  and  this  depended  upon  the  legal  construction 
of  the  description  of  the  land,  as  contained  in  the  plaintiff's  deed 
by  which  he  held.  The  court,  below,  thus  detailed  the  facts,  and 
charged  the  jury  upon  them: 

"  The  first  question  arising  in  this  case  is  exclusively  one  of  fact 
for  the  jury  to  pass  upon.  At  what  point  did  the  defendants  land? 
If  the  jury  believe  that  the  defendants  landed  below  the  mouth  of 
Pine  Creek,  is  the  property  upon  which  they  landed  in  the  legal 
possession  of  the  plaintiff,  under  his  lease  from  Joseph  Buffington? 
What  says  the  deed  of  conveyance  which  has  been  produced  by  the 
plaintiff,  and  read? 

"  In  the  deed  from  George  Brickie  and  wife,  to  E.  Buifington,  the 
lines  of  the  property  conveyed  are  designated  as  follows:  '  Begin- 
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ning  at  a  sugar  tree  on  the  bank  of  the  river,  and  running  thence 
up  the  same  fifty-nine  degrees,  east  fifty-nine  perches,  to  a  stump 
near  the  creek,  thence  up  the  creek  north  fourteen  and  a  half  perch- 
es to  a  stone,  &c.'  This  designation  of  the  lines  gives  rise  to  the 
inquiry,  what  is  meant  by  a  *  stump  near  the  creek,  and  thence 
up  the  creek.'  It  is  doubtless  true,  that  when  natural  objects  are 
called  for  in  a  deed,  as  the  boundaries  of  a  survey,  they  must  govern 
as  to  the  extent  of  a  line,  although  upon  a  survey  it  should  turn  out 
that  those  boundaries  are  run  over,  or  fall  short  a  few  perches. 
Now,  if  in  this  case  the  deed  had  designated  the  creek  as  a  bounda- 
ry, by  saying  so  many  perches  'to  Pine  Creek/  or,  had  said,  'to 
a  stump  on  or  at  the  creek/  this  rule  of  law  would  apply,  and  take 
the  plaintiff  to  the  creek.  But  here,  the  natural  object  is  not  made 
the  boundary,  but  an  artificial  object,  <  a  stump  near1  the  natural 
object.  If  the  grantor  had  intended  to  run  to  the  creek,  as  is  con- 
tended for  by  the  plaintiff's  counsel,  why  did  he  not  employ  the 
word  (on,'  as  he  did  when  speaking  of  the  line  lon  the  river.' 

"  The  court  think  that  the  word  *  near'  necessarily  implies  space 
between  the  object  called  for,  and  the  object  beyond." 

This  opinion  was  assigned  for  error,  and  argued  by 

M'Candless  and  Fetterman,  for  plaintiff  in  error. 
Watts,  for  defendant  in  error. 

PER  CTTRIAM. — There  is  much  good  sense  in  M'Cullock's  Lessee 
v.  Aten,  2  Ohio  JR.  307.  A  corner  tree  is  not  always  to  be  had 
where  it  is  wanted,  and  where  that  is  the  case,  it  is  the  practice  to 
mark  the  next  convenient  one,  leaving  the  exact  point  of  intersec- 
tion to  be  determined  by  an  extension  of  the  lines,  as  marked  on 
the  ground.  Where  a  running  stream  is  called  for,  it  is  always  un- 
derstood that  the  ownership  extends  to  low-water  mark,  and  so  far 
has  this  been  held  in  Pennsylvania,  that  a  traverse  line  has  been 
held,  technically  to  pursue  the  meanders,  so  as  to  include  the  points 
that  would  otherwise  be  thrown  out  by  it.  Though  the  words 
"  near  the  creek,"  strictly  speaking,  imply  the  existence  of  space 
betwixt  the  object  immediately  expressed,  and  the  object  of  refe- 
rence beyond  it,  they  indicate,  in  popular  meaning,  no  more  than 
the  whereabout.  Such  is  the  general  rule,  and  what  is  there  to  take 
the  case  out  of  it?  If  the  words  "  thence  up  the  creek  north,"  do 
not  call  for  the  creek  as  a  boundary,  why  was  the  creek  men- 
tioned at  all?  The  argument  on  the  other  side  is,  that  the  course 
being  also  given,  no  more  is  necessary  to  close  the  survey.  But  if 
the  course  were  sufficient  to  express  the  whole  intent,  we  are  unable 
to  conjecture  why  a  natural  object  should  have  been  employed. 
The  course,  however,  was  not  sufficient;  for  it  appears  from  the  dia- 
gram, that  it  departs  from  the  line  on  the  ground  at  least  twenty  de- 
grees. It  is  evident  that  the  word  north  was  intended  to  indicate, 
not  the  exact  course  of  the  line,  but  the  general  course  of  the  stream, 
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and  that  the  exact  place  of  the  corner  is  to  be  determined  by  the  point 
of  intersection,  produced  by  an  extension  of  the  two  lines. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 


Young  against  White. 

A  contract  to  "  have  a  boat  ready  for  the  spring  trade  on  the  1st  of  March  ensuing, 
and,  on  failure,  to  pay  10  dollars  damages  for  every  day  after  that  time  until  the  boat  is 
ready,"  is  a  covenant  that  it  shall  be  ready  on  the  1st  of  March.ensuing,/or  the  spring 
trade ;  and  although  it  could  not  have  been  then  used  for  that  purpose,  the  stipulated 
damages  are  recoverable. 

No  presumption  arises  that  the  performance  of  the  written  contract  was  waived  by 
him  or  its  terms  altered,  from  the  fact,  that  the  person  for  whom  the  work  was  being 
performed  was  present,  and  saw  it  executed. 

ERROR  to  the  district  court  of  Jllhghany  county. 

This  action  is  brought  upon  a  contract  for  building  a  canal  boat, 
by  Thomas  Young  against  James  P.  White. 

The  article  of  agreement  being  duly  proved  was  given  in  evi- 
dence, as  follows: 

"Memorandum  of  an  agreement  entered  into,  on  the  8th  of  Sep- 
tember A.  D.  1834,  by  and  between  Thomas  Young,  of  the  one 
part,  and  James  P.  White,  of  the  other,  both  of  the  county  of  Cam- 
bria, and  state  of  Pennsylvania.  Witnesseth,  that  the  said  Young, 
doth  agree  to  find  all  materials  and  to  build  and  construct  a  Penn- 
sylvania eanal  boat,  at  the  basin  in  Johnstown,  of  such  a  description, 
us  the  Lafayette  or  Commodore  Perry,  of  Leech's  line;  to  be  done 
in  a  workmanlike  manner,  and  of  good  and  substantial  materials; 
plank  on  the  hull  to  be  of  a  sufficient  length  and  thickness,  and  to 
have  two  coats  of  white  lead,  and  one  fender,  well  ironed.  The 
.deck  and  siding  to  be  of  good  white  pine,  well  seasoned;  the  siding 
.and  doors  to  be  pannelled  and  painted  yellow,  and  the  blinds  of  the 
windows  green;  the  boat  to  be  finished  in  every  respect,  ready  for 
running,  except  the  inside,  to  which  nothing  is  to  be  done.  Steps 
made  to  get  in  and  out  of  the  boat.  The  said  Young  doth  agree  to 
have  the  said  boat  ready  for  the  spring  trade,  on  the  1st  of  March 
ensuing,  and  in  failure  whereof,  he  agrees  to  pay  ten  dollars  damages 
for  every  day  after  that  time  until  the  boat  is  ready. 

"  In  consideration  whereof,  the  said  White  doth  agree  to  pay  for 
said  boat,  the  sum  of  750  dollars,  as  follows;  100  dollars  as  soon  as 
the  boat  is  ready  for  planking,  and  100  dollars  as  soon  as  the  car- 
lings  are  on,  and  200  dollars  against  the  1st  of  March;  the  balance 
to  be  paid  in  four  equal  monthly  payments." 

The  plaintiff  admitted  that  487  dollars  and  50  cents  had  been 
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paid  on  the  contract,  and  claimed  a  balance  of  262  dollars  and  50 
cents,  remaining  due  to  him. 

The  defendant  then  called  witnesses,  who  testified,  that  the  canal 
boat  did  not  correspond  with  the  sample,  according  to  which  it 
was  to  have  been  built.  That  the  material  was  too  light,  and 
was  green  stuff ;  that  there  was  no  breast  hook  in  her;  that  the 
front  grub  beam  was  too  light;  that  there  was  but  one  clamp, 
and  that  too  light  and  spliced  in  the  middle;  that  two  of  the 
timbers  were  broken  in  planking;  that  the  whaleing  streaks  were 
too  light;  that  when  she  was  launched  she  drew  six  inches  more 
water  at  the  stern  than  at  the  bow,  and  after  being  loaded  with  her 
first  load  she  was  sprung  as  much  as  eig;ht  inches  from  bow  to 
stern;  that  the  fenders  were  lighter  than  those  of  the  sample,  being 
two  inches  by  three,  instead  of  three  inches  by  four;  that  the  bilge 
plank  were  too  thin  ;  that  the  boat  leaked  very  much  in  the  hull 
and  deck ;  that  there  was  no  whaleing  and  no  bilge  planks ;  that  the 
fettocks  were  much  split  at  the  head  by  driving  the  spikes  through 
them,  in  fastening  on  the  plank.  Two  witnesses  testified,  that  they 
considered  the  difference  in  value,  between  this  boat  and  the  sample, 
250  dollars  ;  that  the  boat  was  launched  on  the  21st  of  March  1835; 
that  when  the  plaintiff's  hands  were  working  at  the  deck  stuff  de- 
fendant came  along  and  asked  plaintiff  if  the  stuff  was  perfectly 
dry,  and  was  answered  that  it  was.  Witness  says  it  was  not.  One 
witness  heard  defendant  complain  to  Young  that  the  clamps  were 
split,  and  were  one  and  a  half  inch,  instead  of  two  inch  plank,  and 
that  they  were  spliced  instead  of  running  from  one  grub  beam  to 
another. 

The  plaintiff  then  called  witnesses,  who  testified,  that  the  material 
was  as  dry  as  was  usually  put  on  other  boats ;  that  the  boat  was  well 
caulked  in  hull  and  on  deck ;  that  White  was  present  at  the  time 
the  boat  was  launched,  and  took  possession  of  her ;  that  there  was 
fender  iron  of  the  usual  size;  stem  iron  and  rudder  iron  was  put  on 
the  boat;  that  Captain  White  assisted  at  the  launching  of  the  boat; 
the  defendant  lived  in  Johnstown,  where  the  said  boat  was  built ; 
he  was  frequently  at  the  boat  yard  watching  the  progress  of  his 
boat,  and  no  complaints  were  heard  by  the  witnesses  relative  to  the 
manner  in  which  they  were  doing  the  work,  except  the  one  above 
mentioned,  relative  to  the  clamps;  that  it  is  not  uncommon  for  fet- 
tocks to  be  split  at  the  head,  and  that  it  is  no  material  injury;  that 
the  canal  opened,  and  the  first  boats  left  Johnstown  that  season,  on 
the  17th  of  March;  that  it  was  a  week  or  ten  days  after  that  before 
merchandise  from  the  east  arrived  at  Johnstown.  The  witnesses 
differed  as  to  whether  the  clamps  should  be  considered  inside  work 
or  part  of  the  hull.  The  defendant  had  hands  at  work  at  the  inside 
of  the  boat  during  the  time  that  the  plaintiff  was  working  at  the 
hull  of  the  said  boat,  and  a  considerable  time  before  she  was  finished 
or  delivered  by  the  plaintiff;  that  it  was  not  uncommon  for  planks 
to  splinter  at  the  bend  in  planking. 
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The  opinion  of  the  court  was  expressed  in  the  following  charge  to 
the  jury. 

GRIER,  President. — There  are  two  distinct  questions  proposed  for 
your  consideration. 

Did  the  plaintiff  deliver  such  a  boat  as  he  contracted  to  deliver? 
He  has  no  more  right  to  compel  the  defendant  to  pay  full  value  for 
a  boat  of  inferior  quality  to  that  contracted  for,  than  the  defendant 
has  to  insist  on  paying  the  plaintiff  in  counterfeit  money. 

The  acceptance  of  the  boat  and  payment  of  such  a  portion  of  the 
price  contracted  for,  as  defendant  thought  was  the  value,  does  not 
stop  him  from  setting  up  this  defence  to  the  payment  of  the  residue 
of  the  money. 

Nor  is  the  fact  that  the  defendant  lived  in  the  same  place  where 
the  boat  was  built,  and  did  not  interfere  while  the  boat  was  building, 
if  it  were  true,  sufficient  for  you  to  presume  that  he  agreed  to  such 
alterations  as  were  made  for  the  worse.  It  would  be  of  little  use  to 
put  contracts  in  writing  if  such  loose  presumptions  were  allowed  by 
courts  or  juries,  to  vary  or  annul  them. 

Your  first  consideration  will  be:  did  the  plaintiff  fulfil  his  con- 
tract? Did  he  build  the  boat  equal  to  the  sample  agreed  upon?  if 
not,  what  is  a  proper  deduction  from  the  price? 

Another  point  will  then  claim  your  attention;  by  the  contract  this 
boat  was  to  be  delivered  at  a  certain  time — the  1st  of  March — and 
the  parties  have  agreed  that  the  sum  of  10  dollars  per  day  should  be 
paid  as  stipulated  damages  for  every  day  after  that  till  she  was  de- 
livered. 

The  witnesses  all  agree  that  she  was  not  delivered  till  the  21st  of 
March. 

Defendant's  counsel  contends  that  by  the  contract  the  liquidated 
damages  were  not  to  be  paid  unless  the  canal  was  open  for  the  spring 
trade,  or  only  from  that  time,  and  that  the  canal  was  not  open  till 
the  17th  of  March.  The  contract  is,  that  plaintiff  shall  have  the 
boat  ready  for  the  spring  trade  by  the  1st  of  March,  and  shall  pay 
10  dollars  for  every  day,  &c. 

It  is  plain  that  the  1st  of  March  is  the  time  set  by  the  parties,  and 
"ready  for  the  spring  trade,"  the  manner.  Test  this  construction 
by  a  different  state  of  facts;  suppose  the  canal  opened  and  spring 
had  commenced  on  the  1st  of  February,  and  defendant  insisted  on 
his  damages  from  that  time;  would  not  the  plaintiff  justly  say — I 
did  not  contract  to  have  her  ready  for  the  spring  trade  on  the  1st  of 
February,  but  on  the  1st  of  March?  and  if  so,  how  can  he  now  justly 
say,  I  did  not  contract  to  deliver  on  the  1st  of  March,  but  when  the 
spring  trade  opened?  Parties  have  a  right  to  make  their  own  con- 
tracts, and  if  they  stipulated  for  certain  liquidated  damages  in  case 
of  non  performance,  neither  law  nor  equity  will  interfere  to  save  the 
party  whose  negligence  has  made  him  liable  to  them.  If  the  defen- 
dant has  a  right  to  \\\spound  of  flesh  we  must  give  it  to  him. 


Oct.  1836.]  OF  PENNSYLVANIA.  463 

[Young  v.  White.] 

Errors  assigned. 

1.  The  court  erred  in  charging  the  jury  that  the  plaintiff  is  an- 
swerable to  the  penalty  of  10  dollars  per  day  as  liquidated  damages 
for  every  day's  delay  in  the  completion  of  said  boat  after  the  first 
day  of  March. 

2.  The  court  erred  in  charging  the  jury  that  they  had  no  right 
to  infer  from  the  acts  of  the  parties,  that  the  variations  from  the 
written  agreement  in  the  completion  of  said  boat,  were  made  by  the 
consent  of  both  parties,  that  written  contracts  could  not  be  varied  by 
such  presumptions. 

3.  The  court  erred  in  entering  judgment  on  the  verdict  in  favour 
of  the  defendant. 

Lowrie,  for  plaintiff  in  error. 
Shaler,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J.  The  proper  construction  of  the  words  in  question, 
would  seem  to  be  that  which  was  given  by  the  court  below.  "  The 
said  Young  doth  agree  to  have  the  said  boat  ready  for  the  spring 
trade,  on  the  1st  of  March  ensuing,  and  on  failure  whereof  he  agrees 
to  pay  10  dollars  damages  for  every  day  after  that  time,  until  the 
boat  is  ready."  This,  according  to  the  literal  construction,  is  a  co- 
venant that  the  boat  shall  be  ready  on  the  1st  of  March  ensuing — -for 
the  spring  trade.  The  former  fixes  the  time — the  latter  describes 
the  purpose  for  which  she  is  to  be  employed.  Were  we  to  construe 
it  as  contended  for,  that  the  opening  of  the  spring  trade  was  the  time 
contemplated,  then  no  certain  time  would  be  fixed;  for  it  would  de- 
pend on  the  weather,  and  the  preparations  by  the  state  for  opening 
the  navigation.  Neither  party  would  know  beforehand  when  the 
contract  was  to  be  performed,  so  as  to  be  mutually  executed,  by  de- 
livery of  the  boat  and  payment  of  the  money;  whereas  the  damages 
are  given  to  secure  the  performance  by  a  certain  time;  and  no  other 
time  is  mentioned  but  the  1st  of  March.  It  was  very  important  to 
the  defendant  that  there  should  be  a  fixed  period  when  he  should 
receive  the  boat,  in  order  that  he  might  equip  and  fit  her  for  the 
spring  trade,  which  could  not,  strictly  speaking,  commence  earlier 
than  the  1st  of  March,  and  usually  begins  in  the  course  of  that 
month,  though  sometimes  longer  delayed  by  accidental  circum- 
stances. 

Judgment  affirmed. 
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Meason's  Estate. 

Interest  may  be  calculated  anew  on  a  judgment  of  revival,  under  the  act  of  1798. 
The  statutory  judgment  is  effectively  an  award  of  execution ;  which,  by  our  practice, 
is  equivalent  to  a  judgment  quod  recuperet. 

APPEAL  from  the  decree  of  the  common  pleas  of  Fayette 
county. 

The  question  reserved  in  this  case  at  the  preceding  term,  whether 
interest  may  be  calculated  anew  on  a  judgment  of  revival,  under 
the  act  of  1798,  (see  the  report  4  Watts  347,)  having  come  on  for 
argument,  was  now  spoken  to  by  Austin  and  Ewing  in  the  affirma- 
tive, who  relied  on  Fries  v.  Watson,  5  Serg.  &?  Rawle  220,  and 
Berryhill  v.  Wells,  5  Binn.  60;  and  by  Dawson  in  the  negative. 

PER  CURIAM. — By  our  practice,  judgment  on  the  scire  facias 
post  annum  et  diem,  is  quod  recuperet,  and  bears  interest;  but  it 
is  supposed  that  a  judgment  of  revival,  in  the  words  of  our  statute, 
"during  another  period  of  five  years,"  is  otherwise.  We  consider 
the  point  as  having  been  effectively,  though  informally,  settled  by 
Fries  v.  Watson.  It  does  not  appear  in  the  report  of  that  case,  what 
was  the  form  of  the  writ,  but  it  was  probably  the  old  scire  facias, 
under  the  statute  of  Westm.  2,  as  many  years  elapsed  before  the 
profession  became  familiar  in  practice  with  the  writ  directed  by  the 
act  of  1798.  Yet,  the  old  writ  was  doubtless  intended  to  do  its 
office,  since  our  brother  Huston,  who  argued  for  the  defendant,  put 
the  cause  expressly  on  the  restricted  nature  of  the  statutory  judg- 
ment, and  the  court  made  no  distinction.  But  it  would  not  follow 
that  it  is  not  also  a  judgment  of  recovery.  Where  the  defendant,  or 
the  terre-tenant,  pleads  payment,  there  must  be  a  verdict  for  the  debt, 
or  the  residue  of  it,  actually  due;  and  the  judgment  on  it,  if  not  for- 
mally quod  recuperet,  at  least  judicially  determines  the  amount, 
which  is  all  that  is  necessary  to  bring  it  within  the  purview  of  the 
act  of  1700.  Would  not  such  a  judgment,  without  more,  entitle 
the  plaintiff  to  execution  after  the  year  and  a  day?  To  burthen  the 
defendant  with  the  costs  of  a  scire  Jacias  in  addition,  would  seem 
to  be  unnecessary  and  oppressive.  If  so,  the  statutory  judgment  is 
effectively  an  award  of  execution,  which,  by  our  practice,  is  equi- 
valent to  a  judgment  of  recovery,  and  decisive  of  the  question. 

Decreed  accordingly. 
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Lay  ton  against  Paull. 

The  practice  T>f  including  a  quantity  exceeding  ten  per  cent,  more  than  the  warrant 
called  for,  was  sanctioned  by  the  proprietaries'  land  officers,  and  has  been  recognized  by 
repeated  acts  of  assembly  ;  and  is  not  now  to  be  questioned,  except  in  cases  where  it 
interferes  with  the  rights  of  others. 

If  a  warrantee  procure  a  survey  to  be  made  on  his  warrant,  and  many  years  after 
procure  another  to  be  made  excluding  part  of  the  land,  and  it  be  appropriated  by  another, 
the  warrantee  thereby  loses  his  right  to  it.  Whether  the  second  survey  was  made  at 
the  instance  of  the  warrantee  is  a  fact  which  should  be  submitted  to  the  jury. 

ERROR  to  the  common  pleas  of  Fayette  county. 
Ejectment  by  James  Paull,  Jun.,  against  Thomas  Layton. 
His  Honour,  who  delivered  the  opinion  of  the  court  in  this  case, 
prefaces  it  with  all  the  material  facts. 

Dawson,  for  plaintiff  in  error. 
Jawing,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — The  following  case  is  presented  by  this  record : 
The  plaintiff  below,  James  Paull,  produced  a  warrant  to  Jonathan 
Smith  for  two  hundred  acres,  dated  the  29th  of  August  1786,  calling 
for  the  land  in  question. 

A  survey  on  the  22d  of  October  1787,  of  two  hundred  and  sixty- 
nine  and  a  half  acres,  returned  into  the  surveyor-general's  office  on 
the  16th  of  March  1788. 

A  deed  of  conveyance  from  Jonathan  Smith  to  James  Paull,  Jun., 
dated  the  14th  of  September  1831  j  and  a  patent  to  James  Paull, 
Jun.,  dated  the  9th  of  January  1832. 

This  title  on  the  face  of  it  was  regular  and  perfect;  but  in  the 
course  of  the  trial  the  defendant  showed  that  another  survey  had 
been  made  on  this  warrant  on  the  23d  of  March  1815;  and  this  con- 
tained only  two  hundred  and  five  acres.  It  was  returned  by  the 
same  deputy-surveyor  who  made  the  former  survey  in  1787;  but 
he  was  very  old,  and  the  work  on  the  ground  was  done  by  an  assis- 
tant. This  gave  rise  to  the  contest. 

The  defendant  showed  a  warrant  to  Robert  Espy,  dated  the  24th 
of  February  1815,  for  eighty  acres;  the  warrant  called  for  all  those 
adjoining  except  the  plaintiff's,  which  was  settled  before  that  time, 
and  must  have  been  known  to  Espy. 

A  survey  was  made  on  the  23d  of  March   1815,  including  the 

part  thrown  out  of  plaintiff's  survey  on  that  day  ;  it  was  made  by 

the  same  assistant  of  the  deputy-surveyor  who  did  the  work  on 

Smith's  warrant.     There  was  next  shown  a  regular  title  from  Espy 

v. — 3  i 
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to  the  defendant,  who  lived  adjoining  at  the  time  this  surveying  was 
done. 

A  matter  was  brought  into  discussion  again  in  this  case  which 
has  been  so  long  and  so  often  settled  that  counsel  of  such  respecta- 
bility as  were  concerned  in  this  case  ought  not  to  treat  it  as  open  for 
discussion.  It  is  this  :  by  a  regulation  of  the  proprietary  office,  in 
the  spring  of  1767,  deputy-surveyors  were  directed  not  to  include 
in  the  survey  more  than  ten  per  cent,  above  the  quantity  called  for 
by  the  warrant  or  location;  and,  in  the  fifteenth  section  of  the  act 
of  the  8th  of  April  1785,  after  directions  as  to  the  mode  of  making 
surveys,  it  is  enacted  as  follows :  "  And  in  case  any  such  survey 
shall  be  found  to  contain  a  greater  quantity  of  land  than  is  mentioned 
in  the  warrant  on  which  it  shall  be  made,  so  that  such  excess  be  not 
more  than  one-tenth  of  the  number  of  acres  mentioned  in  such  war- 
rant, besides  the  usual  allowance  for  highways;  the  return  thereof 
shall  nevertheless  be  admitted  under  the  said  warrant,  provided  the 
person  entitled  pays,  &c."  This  law  does  not  prohibit  positively 
the  acceptance  of  returns  of  surveys  containing,  more  than  ten  per 
cent,  over  the  quantity  called  for  by  the  warrant.  When  we  recol- 
lect that  in  a  survey  made  so  as  to  be  included  by  more  than  four 
lines,  and  by  every  angle  but  right  angles,  the  surveyor  cannot  as- 
certain the  quantity  he  has  run  round,  until  he  goes  home  and 
makes  a  calculation.  When  we  recollect  that  at  the  date  of  that 
law  much  more  than  half  the  state  was  a  wilderness;  that  the  sur- 
veyor often  went  many  miles  from  home,  and  often  many  miles 
from  any  house,  to  make  a  survey  ;  that  he  often  made  many  sur- 
veys while  out  on  a  tour,  and  had  not  a  shelter  or  other  conveniences 
for  making  calculations  until  he  returned  home;  that  after  making 
his  calculation  it  would  often  cost  a  day's  journey  to  make  an  al- 
teration in  the  survey,  and  that  he  could  not  honestly  do  it  without 
sending  for  the  owner  to  ascertain  from  what  part  of  the  survey  he 
should  cut  off  the  surplus,  it  is  not  surprising  that  the  surveyor- 
general  constantly  received,  and  courts  have  constantly  sanctioned, 
surveys  containing  more  than  ten  per  cent,  above  the  quantity 
called  for  by  the  warrant;  provided  the  survey,  as  made  and  re- 
turned, did  not  interfere  with  the  claim  of  any  other  person  at 
the  time  the  survey  was  made  and  so  returned.  By  the  act  of 
the  2d  of  April  1811,  this  practice  was  recognized  and  expressly 
enacted  to  be  the  law  in  all  cases  of  surveys  before  that  time;  and 
again  sanctioned  as  to  surveys  made  or  to  be  made  by  the  act  of  the 
13th  of  March  1817.  There  was  no  injury  to  any  party.  The  state 
was  to  be  paid  for  it  at  the  same  rate  as  other  lands,  and  no  other 
person  was  affected  or  injured.  The  judge  properly  decided  that 
the  quantity  in  the  plaintiff's  survey  of  1787  was  no  objection  to  it; 
and,  I  repeat,  counsel  ought  no  longer  to  make  it  a  topic  in  a  cause; 
unless  where,  at  the  time,  it  affected  some  third  person. 

Where  a  survey  has  been  made  and  returned  in  any  respect  dif- 
ferently from  the  wishes  of  the  owner,  he  may  petition  the  board  of 
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property,  who  have  the  power  to  make  an  order  of  re-survey,  and 
in  all  proper  cases  do  so,  whether  to  avoid  an  interference  or  to 
throw  out  where  too  much,  (this  is  not  often  done,)  or  to  enlarge 
the  survey  where  too  small,  and  where  there  is  vacant  land  adjoin- 
ing. And  I  am  not  aware  that,  after  a  survey  made  and  returned, 
there  is  any  other  regular  mode  of  obtaining  a  re-survey.  Nor  do 
I  suppose  cases  can,  since  1770,  be  found  where  the  surveyor- 
general  has  alone  made  such  order.  It  was  admitted  that  no  peti- 
tion to,  or  order  of,  the  board  of  property  existed  in  this  case. 

Where  a  warrant  has  issued  and  no  survey  is  made  or  none  return- 
ed, and  the  warrant  is  mislaid  or  lost,  the  owner,  on  stating  this,  can 
get  another  copy  of  the  original  warrant  remaining  in  the  land 
office,  and  have  it  directed  by  the  surveyor-general  or  his  chief 
clerk  to  the  proper  deputy-surveyor  to  be  executed.  This  is  not 
an  order  of  re-survey;  it  is  obtained  on  the  allegation  that  no  survey 
has  been  made,  and  that  the  copy  of  the  warrant  formerly  directed 
to  the  deputy-surveyor  is  lost;  for,  if  the  former  copy  of  the  warrant 
remains  in  the  deputy-surveyor's  office,  another  is  of  no  use.  Such 
a  copy  of  the  warrant  was  produced  in  this  case ;  and  on  such  a 
copy  of  the  warrant,  directed  to  the  deputy-surveyor,  "  execute  this 
warrant  and  make  return  to  surveyoi'-general's  office,"  was  the 
second  survey  made.  The  judge  below  was  right  in  not  calling  it 
a  re-survey;  it  did  not  purport  to  be  so;  it  followed  the  old  lines 
to  a  certain  extent.  It  stated  there  was  a  house  and  cleared  land 
within  the  survey  ;  but  no  reference  is  found  to  a  former  survey, 
or  to  the  fact  that  a  part  of  the  former  survey  was  thrown  out.  No 
proof  was  given,  or  pretended,  that  the  owner  had  notice  to  attend 
and  point  out  in  what  part  of  the  survey  part  should  be  rejected,  and 
what  part  should  be  retained;  but  though  bearing  no  intrinsic  marks 
of  being  the  act  of  the  owner,  or  with  his  knowledge,  it  was  possible 
it  might  be;  and,  prima  facie,  the  judge  told  the  jury  it  would  be 
taken  to  be  his  act;  and  he  left  it  to  them  to  decide  from  the  evi- 
dence whether  or  not  the  second  survey  was  or  was  not  procured  by 
the  owner  of  the  warrant.  It  was  evidently  obtained  at  the  instance 
of  the  owner,  or  of  those  under  whom  the  defendant  claimed.  They 
knew  when  the  part  was  thrown  out ;  and  the  same  running  of  lines 
which  excluded  it  from  Smith's  warrant  included  in  and  made  de- 
fendant's survey.  Perhaps  we  have  not  all  the  testimony ;  but  we 
have  enough  to  show  that  the  defendant  had  no  right  to  complain  of 
the  judge  in  submitting  it  to  the  jury  to  decide  at  whose  instance  the 
second  survey  on  the  plaintiff's  warrant  was  made.  If  the  owner  of 
Smith's  warrant  procured  the  second  survey,  and  threw  out  the  part 
in  dispute  he  could  not  recover  it.  If  that  was  not  his  act,  no  other 
person  could  procure  it  to  be  done,  so  as  to  affect  the  right  which 
that  warrant,  survey  and  return  vested  in  the  owner.  It  may  be 
assumed  that  the  deputy  surveyor  was  not  guilty  of  intentional 
misconduct,  that  he  had  forgotten  his  former  survey;  but  whether 
this  was  so,  or  whether  he  and  his  assistant  knew  of  and  concurred 
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in  the  management,  makes  no  difference.  If  the  owner  of  the  war- 
rant in  the  name  of  Smith  knew  nothing  of  a  second  survey  it  was 
invalid  and  inoperative  as  to  him,  and  cannot  destroy  his  right. 

If  the  second  survey  was  procured  without  the  knowledge  and 
against  the  consent  of  the  owner  of  the  warrant  to  Jonathan  Smith, 
the  warrant  to  Espy  is  no  better  than  any  younger  warrant  laid  on 
land  already  surveyed  and  returned  on  an  older  right;  and  the  pur- 
chaser of  it  from  Espy  will  have  no  better  right  than  Espy  had; 
that  is,  a  right  voidable  until  made  good  by  twenty-one  years  pos- 
session. If  the  owner  of  the  Smith  warrant  was  present,  and  heard 
the  defendant  agreeing  to  purchase  Espy's  right,  and  if  he  knew 
that  claim  interfered  with  his  land,  he  was  bound  in  honesty  to  give 
notice,  and  if  silent  then  might  be  estopped  thereafter;  but  where  a 
man  has  a  warrant,  survey  and  return,  he  is  not  bound  to  inquire  into 
every  sale  in  the  county  to  see  that  they  do  not  interfere  with  him. 
To  be  affected  and  postponed  in  favour  of  an  inferior  title,  the  owner 
of  the  oldest  right  must  have  actual  notice;  he  must  know  that  an 
innocent  person  is  about  to  pay  or  to  expend  money  under  a  mistake; 
and  his  being  silent,  if  present  in  such  a  case,  is  so  unfair,  that  he 
may  properly  lose  his  right;  but  nothing  like  this  appears  in  this 
cause.  That  this  claim  of  the  defendant's  was  sold  once  or  twice 
does  not  affect  the  plaintiff  unless  he  was  present  at  such  sale,  and 
knew  it  embraced  part  of  his  land  and  concealed  his  knowledge. 

Judgment  affirmed. 


Claasen  against  Shaw. 

A  constable,  having  an  execution  in  his  hands,  took  an  obligation  from  a  stranger, 
conditioned  for  the  payment  of  the  debt,  interest,  and  costs  of  the  execution,  or  the 
delivery  of  property  to  satisfy  the  same,  at  a  certain  time  and  place;  upon  failure  to 
do  either,  it  was  held,  that,  although  void  as  a  statutory  obligation,  yet  an  action  would 
lie  on  it  at  common  law  in  the  name  of  the  constable  for  the  use  of  the  plaintiff  in  the 
execution, 

In  an  action  upon  an  obligation,  taken  by  an  officer,  for  the  amount  of  the  debt, 
interest,  and  costs  of  a  fieri  facias  in  his  hands,  an  averment  by  the  defendant,  that  the 
bond  was  taken  for  ease  and  favour  is  immaterial,  and  need  not  be  traversed  by  the 
plaintiff, 

ERROR  to  Westmoreland  county. 

Samuel  Shaw  for  the  use  of  Charles  Winel  against  Peter  Claasen. 

"Peter  Claasen,  late  of  said  county,  yeoman,  was  summoned  to 
answer  Samuel  Shaw,  who  sued  for  the  use  of  Charles  Winel  and 
Sarah,  his  wife,  late  Sarah  Lamer,  of  a  plea  that  he  render  unto  the 
said  plaintiffs  the  sum  of  41  dollars  and  74  cents,  lawful  money, 
which,  to  him  he  owed  and  unjustly  detains ;  and  hereupon  the  said 
plaintiffs  complain,  for  that  whereas,  one  James  Claasen  and  one 
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Thomas  Johnston,  before  and  at  the  time  of  the  making  of  the  writ- 
ing obligatory  of  the  said  Peter,  herein  after  mentioned,  was  in- 
debted to  the  said  Sarah,  since  intermarried  with  the  said  Charles 
Winel,  in  a  certain  sum  of  money,  to  wit,  the  sum  of  35  dollars 
and  87  cents,  lawful  money,  for  which  said  sum  of  money  a  certain 
action  had  been  commenced  and  prosecuted  by  and  at  the  suit  of  the 
said  Sarah  against  the  said  James  Claasen  and  Thomas  Johnston, 
before  John  Wells,  Esquire,  one  of  the  Commonwealth's  justices 
of  the  peace,  in  and  for  said  county,  in  which  said  action  judgment 
was  rendered  for  the  said  Sarah,  against  the  said  James  Claasen  and 
Thomas  Johnston,  for  the  aforesaid  sum  of  35  dollars  and  87  cents, 
debt,  lawful  money,  together  with  the  costs  of  said  action,  on  which 
said  judgment,  the  said  Sarah  afterwards,  to  wit,  on  the  30th  day  of 
January  1834,  at  said  count)7,  the  said  judgment  remaining  unsatis- 
fied, sued  out  and  prosecuted  a  certain  writ  of  execution  directed  to 
the  said  Samuel  Shaw,  then  being  a  constable  in  the  said  county 
aforesaid,  by  which  said  writ  the  said  constable  was  commanded  to 
levy  distress  on  the  go.ods  and  chattels  of  the  said  James  Claasen  and 
Thomas  Johnston,  and  make  sale  thereof,  according  to  law,  to  the 
amount  of  said  debt,  with  the  interest  and  costs  thereon,  indorsed 
on  the  said  writ  of  execution,  to  wit,  to  the  amount  of  41  dollars 
and  74  cents,  lawful  money,  and  to  make  return  thereof  to  the  said 
justice,  in  twenty  days  from  the  date  thereof;  which  said  writ  so 
endorsed,  as  aforesaid,  was  delivered  to  the  said  Samuel  Shaw,  who 
then  and  from  thence  and  until  and  after  the  return  thereof,  was 
constable  in  due  form  of  law,  to  be  executed;  and  whereas,  after- 
wards, to  wit,  on  the  llth  day  of  February  in  the  year  aforesaid, 
at  the  county  aforesaid,  in  consideration  of  the  premises,  and  that 
the  said  Samuel,  at  the  special  instance  and  request  of  the  said  Peter, 
would  forbear  and  cease  to  execute  the  said  writ,  and  would  stay  all 
further  proceedings  therein  against  the  said  James  Claasen  and 
Thomas  Johnston,  he  the  said  Peter  then  and  there  by  his  certain 
writing  obligatory,  sealed  with  his  seal,  and  to  the  court  here  shown 
whose  date  is  the  day  and  year  last  aforesaid,  firmly  bound  himself 
unto  the  said  Samuel  Shaw,  on  the  26th  day  of  February  in  the 
year  last  aforesaid,  to  pay  the  amount  of  the  debt,  interest,  and  costs 
endorsed  on  the  said  execution,  or  deliver  property  to  satisfy  the 
same,  at  the  house  of  a  certain  Mrs  Linsebigler,  as  by  the  said  writ- 
ing obligatory  more  fully  appears.  And  the  said  Samuel,  in  fact, 
saith  that  the  said  Peter,  did  not  pay  the  amount  of  the  said  debt, 
interest,  and  costs,  on  the  said  execution,  on  the  said  26th  day  of 
February,  then  next  after  the  date  of  the  said  writ,  or  deliver  pro- 
perty to  satisfy  the  same,  at  the  house  of  the  said  Mrs  Linsebigler, 
but  therein  wholly  failed  and  made  default,  whereby  the  said  writ- 
ing obligatory  became  forfeited,  by  means  whereof,  action  hath 
accrued  to  the  said  plaintiff's  to  demand  and  have  of  and  from  the 
said  defendant,  the  said  sum  of  41  dollars  and  74  cents,  lawful  mo- 
ney. Yet  the  said  Peter,  although  often  requested,  hath  not  as  yet 
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paid  the  debt,  interest,  and  costs  of  the  said  execution  amounting 
to  the  aforesaid  sum  of  41  dollars  and  74  cents,  lawful  money,  or 
any  part  thereof,  to  the  said  Samued,  but  hath  hitherto  wholly  ne- 
glected and  refused  so  to  do,  and  still  doth  neglect  and  refuse  to 
pay  the  same  or  any  part  thereof,  to  the  said  Samuel,  to  the  damage, 
&c." 

"And  the  said  Peter  comes  and  prays  oyer  of  the  writing  obliga- 
tory aforesaid,  and  it  is  read  to  him  in  these  words,  to  wit:  'We 
promise  to  pay  the  amount  of  the  within  execution  to  Saml.  Shaw, 
on  Sa/erday  the  26th  of  this  inst.  or  deliver  property,  to  satisfy  the 
debt  intrest  cost  at  the  house  Mrs  Linsenbiglers  without  stay  of 
execution  as  witnes  my  hand  and  seal/ 

"Execution  dated  the  30th  day  of  January  1824,  never  returned. 

"  Which  being  read,  the  said  Peter  says,  that  he  ought  not  to  be 
charged  by  virtue  of  the  said  writing,  because  he  says,  that  although 
true  it  is,  a  certain  judgment  was  obtained  and  execution  issued 
thereon,  as  set  forth  in  the  plaintiff's  declaration  in  this  cause 
against  the  said  defendant  filed  ;  yet  by  an  act  of  the  general  assem- 
bly of  the  commonwealth  of  Pennsylvania,  before  that  time  passed, 
that  is  to  say,  on  the  20th  day  of  March  1810,  it  was  provided,  that 
the  said  constable  should  be  and  was  bound  to  execute  the  said  pro- 
cess and  should  not  be  discharged  from  liability  thereon  but  by 
producing  to  the  justice,  on  or  before  the  return  day  of  the  execu- 
tion the  receipt  of  the  plaintiff,  or  such  other  return  as  may  be 
sufficient  in  law.  And  by  the  same  act  of  assembly,  it  was  also 
further  provided,  that,  '  In  all  cases  where  a  constable  levies  an 
execution  issued  from  a  justice  of  the  peace,  he  shall  endorse  the 
goods  or  chattels  so  levied  on  the  execution,  or  schedule  thereto 
annexed*,  which  levy  shall  be  a  lien  on  such  chattels  for  twenty  days 
after  levying  the  same,  and  no  longer;  and  the  constable  making 
such  levy  is  hereby  authorized  and  empowered  to  take  a  bail  bond  in 
the  following  or  like  words,  viz:  "  We,  A.  B.  and  C.  D.  or  either  of  us 

are  held  and  firmly  bound  unto  E.  F.,  constable,  in  the  sum  of 

upon  condition  that  the  said  A.  B.  shall  deliver  unto  E.  F.  aforesaid, 

the  following  goods  and  chattels on  the day  of 

at  the  house  of which  is  taken  in  execution  at  the  suit  of  G. 

H.  against  A.  B.,  or  pay  the  amount  of  the  said  execution,  with  costs. 

Witness  our  hands  and  seals  this day  of ."    But  if  the 

said  defendant  shall  not  deliver  the  chattels  so  specified  in  such 
bond,  or  pay  the  amount  of  such  execution,  the  constable  may  then 
proceed  to  the  sale  of  such  goods  or  chattels  so  levied,  provided  the 
lien  created  by  such  levy  be  not  expired,  &c." 

"  Yet  the  said  Peter  saith,  that  after  the  making  of  the  said  act  and 
at  the  time  of  making  said  writing  as  supposed  in  the  plaintiff's  de- 
claration, the  said  constable  had  not  made  any  levy  on  any  of  the 
goods  and  chattels,  nor  taken  into  custody  the  bodies  of  the  said 
James  Claasen  and  Thomas  Johnston,  or  either  of  them,  but  that  the 
said  supposed  writing  was  taken  for  ease  and  favour,  and  against  the 
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provisions  of  the  acts  of  assembly  in  such  case  made  and  provided, 
and  by  colour  of  the  office  of  the  said  Samuel  Shaw.  And  so  the 
said  Peter  saith,  that  the  said  writing  here  produced  in  form  afore- 
said, and  for  the  cause  aforesaid,  as  before  mentioned,  is  void  in 
law,  and  this  he  is  ready  to  verify,  wherefore  he  prays  judgment, 
if  the  said  plaintiff  ought  to  have  his  said  action  against  him,  &c." 

"  And  the  said  plaintiffs,  as  to  the  said  plea  of  the  said  defen- 
dant, by  him  secondly  above  pleaded,  saith  the  same,  and  the  matters 
therein  contained,  in  the  manner  and  form  as  the  same  are  above 
pleaded  and  set  forth,  are  not  sufficient  in  law  to  bar  or  preclude 
him,  the  said  plaintiff,  from  having  and  maintaining  his  aforesaid  ac- 
tion thereof,  against  him  the  said  defendant,  and  that  he,  the  said 
plaintiff,  is  not  bound  by  the  law  of  the  land  to  answer  the  same, 
and  this  he,  the  said  plaintiff  is  ready  to  verify,  wherefore,  for  want 
of  a  sufficient  plea  in  this  behalf,  he,  the  said  plaintiff,  prays  judg- 
ment, and  his  debt  aforesaid,  together  with  his  damages  by  him 
sustained,  on  occasion  of  the  detention  thereof,  to  be  adjudged  to 
him,  &c." 

"  And  the  said  defendant  saith  that  his  plea,  by  him  secondly  above 
pleaded,  and  the  matters  therein  contained,  in  the  manner  and  form 
as  the  same  are  above  pleaded  and  set  forth,  are  sufficient  in  law,  to 
bar  and  preclude  the  said  plaint'ff  from  having  and  maintaining  his 
aforesaid  action  thereof,  against  him  the  said  Peter,  and  that  he,  the 
said  Peter,  is  ready  to  verify  and  prove  the  same,  as  the  said  court 
shall  direct  and  award;  wherefore,  inasmuch  as  the  said  plaintiff  hath 
not  answered  the  said  plea,  nor  hitherto,  in  any  manner,  denied  the 
same,  the  said  Peter  prays  judgment,  and  that  the  said  plaintiff  may 
be  barred  from  having,  or  maintaining  his  aforesaid  action  thereof, 
against  him,  the  said  defendant,  &c. 

Assignment  of  errors. 

The  court  erred  in  entering  judgment  in  favour  of  the  defendant 
in  error,  the  law  (from  the  above  state  of  the  pleadings)  being  with 
the  plaintiff  in  error. 

The  obligation  is  void,  because  it  is  substantially  different  from 
the  bond  prescribed  by  the  act  of  assembly  of  the  20th  March  1810, 
sect.  18th. 

It  is  void  as  an  obligation  at  common  law,  there  being  no  consi- 
deration, either  expressed  or  implied. 

•Armstrong,  for  plaintiff  in  error,  cited  the  act  of  20th  March 
1810;  Farmers'  Bank  of  Readings.  Boyer,  16  Serg.  Sf  Rawle  4; 
Dive  v.  Mannigham,  1  Plowd.  62  ;  M'Kee  v.  Stannard,  14  Serg. 
4"  Rawle  382;  1  Saund.  168. 

Kuhns,  for  defendant  in  error,  cited  2  Chit.  PL  477;  Cro.  Car. 
309;  10  Coke  100  a;  1  Mod.  452;  4  Mod.  187. 
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The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — The  eighteenth  section  of  the  act  of  the  20th  of  March 
1810,  authorizes  a  constable  who  levies  an  execution,  issued  from  a 
justice  of  the  peace,  to  take  a  bond,  in  the  following,  or  like  words, 
viz:  We,  A.  B.  and  C.  D.,  or  either  of  us,  are  held,  and  firmly  bound 

with  E.  F.,  constable,  in  the  sum  of  ,  upon  condition  that 

the  said  A.  B.  shall  deliver  unto  E.  F.  aforesaid,  the  following  goods 

and  chattels ,  on  the clay  of ,  at  the  house  of , 

which  is  taken  in  execution  at  the  s  it  of  G.  H.  against  A.  B.,  or  pay 
the  amount  of  the  said  execution,  with  costs.  Witness  our  hand  and 
seals,  &c.  The  bond  is  taken  tor  the  forthcoming  of  goods,  on  which 
the  constable  has  previously  levied,  and  is  a  bail  bond,  which  it  is  in- 
tended shall  be  executed  by  the  defendant,  with  surety,  conditioned 
in  the  alternative,  either  for  the  delivery  of  the  goods  taken  in 
execution,  or  for  payment  of  the  amount  of  the  execution,  with  costs. 

Tne  obligation,  on  which  suit  is  brought,  differs  not  only  in  form, 
but  in  substance,  from  the  bond  prescribed  in  the  act.     The  obliga- 
tion is  given  to  the  constable  by  a  stranger,  to  which  the  defendant 
in  the   execution  is  no  party,  with  condition  to  deliver  property, 
other  than  the  property  levied,  or  (for  in  truth  no  levy  was  made) 
to  satisfy  the  debt,  interest  and  costs.     These  are  substantial  va- 
riances  which  avoid  the  instrument  as  a  statutory  obligation,  the 
distinction  being  between  a  variance  in  form  and   substance.     The 
former  does  not  avoid  the  bond,  but  the  latter  does,  as  has  been  held 
in  repeated  decisions.     If  any  thing  be  added  to  the  condition  pre- 
scribed in  the  act,  which  is  not  legal,  that  which  is  inserted  against 
the  form  of  the  act,  avoids  all  the  rest.     Plowd.  66;  10  Rep   100. 
But  if  a  bond  be  taken,  in  a  circumstance  contrary  to  the  provisions 
of  the  statute,  that  is  only  prescribed  for  the  direction  of  the  sheriff, 
as  to  take  sureties,  which  is  for  his  safety;  or  if  any  thing  is  re- 
quired specially   by  the  condition,  that  the  act  only  imports,  but 
does  not  literally  require,  such  variations  do  not  hurt.     Beawfage's 
Case,  10  Coke  100;  Webb  v.  Cliffton,  Cro.  Eliz.  808;  Blackbourn 
v.  Michelbourn,   Ibid.  852;  Farmers' Bank  in   Reading  v.  Boyer, 
16   Serg.  4*  Rawle  4.     Being  therefore  void  as  a  statutory  obli- 
gation, the  question  is,  is  it  good  at  common  law?  and  we  are  of 
the    opinion  that  it  is,  on  the  authority  of  Beawfage's  Case,   10 
Rep.  99..    A  bond  to  pay  money   into  court,  at  the  return   of  a 
fieri  facias,  is  good;  for,  although  it  be  done  by  colour  of  office, 
and  the  condition  is  not  according  to  the  statute,  yet  it  is  valid,  for 
the  statute  23   Hen.  6,  c.  9,  extends  only  to  bonds  by  or  for  pri- 
soners.     In    Beawfage's   Case   the   doubt  was,  upon   the  general 
words  of  the  act,  that  if  the  sheriffs,  or  any  other  officers,  take  any 
other  obligation,  in  other  form  than  is  prescribed   in  the  act,  by 
colour  of  their  offices,  the  bond  shall  be  void.    The  court,  however, 
held,   upon  full  consideration,   that  since  the  statute  23  Hen.   6, 
upon  a  fieri  facias  delivered  to  the  sheriff,  he  may  take  a  bond 
from  the  defendant  to  pay  the  money  into  the  court  at  the  return 
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of  the  writ.     And  if  he  can  lake  a  bond  from  the  defendant,  there  is 
no  reason  why  he  cannot  take  one  from  a  stranger  for  a  similar  pur- 
pose.   Before  the  statute  the  sheriff  was  not  obliged  to  admit  a  person 
to  bail  who  was  arrested  on  mesne  process,  unless  he  sued  out  a  writ 
of  mainprize,  though  he  might  have  taken  bail  of  his  own  accord. 
This  arbitrary  power  in  the  sheriff,  of  admitting  or  refusing  bail, 
produced  great  extortion  and  oppression,  and  hence  the  passage  of 
the  statute  by  which  the  sheriff,  who  arrests  a  person  on  mesne  pro- 
cess, in  a  civil  suit,  is  not  only  authorized,  but  obliged  to  take  a  bail 
bond,  if  sufficient  surety  is  offered,  otherwise  he  subjects  himself  to 
an  action  by  the  party  aggrieved.     It  is  obvious  that  a  bond,  taken 
for  the  payment  of  money,  on  a  fieri  facias,  does  not  come  within 
the  mischief,  nor  is  it  within  the  purview  of  the  statute.    And,  there- 
fore, since  the  statute  23  Hen.  6,  it  was  held  in  Beawfage's  Case, 
already  cited,  when  a  fieri  facias  is  delivered  to  the  sheriff,  he  may 
take  a  bond  of  the  defendant,  and,  as  before  observed,  of  a  stranger,  to 
pay  the  money  into  court  at  the  return  of  the  writ;  such  bond  is  not 
within  the  statute  23  Hen.  6;  for  that  statute,  as  is  there  held,  extends 
only  to  such  bonds,  which  any  in  his  ward  makes  to  the  sheriff,  but  is 
good  at  common  law.     Here,  the  writ  was  directed  to  the  constable, 
and  although,  by  the  requirements  of  the  eleventh  section  of  the  act 
of  the  20th  of  March  1810,  the  execution  performs  the  double  office  of 
a  fieri  facias  and  ca.  sa.,  yet  it  is  only  for  want  of  sufficient  distress, 
that  the  constable,  under  his  writ,  can  take  the  body  of  the  defendant 
into  custody.     In  the  absence  of  any  averment,  in  the  defendant's 
plea  to  the  contrary,  we  must  intend  that  there  were  goods  and  chat- 
tels, on  which  a  levy  may  have  been  made,  sufficient  to  answer  the 
plaintiff's  demand,   and,  of  course,  the  defendant's  body  was  not 
liable  to  be  taken  in  execution ;  and  this  brings  it  within  the  princi- 
ple of  Beawfage's  Case,  already  cited.     The  defendant  avers  in  his 
plea,  that  the  bond  was  taken  for  ease  and  favour,  and  this  raised  a 
doubt  whether,  on  the  authority  of  Sir  John  Lenthall  v.  Cooke,  1 
Lev.  254,  where  it  was  held  that  the  traverse  for  the  ease  and  fa- 
vour is  the  most  material  thing,  the  want  of  the  traverse  did  not 
vitiate  the  plea.     But  that  was   a  case  were  the  defendant  was  a 
prisoner  in  execution,  and  on  that  ground  it  was  ruled,  that  the  tra- 
verse of  the  ease  and  favor  was  material.     In  answer  to  the  argu- 
ment urged  at  the  bar,  that  the  traverse  was  immaterial,  the  court 
say,  that  the  traverse,  for  the  ease  and  favour,  is  the  most  .material 
thing,  and  it  may  well  be  intended  to  be  taken  for  the  better  securi- 
ty of  his  imprisonment — for  the  prisoners  of  the  king's  bond  are 
so  numerous,  that  the  house  cannot  hold  them,  but  they  are  permitted 
to  lodge  within  the  rules,  and,  therefore,  there  is  good  reason  to  take 
security  for  their  true  imprisonment,  and  constant  usage  has  been,  to 
take  such  obligations.     It  is  obvious,  therefore,  when  the  defendant 
is  in  custody,  that  the  intention  of  taking  the  bond  becomes  material, 
and,  like  every  other  material  averment,  must  be  traversed.    Not  so 
when  the  bond  is  taken  on  a.  fieri  facias,  for  it  is  of  no  consequence 
v. — 3  K 
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what  the  intention  of  the  parties  may  be,  for  the  bond  is  good  not- 
withstanding; and  hence,  the  averment  that  it  was  taken  for  ease  and 
favor  is  immaterial,  and  there  is  no  necessity  to  tender  a  traverse 
on  an  immaterial  averment. 
Judgment  affirmed. 


Harker  against  Whitaker. 


A  purchaser  of  land  at  sheriffs  sale,  brought  ejectment  against  him  in  possession, 
and  recovered,  on  the  ground  that  the  defendant's  title  was  fraudulent;  pending  the 
action,  the  defendant  died;  the  plaintiff  cannot  recover  mesne  profits  by  an  action  of 
account-render. 

The  legal  right  of  action  for  mesne  profits  is  lost  by  the  death  of  the  trespasser. 

ERROR  to  the  district  court  of  Jilhghany  county. 

This  was  an  action  of  account-render  by  Ezekiel  Harker  against 
the  executors  of  Aaron  Whitaker,  deceased. 

In  1821,  William  Bently  was  in  possession  of  ten  lots  in  Birming- 
ham, on  which  were  erected  two  brick  houses,  a  frame  one,  and 
two  frame  stables.  Being  in  insolvent  circumstances,  he  conveyed 
them  by  two  deeds,  dated  in  January  1821,  to  defendant's  testator, 
for  the  nominal  consideration  of  2200  dollars;  but  by  a  defeasance, 
dated  the  same  time  as  the  deeds,  it  appears,  the  real  consideration 
of  the  deeds  was  the  sum  of  168  dollars;  and  that  Whitaker  was  to 
re-convey  when  that  amount  was  paid.  Whitaker  put  his  deeds  on 
record,  but  Bently  kept  his  defeasance  several  years,  and  after  his 
death  Harker,  the  plaintiff,  discovered  the  existence  of  this  defea- 
sance— took  this  property  in  execution,  on  a  judgment  he  had  obtain- 
ed against  Bently 's  estate,  and  became  the  purchaser  of  it  at  sheriff's 
sale,  as  Bently's  property,  and  received  the  deed  for  it  on  the  30th 
of  November  1831.  He  then  brought  an  ejectment  against  the 
persons  in  the  actual  possession  of  the  property.  Aaron  Whitaker, 
although  not  made  a  party  in  the  ejectment,  came  forward  and  em- 
ployed counsel,  and  made  defence,  but  before  the  trial  of  it,  to 
wit,  in  Inarch  1833,  he  died,  having  devised  the  property  in  ques- 
tion to  his  son  Joseph.  On  the  30th  of  January,  the  ejectment  was 
tried  in  this  court  and  a  verdict  and  judgment  rendered  for  the  plain- 
tiff Harker,  which  was  afterwards  affirmed  by  the  supreme  court. 

The  plaintiff's  recovery  in  the  ejectment  was  mainly  on  the 
ground  that  the  defendant's  title  was  fraudulent. 

This  action  was  brought  against  the  executors  of  Aaron  Whitaker, 
to  recover  the  mesne  profits  of  the  land  recovered  in  the  ejectment; 
and  the  question  was,  could  the  action  be  maintained? 
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The  court  below  (Crier,  President)  instructed  the  jury  to  give  a 
verdict  for  the  defendants;  being  of  opinion  that  the  action  would 
not  lie,  under  the  circumstances  of  this  case. 

Fetterman  and  Biddle,  for  plaintiff  in  error,  cited  2  Dull.  176; 

1  Vern.  105;  1  Yeales  121;  2  Pr.  Wms.  644;  1  Pr.  Wms.  406  ; 

2  Jltk.  130;  2  Bro.  Chan.  620;  6  Vez.  93;  6  Wend.  284;  3  Serg. 
#  Rawle  579;   16  Serg.  fy  Raivle  301;  3  Penns.  Rep.  399;  4  Cow. 
468;  rfdams  on  Eject.  331.  339;  1  Paige  508;  Sug.  Vend.  521; 
1  Rawle  162;  13  tferg-.  4'  Rawle  225 ;  2  Story's  Eq.  441;  2  JFzV- 
liams  on  Ex'ors.  1061. 

Forward,  for  defendant  in  error,  cited  1  Com.  Dig.  120,  ft7. 
•Account,  Z>;  Co.  Zrt.  72,  «;  1  Selw.  1;  11  Co&e  88;  10  Serg.  fy 
Rawle  220. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  3.  It  is  settled  that  a  legal  right  of  action  for  mesne 
profits,  dies  with  the  trespasser.  But  it  may  be  conceded  that  we 
would  sustain  an  action  of  account  render,  for  defect  of  remedy,  as 
a  substitute  for  a  bill  in  equity;  and  the  inquiry  is,  whether  the 
plaintiff  has  shewn  a  case.  In  Pultney  v.  Warren,  6  Vez.  86,  lord 
Eldon,  premising  that  an  account  will  not  be  decreed  for  the  death 
of  the  trespasser,  on  the  ground  of  accident  merely,  enumerates  the 
cases  in  which  relief  was  given,  on  the  ground  of  a  particular  equity; 
all  which  are  specifically  different  from  the  case  at  bar.  The  equity 
asserted  by  the  plaintiff  is  a  novel  and  a  distinct  one.  It  is  the 
equity  of  creditors,  to  which,  if  it  be  an  equity  at  all,  their  vendee 
succeeds  in  order  to  make  it  effective;  and  it  is  supposed  to  spring 
from  the  defendant's  fraud  in  having  delayed  them  by  colluding 
with  their  debtor  to  conceal  his  property.  A  chancellor  will  cer- 
tainly frustrate  a  legal  advantage  gained  by  the  death  of  the  tres- 
passer after  he  had  vexatiously  delayed  the  plaintiff  at  law,  by  de- 
claring him  to  have  been  a  trustee  of  the  profits;  but  in  the  cases 
specified,  the  party  delayed  had  then  acquired  the  title  and  an  im- 
mediate right  to  be  let  into  the  perception  of  them.  Such,  too,  was 
the  position  of  the  parties  where  the  impediment,  at  law,  was  infancy, 
or  the  helplessness  of  a  dowress.  In  cases  of  mines  or  timber,  relief 
was  had  on  another  ground;  but  there,  too,  the  defendant  had  ac- 
quired the  title  when  the  waste  was  committed.  Here  the  credi- 
tors had  neither  a  legal  nor  an  equitable  title  to  the  possession, 
or  the  profits,  when  they  are  supposed  to  have  been  impeded;  and 
there  was  no  unusual  impediment  at  law  after  they  had  acquired  it. 
They  had,  not  the  estate,  but  a  lien  on  it  merely;  and  there  is  no- 
thing to  warrant  an  assertion  that  they  would  have  had  recourse  to  it 
in  the  debtor's  lifetime,  had  they  known  it  to  be  open  to  execution  at 
their  suit.  "  In  these  cases,"  said  lord  Eldon,  "there  must  be  either 
a  difficulty  to  recover  at  law;  or  fraud,  or  concealment,  which  enables 
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the  party  to  say  otherwise,  than  that  if  he  had  gone  to  law,  he  would 
have  recovered."  Had  the  creditors  taken  execution  here,  their 
vendee  might  have  acquired  an  immediate  right  to  the  profits;  but 
it  is  uncertain  that  they  would  have  done  so.  We  know  not  that 
they  had  even  obtained  judgment;  but  granting  them  that  advantage, 
it  does  not  appear  that  the  credit  of  the  debtor  was  such  as  to  have 
brought  his  property  instantly  to  the  hammer.  He  was  on  the  brink 
of  bankruptcy;  but  indulgence  might  perhaps  have  been  obtained  on 
terms  more  favourable  than  an  immediate  surrender  of  his  estate: 
and  it  is  indispensable  to  the  equity  claimed,  that  the  creditors  should 
have  been  impeded  in  the  pursuit  of  a  legal  remedy  that  might  have 
given  them  the  profits  in  the  ordinary  course.  Could  creditors  go 
into  chancery  for  an  account  by  the  executors  of  their  debtor's  tenant, 
because  they  had  been  impeded  in  acquiring  the  debtor's  character 
of  landlord,  before  waste  committed?  If  it  be  not  enough  for  one 
having  the  title,  to  say,  he  would  have  recovered  had  he  gone  to  law, 
it  is  still  less  to  say  the  creditors  would  have  seized^the  property  had 
they  known  of  its  concealment.  There  are  a  thousand  imaginable 
contingencies  that  might  have  prevented  them.  At  last,  however, 
they  seized  and  sold,  and  their  vendee  recovered  of  the  occupant  by 
ejectment  after  the  testator's  death,  by  which  he  treated  him  as  a 
trespasser  from  the  beginning;  and  on  what  ground  can  he  treat  him 
as  a  trustee  now?  In  the  case  taken  as  a  text  for  the  principles  of 
the  present,  lord  Eldon  seems  to  have  given  countenance  to  a  doubt, 
whether  trespass  for  mesne  profits  may  not  be  maintained  before 
possession  has  been  regained  by  ejectment.  The  authorities  seem 
to  indicate  that  it  may  not;  and  our  practice  has  been  in  accordance 
with  them.  This  peculiarity  is  inherent  in  the  nature  of  the 
remedy,  which,  like  every  other  action  of  trespass,  is  founded  on 
possession;  as  well  as  in  the  technical  effect  of  an  entry,  which  has 
relation  to  the  time  when  the  right  accrued.  This  constructive 
possession  is  an  admitted  fiction  in  all  cases;  but  it  is  one  which  is 
indispensable  to  the  action.  Were  a  previous  recovery  unneces- 
sary, it  would  be  hard  to  discern  how  an  impediment  to  it  could 
give  an  equity.  But  an  account  might  undoubtedly  be  decreed 
without  it  in  chancery;  and  where  it  might  have  been  had  against 
the  intruder,  there  is  an  equal  reason  that  it  should  be  had  against 
his  representative,  which  seems  to  be  the  principle  of  Haldane  v. 
Duche's  executor,  2  Dall.  176;  where  the  party  claiming  the  account 
had  not  brought  an  ejectment.  Indeed,  the  difficulty,  in  a  case  like 
the  present,  grows  out  of  the  very  circumstance  that  the  plaintiff 
had  brought  such  an  action,  and  exposed  himself  to  the  objection  of 
inconsistency  in  the  election  of  his  remedies;  for  it  is  certain,  that  a 
successful  plaintiff  in  ejectment,  may  not  turn  the  trespasser  into  a 
tenant  for  the  time  laid  in  the  demise,  in  order  to  charge  him  in  an 
action  for  use  and  occupation;  or  treat  him  as  a  trustee,  unless  the 
incongruity  were  counterbalanced  by  circumstances  of  peculiar 
hardship.  Where  the  owner  has  thought  fit  to  begin  with  the  occu- 
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pant  as  a  trespasser,  he  must  end  with  him  as  a  trespasser,  unless  he 
has  lost  a  legal  advantage  by  having  been  vexatiously  impeded  in 
the  pursuit  of  his  remedy.  Such  a  loss,  however,  gives  an  equity, 
on  the  foot  of  which  a  chancellor  will  interfere;  but  it  has  not  been 
shown  here.  During  the  concealment,  the  creditors  were  not  in  a 
position  to  be  impeded;  and  it  is  a  consideration  too  remote  to  avoid 
the  consequences  of  the  occupant's  death,  that  he  may  have  prevent- 
ed them  from  putting  themselves  in  an  attitude  to  be  impeded.  The 
plaintiff,  therefore,  has  not  shown  a  case  in  which  he  may  be  allow- 
ed to  insist  on  the  existence  of  a  trust  denied  by  him  in  the  eject- 
ment, by  which  he  recovered  for  a  trespass.  In  conclusion,  it  is 
proper  to  say,  that  the  points,  provisionally  ruled  below,  being  thus 
superseded,  are  improper  for  revision  here. 
Judgment  affirmed. 


Curry  against  Carrol. 

In  an  action  against  a  justice  of  the  peace  for  taking  illegal  fees,  if  it  appear  that  he 
charged  and  received  a  greater  sum  for  a  specified  item  of  service  than  he  was  entitled 
to,  it  will  not  be  compensated  by  his  omission  to  charge  as  much  as  he  was  entitled 
to  for  another  item  of  service. 

ERROR  to  the  common  pleas  of  Jlllegkany  county. 

William  Carrol  against  Robert  Curry,  a  justice  of  the  peace.  Ac- 
tion for  taking  illegal  fees. 

In  a  suit  pending  before  the  justice  against  William  Carrol,  a 
judgment  was  entered  for  the  debt  and  costs,  which  the  defendant 
paid.  The  items  of  costs  received  by  the  justice  were  set  out  upon 
his  docket;  and  among  them  was  a  charge  of  18  cents  for  swearing 
six  witnesses. 

The  allegation  by  the  plaintiff  in  this  case  was,  that  but  four 
witnesses  were  sworn ;  and  he  gave  notice  to  the  justice,  such  as 
the  act  of  assembly  requires,  and  instituted  this  action  for  the  pe- 
nalty. 

The  proof  was,  that  there  were  not  six  witnesses  sworn  by  the 
justice ;  and  the  defendant  made  defence  upon  two  grounds.  First, 
that  the  aggregate  amount  of  costs  received  by  him  was  not  more 
than  he  was  entitled  to  ;  and,  secondly,  that  if  the  jury  believed  the 
enormous  charge  was  made  by  mistake  they  might  find  for  the  de- 
fendant. 

Dallas,  President,  charged  the  jury  that  neither  ground  was 
available,  and  directed  a  verdict  for  the  plaintiff. 
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Stewart  and  Lowrie,  for  plaintiff  in  error. 
Metcalf,  for  defendant  in  error. 

PER  CURIAM. — The  defence  attempted  rests  on  the  imputation  of 
mistake;  for  it  will  not  be  pretended  that  a  wilful  overcharge  in  one 
item  may  be  compensated  by  an  undercharge,  or  an  omission  to 
charge,  in  another,  where  a  bill  is  rendered  at  the  time,  the  fees 
are  paid  and  received  separately,  according  to  the  items.  The  ob- 
ject of  the  legislature  in  establishing  specific  fees,  and  requiring  a 
table  of  them  to  be  set  up  in  the  office,  was  to  let  the  suitor  know 
distinctly  the  services  charged,  and  whether  he  were  imposed  on. 
Where,  however,  the  bill  is  rendered  subsequently,  being  the  decla- 
ration of  the  justice,  it  shows  exactly  how,  and  in  what  proportions, 
the  aggregate  was  received.  If  there  were  other  subjects  of  charge 
forgotten  by  him,  they  will  not  justify  an  overcharge  in  those  that 
were  remembered;  and  if  too  much  was  taken  by  mistake,  he  had 
an  opportunity  to  restore  it  on  the  reception  of  notice.  Having 
persisted  in  his  pretension,  he  is  entitled  to  no  protection  which  is 
not  consistent  with  a  strict  construction  of  the  law. 

Judgment  affirmed. 


Biggs  against  Funk. 

In  filing  a  statement  of  a  plaintiff's  cause  of  action,  it  is  improper  to  add  interest 
upon  the  several  items  of  the  demand  and  then  claim  interest  upon  the  aggregate. 

A  judgment  upon  an  award,  which  exceeds  the  claim  of  the  plaintiff  as  sot  out  in 
his  statement,  is  erroneous,  and  if  the  surplus  be  not  released  either  in  the  court  below 
or  this  court,  the  judgment  will  be  reversed. 

In  an  action  of  assumpsit  in  which  the  plaintiff  filed  a  statement  of  his  claim,  com- 
posed of  different  items,  the  cause  was  referred  to  arbitrators  who  awarded  for  the 
plaintiff  366  dollars  and  81  cents,  being  the  amount  of  100  dollars  entered  on  the 
article,  and  all  other  accounts  of  C.  F.  omitting  the  bill  No.  1.  The  defendant  to  be 
released  from  the  payment  of  the  aforesaid  sum,  on  his  fulfilling  the  article  of  agreement 
between  him  and  C.  F.  in  one  year  from  this  date  :  Held,  to  be  erroneous. 

ERROR  to  the  common  pleas  of  Westmoreland  county. 

This  was  an  action  on  the  case  in  ussumpsit,  by  the  executors  of 
Charles  Funk  against  Andrew  Biggs,  in  which  the  plaintiffs  filed  the 
following  statement. 

Plaintiffs  state  their  demand  against  the  defendant  to  be  founded 
on  the  following  charges  and  liabilities,  viz: 
Book  account,  dated  December  5th,  1821,  for  sawing 

timber,  -        $5  00 

Interest  on  same  till  May  1st,  1835,  twelve  years,  ten 

months,  and  twenty-six  days,  -  3  97 
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A  single  bill  drawn  by  defendant  in  favour  of  the  said 
Christian  Funk,  deceased,  calling  for  16  dollars  and  5 
cents,  dated  June  12th,  1821,  payable  nine  months 
after  date,  -  16  05 

Interest,  thirteen  years,  four  months,  and  nineteen  days,         12  89 
A  due  bill  drawn  by  the  defendant  in  favour  of  Henry 
Funk,  for  40  dollars  and  81  cents,  dated  October  30th, 
1826,  assigned  to  plaintiffs  May  1st,  1835,    -  40  81 

Interest,  eight  years,  six  months,  and  one  day,  29  58 

A  due  bill  drawn  by  the  defendant  in  favour  of  Henry 
Funk,  dated  April  9th,  1827,  and  assigned  to  plain- 
tiffs May  1st,  1835,  26  86 
Interest,  eight  years  and  twenty-two  days,        -  13  00 
Book  account,  sawing  timber,  dated  April  18th,  1827,  -  4  40| 
Interest,  seven  years,  seven  months,  and  twelve  days,  -  1   97 
Book  account,  for  sawing  done,  in  1827,  1828,  and  1829, 

amount  settled,  January  14th,  1835,  29   11 

Book  account,  for  sawing  done,  in  1830,  19  56 

Interest,  four  years,  and  six  months,     -  5  26 


$203  88| 

"And  the  said  plaintiffs  aver,  that  they  believe  there  was  justly 
due  to  them  by  the  said  defendant,  on  the  1st  day  of  May  1835,  the 
sum  of  203  dollars  and  883  cents,  including  interest,  as  above  stated 
up  till  the  1st  day  of  May  1835;  which  said  sum  the  said  defendant, 
then,  at  the  county  aforesaid,  promised  to  pay  to  the  said  plaintiffs 
when  requested.  Nevertheless,  although  often  requested,  he  has 
neglected  and  refused  to  pay  said  sum  of  money,  or  any  part  thereof, 
to  the  said  plaintiffs.  Therefore,  they  say  they  have  sustained 
damage  to  the  amount  of  300  dollars,  &c.,  bring  this  suit." 

At  the  instance  of  the  plaintiffs,  the  cause  was  referred  to  arbitra- 
tors, who  made  the  following  award. 

"  We  do  award  and  find  for  the  plaintiffs  366  dollars  and  80  cents, 
it  being  the  amount  of  100  dollars,  entered  on  the  article,  and  all 
other  accounts  of  C.  Funk,  omitting  bill  marked  No.  1.  The  de- 
fendant to  be  released  from  the  payment  of  the  above  sum  on  his 
fufilling  the  article  of  agreement  made  between  him  and  Christian 
Funk,  deceased,  dated  September  10th,  1812,  in  one  year  from 
this  date." 

Errors  assigned. 

1.  The  statement  sets  forth  a  cause  of  action  that  had  not  accrued 
to  plaintiffs  at  the  commencement  of  their  suit. 

2.  The  plaintiffs  sued  in   their  own   name  on  a  simple  contract 
debt  due  to  Henry  Funk,  assigned  to  plaintiff  after  the  commence- 
ment of  their  suit. 

3.  The  plaintiffs  claim  in  their  statement,  300  dollars  damages, 
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and  the  award  and  judgment  is  for  the  plaintiffs  for  366  dollars  and 
80  cents. 

4.  The  fifth  section  of  the  act  of  assembly  of  the  21st  March 
1806,  under  which  the  plaintiffs'  statement  was  filed,  does  not  em- 
brace actions  founded  on  technical  covenants;  nor  could  the  arbi- 
trators lawfully  take  cognizance  of  any  contract  or  agreement  be- 
tween the  parties,  other  than  those  for  the  payment  of  money, 
and  particularly  specified  in  the  plaintiffs'  statement  filed  pursuant  to 
the  act. 

5.  The  judgment  is  void  for  uncertainty. 

Beaver,  for  plaintiff  in  error. 
Armstrong  and  Coulter,  contra. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — Before  adverting  to  the  other  matters  in  this  cause, 
the  statement  calls  for  a  passing  remark.  The  plaintiff  states  the 
different  items  of  his  claim,  and  the  date  of  each;  he  ought  to  have 
said  an  interest  on  each;  instead  of  which,  he  calculates  the  interest 
on  each  demand  to  the  date  of  the  statement,  and  adds  the  whole; 
and  avers  so  much  is  due  at  the  date  of  the  statement.  Now,  of  this 
amount,  nearly  one-half  is  composed  of  interest:  and,  evidently,  in 
the  court  below,  and  here  too,  his  idea  was  that  the  arbitrators  or 
jury  would  take  the  aggregate  sum  and  calculate  interest  on  it  till 
the  time  of  their  report  or  verdict,  and  thus  give  interest  on  interest. 
Whatever  may  be  said  of  the  policy  of  the  law,  at  present  this  is  not 
allowed  before  the  judgment.  The  jury,  if  they  find  for  the  plain- 
tiff, ought  to  take  the  principal  sum  of  claims,  and  calculate  interest 
on  it  till  the  time  of  their  finding,  and  not  calculate  interest  on  in- 
terest. 

The  first  two  errors  assigned  do  not  appear  to  be  founded  on  a 
statement  of  facts  which  will  support  them;  the  writ  issued  on  the 
1st  of  May  1835  ;  the  praecipe  is  dated  on  the  30th  of  April  1835; 
when  it  was  put  into  the  office  does  not  appear.  One  item  in  the 
statement  is  a  note  assigned  to  the  plaintiff  below  on  the  1st  of  May 
1835.  In  1  Watts  23,  it  is  said,  "  \hzjiling  of  the  praecipe  may  be 
a  good  suing  out  of  the  writ,  to  avoid  the  statute  of  limitations,  but 
nothing  short  of  its  actual  exit  ought  to  defeat  a  meritorious  action 
by  an  objection  so  sharp  and  technical. 

The  third  error  assigned  is  to  the  amount  of  damages  found  ex- 
ceeding the  amount  claimed  in  the  statement.  The  case  in  1  Watts 
428  will  not  support  this  report;  for  366  dollars  80  cents  is  more 
than  203  dollars  88  cents  with  interest  till  the  finding;  and,  I  have 
said  before,  the  arbitrators  could  not  lawfully  calculate  interest  on 
that  sum  from  the  date  of  the  statement.  The  plaintiff  has  not  asked 
to  release  the  surplus  in  the  court  below,  or  in  this  court.  This  error 
is  sustained. 
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The  award  of  the  arbitrators  is  in  these  words:  "We  do  award 
and  find  for  the  plaintiff  366  dollars  81  cents,  being  the  amount  of 
100  dollars  interest  on  the  article,  and  all  other  accounts  of  C. 
Funks,  omitting  the  bill  No.  1.  The  defendant  to  be  released  from 
the  payment  of  the  aforesaid  sum,  on  his  fulfilling  the  article  of 
agreement  between  him  and  Christian  Funk,  deceased,  dated  the 
10th  of  September  1812,  in  one  year  from  this  date."  To  this 
award  the  fourth  assignment  of  error  applies  ;  and  we  are  of  opinion 
it  cannot  be  supported.  It  refers  to  and  decides  something  relative 
to  an  article  of  agreement,  not  embraced  in  the  plaintiff's  statement, 
and  which,  perhaps,  could  not  have  been  embraced  in  it ;  and  the 
matter  is  not  helped  by  the  allegation,  that  another  suit  was  pending 
on  the  article,  and,  to  save  time  and  expense,  the  arbitrators  settled 
all  in  their  report.  The  law  will  not  permit  this,  however  well  it 
may  have  been  intended. 

The  items  in  the  plaintiff's  statement  are  not  designated  by  No. 
1,3,  3,  &c.;  and  who  can  tell  what  is  meant  by  "omitting  the  bill 
No.  1?"  And  lastly,  we  do  not  know  what  was  the  subject  matter 
of  the  article  of  agreement  between  Biggs  and  Christian  Funk;  and 
we  have  been  told  there  is  a  suit  pending  to  decide  whether  Biggs 
has  or  has  not  fulfilled  it. 

It  has,  however,  been  alleged  that  this  court  ought  not  to  take 
cognizance  of  the  matter ;  but  that  the  application  ought  to  have 
been  made  tothecourt  of  common  pleas  of  Westmoreland  county;  and 
Sheetz  v.  Rudbough,  in  2  Rawle  149,  has  been  cited;  and  certainly, 
on  the  principles  laid  down  in  that  case,  such  course  would  have 
been  correct.  But  it  was  stated,  and  not  contradicted,  that  such 
application  had  been  made  to  that  court,  and  that  it  had  refused  to 
interfere.  Regularly  this  ought  to  have  appeared  on  the  record. 
But  neither  party  applied  to  have  the  case  remitted  to  that  court  for 
its  decision  on  the  points  made  here.  Sometimes  the  application  to 
set  aside  a  report  depends  on  matters  of  fact,  as  whether  the  notices 
were  regularly  served;  whether  one  of  several  partners  who  en- 
tered the  rule  to  arbitrate  was  authorised  to  act  for  the  others ;  and 
in  all  such  cases,  where  witnesses  are  to  be  examined  or  affidavits 
filed,  the  redress  must  be  sought  in  that  court  where  alone  facts  can 
be  ascertained;  but  where  the  errors  suggested  are  in  the  award 
itself,  and  to  be  decided  on  the  face  of  the  award,  this  court  can 
decide;  and,  perhaps,  would  be  called  on  to  decide  after  an  opinion 
given  on  the  court  below.  And  as  the  case  has  been  argued,  and 
no  application  to  remit  the  cause,  we  have  thought  it  best  to  give 
a  decision. 

The  award  must  be  set  aside;  because  it  embraces  and  decides 
on  what  was  not  in  the  cause;  and,  perhaps,  decides  on  this  and 
another  suit;  because  it  is  uncertain,  and  because  it  is  not  final; 
but  its  effect  is  to  depend  on  a  matter,  perhaps,  of  no  small  diffi- 
culty. To  which  add,  that  it  is  for  a  sum  larger  than  claimed  by 
v. — 3  L  v' 
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the  statement;  and  no  application  to  give  permission  to  remit  the 
surplus. 

Award  and  judgment  on  it  set  aside,  and  record  remitted. 

Judgment  reversed. 


Camp  against  Walker. 

A  justice  of  the  peace  has  jurisdiction  of  an  action  upon  a  negotiable  note  in  the 
hands  of  an  indorsee,  although  the  consideration  of  it  was  the  sale  of  a  tract  of  land; 
aliter,  if  the  suit  is  brought  by  the  payee. 

In  an  action  by  an  indorsee  of  a  negotiable  note,  against  the  maker,  the  declara- 
tions of  the  payee  after  he  had  parted  with  the  note,  cannot  be  given  in  evidence. 

ERROR  to  the  common  pleas  of  Mercer  county. 

This  action  was  instituted  by  John  Knapp,  for  the  use  of  David 
N.  Camp,  against  James  and  Samuel  Walker,  before  a  justice  of  the 
peace,  and  was  founded  upon  a  negotiable  note  in  these  words:  "  For 
value  received,  we  jointly,  or  severally,  promise  to  pay  John  Knapp, 
or  bearer,  one  hundred  and  fifty  dollars  by  the  first  day  of  January 
next,  interest  to  be  computed  annually,  as  witness  our  hands." 

The  defendant  offered  to  prove  Knapp's  declarations  after  he  part- 
ed with  it,  that  the  note  had  been  given  in  consideration  of  the  sale 
of  a  tract  of  land,  in  order  to  maintain  the  principle  that  the  justice, 
before  whom  the  action  originated,  had  not  jurisdiction.  The  plain- 
tiff objected  to  the  evidence,  on  the  ground  that  the  note  was  in  the 
hands  of  a  third  person,  and  the  defence  of  the  defect  of  title,  if 
such  existed,  could  not  be  made,  and  that  Knapp's  declaration  could 
not  be  given  in  evidence.  The  court  overruled  the  objection;  the 
evidence  was  given,  and  the  plaintiff  excepted. 

The  court  below  instructed  the  jury,  that  if  the  consideration  of 
the  note  was  the  conveyance  of  land,  the  justice  had  not  jurisdiction, 
and  the  plaintiff  could  not  recover. 

Pearson,  for  plaintiff  in  error,  cited  3  Penns.  Hep.  38S;  2  Watts 
135;  3  Watts  352. 

Holstein,  contra,  contended  that  if  the  suit  had  been  instituted 
by  Knapp,  the  justice  would  not  have  had  jurisdiction,  and  that  his 
transfer  of  the  note  to  another  would  not  operate  to  change  the  ju- 
risdiction. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS  J. — This  was  a  suit  brought  before  a  justice  of  the  peace, 
by  the  holder  of  a  negotiable  note,  to  recover  from  the  defendant  a 
sum  less  than  100  dollars,  and  the  main  question  is,  whether  the 
justice  had  jurisdiction.  If  the  suit  had  been  brought  by  the  payee, 
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the  consideration  could  have  been  inquired  into;  and  if  it  had  ap- 
peared that  the  note  had  been  given  as  the  price  of  real  estate,  the 
justice  would  not  have  had  jurisdiction.  The  act  of  1810  preserves 
the  exclusive  jurisdiction  of  the  court  of  common  pleas  in  actions 
where  the  title  to  lands  and  tenements  may  come  in  question,  and 
in  Sechrist  v.  Connell,  3  Penns.  Rep.  389,  it  was  decided  that  way 
was  not  intended  to  mean  shall;  but  I  know  no  case  where  it  was 
ruled,  as  is  supposed  in  the  charge,  that  a  justice  has  not  jurisdic- 
tion, merely  because  the  consideration  of  a  bond  or  note  was  real 
estate.  The  test  of  jurisdiction  is  whether  the  title  to  land  may 
come  in  question.  But  it  is  not  perceived  how  the  title  to  the  land, 
which  was  the  consideration  of  the  note,  can  come  in  question.  The 
holder  of  a  negotiable  note  has  nothing  to  do  with  the  original  con- 
sideration; he  takes  it  discharged  of  all  equities  between  the  maker 
and  payee. 

It  was  not  material  whether  Walker  had  notice  of  the  transfer  of 
the  note  at  the  time  of  his  settlement  or  not.  The  note  was  nego- 
tiable, and  was  passed  away  before  the  settlement  between  the 
maker  and  payee,  in  the  regular  course  of  business.  If  the  maker 
of  the  note  thinks  proper  to  pay  the  payee,  without  the  production 
of  the  note,  he  does  so  at  his  own  peril.  The  holder,  who  has  the 
legal  title,  can  recover  from  him,  notwithstanding  such  payment. 
This  case,  however,  is  clear  of  all  difficulty,  as  it  appears  that  Walker 
had  notice  of  the  transfer  at  the  time  of  the  settlement.  It  is  scarce- 
ly necessary,  after  the  repeated  decisions  which  have  been  made,  to 
add,  that  the  declarations  of  Knapp,  after  he  had  parted  with  his  in- 
terest, were  improperly  received  in  evidence. 

In  the  argument,  it  was  properly  conceded  that  the  court  was  in 
error  as  to  this  part  of  the  record. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Carpenter  against  Mayer. 

Upon  a  point  distinctly  put  to  the  court,  the  party  is  entitled  to  have  an  explicit  an. 
swer  to  the  jury. 

In  order  to  make  a  transfer  of  personal  property  available  against  creditors  or  a  sub- 
sequent assignor,  it  must  be  accompanied  by  a  change  of  possession  at  the  time  or 
within  a  reasonable  time  thereafter.  If  it  has  been  delayed  an  unreasonable  time,  it  is 
not  sufficient  that  the  possession  was  changed  before  a  levy  made. 

ERROR  to  the  common  pleas  of  Westmoreland  county. 

This  was  an  action  of  trespass  by  Lucinda  Mayer  against  Samuel 
L.  Carpenter,  Esq.  for  selling  the  plaintiff's  goods,  upon  an  execution 
against  Joseph  Mayer.  The  property  had  belonged  to  Joseph 
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Mayer,  and  he  by  bill  of  sale  transferred  it  on  the  7th  of  June  1831, 
to  the  plaintiff:  the  proof  was  that  the  property  some  time  after  the 
date  of  the  transfer,  how  long  did  not  appear,  was  removed  to  an- 
other room  in  the  house  by  the  plaintiff,  and  was  afterwards  taken 
back  again,  where  it  was  levied  by  the  sheriff  upon  an  execution 
against  Joseph  Mayer  by  the  defendant.  The  counsel  for  the  de- 
fendant requested  the  court  to  charge  the  jury,  "  That  the  deed  of 
assignment  is  fraudulent  and  void  as  to  creditors  of  Joseph  Mayer; 
because  the  property  therein  mentioned  was  not  delivered  at  the 
time  of  the  assignment." 

The  court  below  did  not  give  a  distinct  answer  to  the  jury,  as  to 
the  law,  in  case  the  possession  was  not  transfered  at  the  time  when 
they  were  assigned. 

Beaver,  for  plaintiff  in  error. 
Armstrong,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  first  error  assigned  raises  the  question,  whe- 
ther the  court  ought  not  to  have  charged  the  jury,  that,  as  it  appeared 
from  the  evidence  that  the  possession  of  the  property  did  not  attend 
the  transfer  made  of  it  by  Joseph  Mayer  to  the  plaintiff,  th« 
sale  was  therefore  void  in  law  as  against  the  creditors  of  Mayer, 
and  that  the  plaintiff  could  not  recover. 

This  question  was  put  distinctly  to  the  court  by  the  counsel  for  the 
defendants  below,  who  are  the  plaintiffs  here,  and  an  answer  was  re- 
quested to  be  given  in  the  affirmative  to  the  jury.  The  defendants 
were  certainly  entitled  to  receive  an  explicit  and  definite  response; 
butitdoes  not  appear  to  me  that  any  such  was  given;  or  if  so,  it  was  not 
such  as  ought  to  have  been  returned  by  the  court.  The  court  rather 
seems  to  have  answered  it  hypothetically ;  as  if  the  state  of  the  evi- 
dence left  it  doubtful  whether  the  possession  had  been  delivered  at 
the  time  of  the  sale  to  the  plaintiff  or  not.  The  only  part  of  the 
charge  of  the  court  that  can  be  considered  as  having  any  relation  to 
this  point,  is  in  these  words:  "  However  honest  the  consideration  of 
the  sale  was,  if  the  plaintiff  did  not  take  possession  in  pursuance  of 
it,  the  property  was  liable  to  be  taken  in  execution  by  the  creditors. 
At  the  time  of  the  levy  here,  the  articles  in  question  were  in  an 
apartment,  which  had  been  leased  to  Joseph  Mayer;  whether  he 
actually  resided  there  or  not  at  the  period  does  not  appear;  or  where 
the  plaintiff's  actual  abode  was.  If  he,  and  not  she,  had  the  pos- 
session of  the  articles,  he  ought  to  be  regarded  as  the  owner,  and  in 
that  case  the  plaintiff  is  not  entitled  to  recover."  Now  if  the  court 
below  meant  to  refer  to  a  possession  taken  by  the  plaintiff  at  the 
time  or  immediately  after  the  transfer,  it  was  wrong  in  leaving  it  to 
the  jury,  in  such  a  way  as  to  induce  them  to  believe  that  they  might 
fairly  find  from  the  state  of  the  evidence  that  the  plaintiff  had  taken 
the  possession  then;  because  the  evidence  showed  most  clearly  that 
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there  was  no  delivery  of  the  possession  to  her  at  that  time;  nor  does 
she  appear  to  have  taken  any  possession  of  the  property  until  some- 
thing like  six  weeks  afterwards,  when  she  removed  it  from  the  house 
of  the  assignor,  where  it  had  continued,  for  aught  that  was  shown  to 
the  contrary,  in  his  use  and  possession  till  then,  in  the  same  manner 
as  before  the  assignment.  It  would,  therefore,  have  been  error  in 
the  court  to  have  left  a  fact  thus  to  be  found  to  exist  by  the  jury, 
not  only  without  evidence  but  even  in  opposition  to  all  the  evidence 
that  was  given  in  regard  to  it.  But  it  seems  to  be  somewhat  doubt- 
ful whether  the  court  did  not  intend  to  refer  to  the  possession,  which 
was  had  of  the  property  at  the  time  of  the  levy;  and  whether  they 
did  not  intend  to  instruct  the  jury,  that  if  the  possession  of  the  pro- 
perty were  then  in  the  assignor,  the  plaintiff  could  not  recover;  but 
if  it  were  in  the  possession  of  the  plaintiff,  and  she  had  given  a  full 
consideration  for  it,  she  was  entitled  to  recover.  If  this  latter"  was 
the  meaning  of  the  court,  it  was  clearly  erroneous;  for  it  is  not  suffi- 
cient to  make  a  transfer  of  goods  available  against  the  creditors  of 
the  assignor,  that  the  possession  be  in  the  assignee  or  changed  at  the 
time  of  the  levy:  in  order  to  render  such  transfer  good,  a  corres- 
ponding change  of  the  possession  must  accompany  the  transfer  or 
follow  it  within  a  reasonable  time  thereafter;  that  is,  as  soon  as  the 
nature  of  the  property  or  thing  and  the  circumstances  attending  it 
will  admit  of  its  being  done.  This  is  a  general  principle,  and  seems 
to  be  applicable  to  all  absolute  immediate  assignments  of  personal 
chattels;  and  has  its  foundation  in  the  common  Jaw  as  well  as  in  the 
provisions  of  the  statute  of  13  Eliz.  Wilt  v.  Franklin,  1  Binn. 
521;  Dawes  v.  Cope,  4  Binn,  258;  Wager  v.  Miller,  4  Serg.  fy 
Raivle  123;  Clow  v.  Woods,  5  Serg.  $*  Rawle  278;  Cunningham  v. 
Neville,  10  Serg.  $  Rawle  201;  Babb  v.  Clemson,  10  Serg.  Sf 
Rawle  419.  The  continuing  in  possession  by  the  assignors  in  such 
cases  is  held  to  be  a  fraud  per  se  and  not  merely  evidence  of  fraud. 
Clow  v.  Woods,  5  Serg.  fy  Rawle  278;  Babb  v.  Clemson,  10  Id.  419. 
And  being  considered  a  fraud  in  law,  without  regard  to  the  real  in- 
tention of  the  parties,  it  becomes  a  question  for  the  court  and  not  for 
the  jury  to  decide.  Dornick  v.  Reichenbach,  10  Serg.  fy  Rawle 
84.  We  therefore  think,  from  the  state  of  the  evidence,  that  the 
court  below  erred  in  not  instructing  the  jury  that  the  transfer  of  the 
goods  in  question  to  the  plaintiff,  was  fraudulent  in  law,  and  that  the 
plaintiff  ought  not  to  recover. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Weigel  against  Weigel. 

Proof  of  the  signature  of  testator  to  a  will  by  two  witnesses,  is  prima  facie  evidence 
of  its  execution,  although  the  body  of  it  be  not  in  the  handwriting  of  the  testator. 

ERROR  to  Westmoreland  county. 

Jacob  Weigel  against  Catherine  Weigel.  Issue,  devisavit  vel 
non,  to  try  the  validity  of  a  paper  dated  the  14th  of  May  1835, 
purporting  to  be  the  last  will  and  testament  of  Daniel  Weigel,  de- 
ceased. 

The  plaintiff,  to  maintain  the  issue  on  his  part,  offered  to  prove 
by  t\vo  witnesses,  that  the  name  of  "  Daniel  Weigel"  affixed  to  the 
paper,  purporting  to  be  his  will,  was  the  proper  handwriting  of  the 
said  Daniel  Weigel.  This  evidence  the  defendant  objected  to,  be- 
cause the  body  of  the  paper  was  not  in  the  handwriting  of  the 
alleged  testator. 

The  court  sustained  the  objection,  and  a  verdict  was  rendered  for 
the  defendant. 

Nichols,  for  plaintiff  in  error,  cited  the  act  of  the  8th  of  April 
1833.  1  Park,  fy  Johns.  Dig.  466. 

Coulter,  for  defendant  in  error. 

PER  CURIAM. — The  signature  of  a  party  is  prima  facie  evidence 
of  execution;  and  though  it  is  less  forcible  than  if  the  body  of  the 
instrument  were  also  in  his  handwriting,  the  difference  is  but  in 
the  degree.  A  man  may  be  more  readily  entrapped  where  he  did 
not  write  the  paper,  for  it  is  less  certain  that  he  knew  its  contents; 
yet  the  legal  presumption,  till  rebutted,  is  in  favour  of  fairness;  and 
it  coincides  in  this  instance,  with  the  presumption  which  the  law 
deduces  from  the  ordinary  routine  of  business  in  the  course  of 
affairs.  Though  the  alleged  will  was  not  in  the  handwriting  of 
the  testator,  his  signature  was  at  least  evidence  to  go  to  the  jury. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Oct.  1836.]  OF  PENNSYLVANIA.  4S7 


Anshutz  against  M'Clelland. 

Where  there  are  several  mechanics'  liens  filed  against  the  same  house,  a  proceeding 
and  sale  of  the  house,  by  the  sheriff,  upon  any  one  of  them,  divests  the  lien  of  all, 
and  the  purchaser  will  hold  it  discharged  of  the  incumbrances.  The  proceeds  of  such 
sale  will  be  divided  pro  rata  among  such  lien  creditors. 

l#  A  scire  facias  upon  a  mechanic's  lien  is  a  proceeding  in  rem,  and  after  a  judicial 
sale  of  the  property,  upon  which  the  mechanics'  claim  is  a  lien,  a  scire  facias  will  not 
lie  upon  it. 

A  mechanic's  lien  may  be  entered  against  a  lessee  of  the  property,  who  was  the 
contractor  with  the  mechanic  for  the  erection  of  the  building. 

ERROR  to  the  common  pleas  of  Jilleghany  county. 

David  M'Clelland  against  Robert  M'Culloch  and  George  Anshutz, 
Jim.;  scire  facias  sur  mechanics'  lien. 

By  a  deed  of  marriage  settlement  between  George  Anshutz,  Jun. 
and  Eve  Hamshire,  of  the  first  and  second  part,  and  Francis  Herron, 
of  the  other  part,  there  was  conveyed  a  lot  of  ground  to  the  said 
Francis  Herron,  in  trust  for  the  separate  use  of  the  said  Eve,  during 
life,  with  remainder  to  her  issue,  &c.,  and  in  default  of  issue,  for  the 
said  George  Anshutz,  if  he  survived  his  wife,  &c.  George  An- 
shutz, Jun.,  subsequently  leased  the  property  to  Robert  M'Culloch, 
for  the  term  of  six  years,  at  the  annual  rent  of  400  dollars.  Certain 
improvements  were  to  be  made  upon  the  lot  by  M'Culloch,  which 
were  to  be  paid  for  out  of  the  rent.  M'Culloch,  with  the  know- 
ledge of  Anshutz,  built  a  two  story  brick  tan-house  upon  the  lot, 
which  was  done  by  contract,  with  David  M'Clelland.  When  the 
building  was  finished,  the  mechanics  and  material  men  entered  their 
claims  as  liens  against  the  property;  in  some  of  them,  the  claims 
were  entered  against  M'Culloch  alone,  and  in  others  against  M'Cul- 
loch and  Anshutz.  One  of  James  Abercrombie  was  entered  against 
M'Culloch  alone,  and  upon  this  a  scire  facias  issued,  a  judgment 
was  obtained,  execution  issued  and  the  property  was  sold  by  the 
sheriff,  for  400  dollars,  a  sum  insufficient  to  pay  the  mechanics'  liens. 

Subsequently  to  this  judicial  sale  of  the  property,  this  cause  came 
on  for  trial,  and  the  defendants  contended  that  there  could  be  no 
recovery;  on  the  ground,  that  the  proceeding  was  in  rem,  and  the 
judicial  sale  divested  the  property  of  the  incumbrance. 

The  cause  came  up  upon  exceptions  to  the  opinion  of  the  court, 
of  which  this  is  the  material  part: 

1.  The  plaintiff  under  those  acts  of  assembly  filed  his  claim  on 
the  5th  of  August  1833,  for  "564  dollars  and  96  cents,  to  October 
term  1833,  and  to  the  same  term  he  issued,  pursuant  to  the  pro- 
visions of  the  second  section  of  the  act  of  the  28th  of  March  1808, 
his  writ  of  scire  facias  against  Robert  M'Culloch  and  George  An- 
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shutz,  Jun.,  the  first  named  being  the  "debtor,"  and  the  latter  the 
"owner,"  or  reputed  owner  of  the  building  intended  to  be  reached 
by  the  proceeding.  In  this  the  court  can  see  nothing  irregular,  for 
although,  by  the  testimony  of  Thomas  Liggett,  the  jury  may  believe 
that  the  contract  for  building  the  shop  was  entered  into  between 
David  M'Clelland  and  Robert  M'Culloch,  yet  in  associating  George 
Anshutz,  Jun.,  with  the  contractor  or  debtor,  in  the  writ  of  scire 
facias,  the  plaintiff  did  no  more  than  pursue  the  express  directions 
of  the  act  of  assembly.  Supposing  Anshutz  to  have  been  the  owner 
of  the  building,  this  much  in  answer  to  the  first  point  submitted  by 
the  counsel  for  defendants. 

2.  Although  the  supreme  court  have  decided  in  general  terms, 
that  a  "judicial  sale  divests  all  liens  whether  general  or  specific," 
1  Penns.  Rep.  113,  yet  it  is  believed,  that  the  description  of  the 
lien  now  before  the  court,  was  not  intended  to  be  embraced  in  that 
decision;  and  that  it  is  in  the  language  of  the  supreme  court  in  the 
case  just  cited.  "  An  exception  to  the  rule  grounded  on  special  and 
peculiar  circumstances."  This  lien  naay  be  likened  to  that  which  a 
widow  has  upon  land  for  her  interest  by  the  intestate  laws,  which 
would  not  be  divested  by  a  sheriff's  sale  of  that  land  upon  a  judg- 
ment whose  lien  was  subsequently  obtained.  Fisher  v.  Kean,  1 
Watts'  Rep.  259. 

The  act  of  the  17th  of  March  1806,  established  the  lien  without 
limitation,  except  in  one  case,  that  is  to  say,  the  lien  shall  continue 
but  two  years  from  the  commencement  of  the  building,  unless  an 
action  for  the  recovery  of  the  debt  be  instituted,  or  claim  filed 
within  six  months  after  furnishing  materials,  &c.,  in  the  office  of  the 
prothonotary  of  the  county.  With  this  exception,  the  lien  is  inde- 
finite in  duration,  and  is  not  subject  to  the  limitation  of  five  years, 
as  judgments  are  by  the  act  of  the  4th  of  April  1798.  Knorr  v. 
Elliot,  5  Serg.  fy  Rawle  49.  Nor,  as  the  court  think,  do  the  doc- 
trines, which  now  prevail  as  to  divesting  of  liens  by  sheriff's  sales,  as 
between  judgments,  apply  to  such  a  lien  as  that  now  in  question, 
specifically  given  by  statute,  and  clinging  to  the  building  until 
satisfied  even  in  the  hands  of  a  purchaser  at  sheriff's  sale  upon  a 
judgment  whose  lien  was  subsequently  obtained. 

The  case  in  1  Penns.  Rep.  was  that  of  a  legacy  charged  upon 
land,  and  it  was  decided  that  the  sheriff's  vendee  took  the  land  dis- 
charged from  the  legacy.  In  the  same  book  it  was  decided  that 
mortgages  should  be  divested  of  their  lien  by  a  judicial  sale  upon  a 
judgment  junior  in  date.  This  decision  is  rendered  inoperative  for 
the  future,  by  the  act  of  the  6th  of  April  1830.  The  case  of  me- 
chanics' lien,  under  the  act  of  the  17th  of  March  1806,  is  nowhere 
adverted  to  in  the  several  decisions  upon  the  effect  of  judicial  sales, 
and  it  is  believed  to  be  grounded  upon  circumstances  so  special  and 
peculiar,  as  to  fall  within  the  exception  alluded  to  by  Judge 
Rogers,  in  1  Penns.  Rep.  112;  at  all  events  the  court  is  not  inclined 
to  go  beyond  the  cases  directly  decided  for  the  purpose  of  adding 
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to  them  another  and  a  numerous  class  of  meritorious  creditors.  It 
will  be  time  enough  to  declare  that  mechanics  and  material  men 
are  within  the  rule,  when  the  supreme  court  have  so  decided.  The 
court  has  thus  noticed  the  second  point  of  defendants  counsel,  more 
with  the  view  of  giving  a  distinct  reply  to  it,  than  because  it  is  con- 
ceived as  properly  arising  in  the  case. 

The  present  is  a  proceeding  by  scire  facias,  under  the  act  of 
180S,  instituted  for  the  purpose  of  ascertaining  the  amount  due  upon 
the  claim  filed,  in  the  present  aspect  of  the  case.  The  court  is  by  no 
means  satisfied  that  the  effect  of  the  proceedings  in  Abercrombie's 
case  can  have  any  thing  to  do  with  the  right  of  the  present  plaintiff 
to  go  on  by  scire  facias,  and  have  the  amount  due  upon  his  lien 
ascertained  by  a  jury. 

3.  The  counsel  for  the  defendants  allege,  "  that  George  Anshutz, 
Jun.,  is  not  the  owner  of  the  building,  the  legal  title  being  vested 
in  Francis  Herron,  for  the  use  of  Eve  Hamshire,  and  therefore,  said 
George  is  not  properly  a  party  to  this  record,  and  there  can  be  no 
recovery  against  him." 

As  was  stated  by  Chief  Justice  Gibson,  in  Savoy  &  Salter  v. 
Jones,  2  Rawle  350,  the  object  of  the  legislature  was  to  enable  the 
mechanic  or  material  man  to  follow  his  labour  or  materials  into  the 
building,  which  is  pledged  for  the  price  without  regard  to  the  estate 
of  the  owner. 

The  lien  arises  from  the  credit  having  been  given  not  to  the 
owner  but  to  the  building;  and  in  a  decisive  majority  of  cases,  (and 
as  is  presumed  here,)  the  labour  or  material  is  furnished  to  master 
builders  who  have  no  interest  in  the  ground  upon  which  the  house 
may  be  erected. 

The  act  has  always  received  a  liberal  construction  in  favour  of 
the  mechanics  and  material  men,  and  the  doctrine  now  contended 
for  by  the  counsel  for  the  defendants,  while  it  places  the  security  of 
those  objects  of  legal  protection  in  a  a  very  hazardous  and  uncertain 
position,  and  exacts  too  much  from  the  workman  and  material  man, 
would,  it  is  thought,  defeat  in  a  great  degree  the  wise  and  benevolent 
intention  of  the  legislature.  What  is  the  mechanic  or  material 
man  bound  to  look  to?  Ts  he  bound  to  search  the  records  of  the 
county,  for  the  purpose  of  ascertaining  the  state  of  the  title  to  the 
ground  upon  which  he  is  about  erecting  a  building?  The  court  think 
not.  Independent  of  the  testimony  given  to  show  acts  and  declara- 
tions by  George  Anshutz,  indicative  of  ownership,  the  deed  of 
trust  itself,  discloses  a  contingent  interest  in  him  to  the  ground  upon 
which  plaintiff  erected  the  building.  The  court  is  of  opinion  that 
enough  has  appeared  in  the  case  to  warrant  the  name  of  George 
Anshutz,  Jun.,  as  a  party  to  the  record. 

M'Candless  and  Fetterman,  for  plaintiff  in  error. 
Mahon  and  Forward,  for  defendant  in  error, 
v. — 3  M 
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The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  counsel  for  the  plaintiffs  in  error,  who  were 
the  defendants  below,  made  several  points,  upon  which  they  re- 
quested the  direction  of  the  court  to  the  jury.  And  they  have  as- 
signed for  error  here,  that  the  court  erred  in  their  charge  to  the  jury 
upon  each  of  them. 

It  is  not  necessary,  however,  to  express  or  give  any  opinion  ex- 
cepting on  the  second;  because,  we  consider  the  objection,  thereby 
raised  insuperable  and  sufficient  to  prevent  the  plaintiff's  proceeding 
any  further  in  the  court  below  upon  his  writ  of  scire  facias.  Where 
there  are  various  liens  filed,  in  conformity  to  the  acts  of  assembly 
passed  on  the  subject,  by  different  mechanics  and  lumber  and  mate- 
rial men  against  the  same  house,  for  work  done  and  lumber  and 
materials  furnished  and  used  in  the  construction  thereof,  it  is  clear 
that  a  proceeding  and  sale  of  the  house  upon  any  one  of  the  liens 
will  release  it  from  the  whole  of  them;  and  the  purchaser  at  the 
sheriff's  sale  will  accordingly  hold  it  entirely  discharged  therefrom. 
This  is  perfectly  manifest  from  the  language  of  the  act  of  1806,  be- 
cause it  is  expressly  provided  that  "  if  the  house  should  not  sell  for 
a  sum  of  money  sufficient  to  pay  all  the  demands  for  work  and  ma- 
terials, then,  and  in  such  case,  the  same  shall  be  averaged,  and  each 
of  the  creditors  paid  a  sum  proportioned  to  their  several  demands." 
This  shows  demonstratively,  that  there  can  be  but  one  sale,  and  that 
that  having  been  once  effected  by  a  proceeding  in  the  case  of  any  of 
such  lien-creditors,  no  proceeding  can  be  carried  on  afterwards  with 
a  view  to  a  second  sale.  The  proceeding  by  scire  facias  in  such 
case,  under  the  act  of  1808,  is  in  rem  merely,  as  appears  by  the  act, 
which  provides  "  that  no  judgment  rendered  in  any  scire  facias  shall 
warrant  the  issuing  an  execution,  except  against  the  building  or 
buildings  upon  which  the  lien  existed;"  and  therefore,  it  is  only 
to  be  sustained,  upoh  the  ground  that  the  claim  is  a  lien  upon  the 
house;  so  that  the  moment  the  claim  ceases  to  be  a  lien,  the  right  of 
the  party  to  proceed  by  or  maintain  a  writ  of  scire  facias  ceases 
also.  In  this  case  Abercrombie's  claim  was  as  much  a  lien  upon  the 
house  as  that  of  the  defendant  in  error,  and  embraced  precisely  the 
same  interest  and  estate,  although  in  filing  his  claim,  and  in  suing 
out  his  writ  of  scire  facias,  he  omitted  to  introduce  the  name  of 
Anshutz  in  conjunction  with  that  of  M'Culloch.  M'Culloch  alone 
was  the  person  with  whom  Abercrombie  made  the  contract,  out  of 
which  his  claim  arose;  and  therefore,  in  filing  his  claim  and  stating 
the  contract,  upon  which  it  was  founded,  he  could  not  with  truth 
or  propriety  introduce  the  name  of  Anshutz  as  his  debtor:  But  if 
M'Culloch  caused  the  house  to  be  built  with  the  approbation  and 
consent  of  Anshutz,  the  interest  or  estate  of  the  latter  in  the  house 
or  ground,  upon  which  it  was  erected,  was  just  as  liable  for  the  pay- 
ment of  Abercrombie's  claim,  as  if  Anshutz  himself  had  been  the 
contractor  with  Abercrombie  for  the  materials  furnished  by  him. 
The  proceeding  in  the  scire  facias  at  the  suit  of  Abercrombie  being, 
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as  has  been  shown,  not  a  proceeding  against  the  person  named  there- 
in as  the  defendant,  but  a  proceeding  against  the  estate  or  thing 
bound  for  the  payment  of  the  claim,  the  award  of  the  execution  by 
the  judgment  of  the  court  in  the  scire  facias  must,  therefore,  be  con- 
sidered as  being  co-extensive  with  the  plaintiff's  lien,  and  as  against 
the  whole  estate  in  the  house  bound  by  it,  whether  the  owner  thereof 
was  made  a  party  to  it  or  not.  It  may  be,  that  where  the  owner 
of  the  house  is  not  made  a  party  to  the  scire  facias,  he  may  not 
thereafter  be  precluded  from  setting  up  any  defence  in  an  action  of 
ejectment  brought  against  him  by  the  purchaser  at  sheriff's  sale, 
which  he  might  have  made  in  the  scire  facias,  had  he  been  warned 
by  it.  The  act  of  1808,  which  authorizes  the  suing  of  the  writ  of 
scire  facias  upon  a  mechanic's  lien  "  against  the  debtor  and  owner 
of  the  building,"  to  notify  them  to  show  cause,  iF  any  they  have, 
why  the  plaintiff  should  not  have  execution  for  the  amount  of  his 
debt  against  the  building,  can  only  be  considered  directory,  so  far 
as  it  provides  for  the  scire  facias  being  sued  out  against  the  owner'. 
It  would  be  attended  with  great  inconvenience,  as  well  as  tend  to 
defeat  the  purpose  of  the  act,  if  it  were  to  be  held  otherwise;  for  the 
owner  may,  or  may  not,  be  known  to  the  creditor,  and  it  was  cer- 
tainly not  the  intention  of  the  legislature,  that  his  security  for  the 
payment  of  his  debt,  or  that  his  remedy  for  recovering  it,  should  be 
lessened  or  diminished  in  the  least,  because  he  might  not  know  the 
owner;  and  if  the  owner,  when  not  made  a  party  to  the  writ,  be  per- 
mitted to  defend  in  the  ejectment,  as  he  might  have  done  in  the 
scire  facias,  had  he  been  warned  in  pursuance  of  it,  no  injustice  or 
injury  can  accrue  to  him  from  his  name  being  left  out  of  it.  That 
Anshutz  consented  to  the  putting  up  of  the  building  in  this  case, 
is  abundantly  clear  from  all  the  evidence,  without  the  slightest 
contradiction;  and  if  he  were  to  attempt  to  recover  the  possession  of 
the  building  from  the  purchaser  at  sheriff's  sale  after  his  lease  to 
M'Culloch  shall  have  expired,  it  would  be  sufficient  to  defeat  his 
recovery,  to  show  the  fact  that  the  building  had  been  put  up  with 
his  consent,  unless  he  could  prove  that  the  claim  was  unfounded  or 
had  been  actually  paid  anterior  to  the  award  of  execution  in  the  scire 
facias. 

It  has,  however,  been  insisted  on  by  the  counsel  for  the  defendant 
in  error,  that  he  had  a  right  to  proceed  in  his  scire  facias,  notwith- 
standing the  sale  of  the  house  at  the  suit  of  Abercrombie,  for  the 
purpose  of  ascertaining  the  amount  of  his  debt:  but  it  is  a  total 
misapprehension  of  the  real  object  of  suing  out  the  scire  facias,  to 
suppose  that  such  was  the  design  of  authorizing  either  the  impetra- 
tion  or  the  prosecution  ot  it:  because,  as  has  been  shown,  it  cannot 
be  sustained,  if  the  claim  or  debt  mentioned  in  it  never  was  a  lien, 
or  that  though  once  a  lien,  it  has  ceased  to  exist.  The  only  object  of 
the  scire  facias,  is  to  have  execution  against  the  building;  but  if  that 
cannot  be  had,  then  the  great  object  of  the  writ  is  gone  :  the  ascer- 
tainment of  the  amount  of  the  debt,  for  which  the  plaintiff  in  the 
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scire  facias  claims  to  have  execution  against  the  building,  is  only 
incidental  and  preliminary  to  the  award  of  execution,  in  order  that 
the  amount,  of  the  money  to  be  levied  may  be  rendered  certain  and 
known.  But  if  no  execution  can  be  awarded,  there  is  no  occasion 
for  ascertaining  the  amount.  If,  however,  there  should  be  any  con- 
troversy as  to  the  amount  of  the  debts,  which  were  liens,  coming  to 
any  of  the  mechanics  or  others  who  furnished  materials  for  the  com- 
pletion of  the  building,  after  it  shall  have  been  sold,  and  the  money 
arising  therefrom  brought  into  court  for  appropriation  or  distribu- 
tion, the  court  have  the  power,  if  it  should  be  necessary,  to  have  the 
amount  ascertained  by  a  jury,  to  order  a  feigned  issue  for  that  pur- 
pose, when  all  the  parties  concerned  in  the  fund,  will  have  notice 
and  an  opportunity  of  being  fully  heard,  which  cannot  well  be  in  a 
scire  facias  at  the  suit  of  any  one  of  them  without  notice  to  the 
others,  which  is  never  given. 

The  interest  or  estate  of  Doctor  Herron  as  trustee,  and  that  of 
Mrs  Anshutz,  the  cestui  que  trust,  and  wife  of  George  Anshutz, 
have  been  referred  to  in  the  argument;  and  an  attempt  was  made  to 
introduce  them  into  the  discussion,  with  a  view  to  obtain  from  this 
court  a  decision  of  the  questions,  whether  they  were  not  also  bound 
by  the  liens  of  the  debts  incurred  in  putting  up  the  building;  and  if 
so,  whether  they  were  not  transferred  by  the  sheriff's  sale :  but  these 
persons  last  mentioned,  are  not  before  us;  nor  does  this  case  re- 
quire us  to  give  any  opinion  upon  these  questions.  When  they 
come  to  be  fully  investigated  and  duly  considered,  they  may,  per- 
haps, be  thought  to  be  of  very  grave  and  serious  import;  and  as  the 
parties  whose  rights  are  involved  in  them  are  not  in  court,  we  think 
it  would  be  improper  even  to  intimate  an  opinion  on  the  subject, 
either  upon  the  one  side  or  the  other.  But,  we  think  the  court  erred 
in  their  charge  to  the  jury  on  the  second  point  submitted  by  the 
counsel  of  the  defendants  below,  in  advising  them  that  the  sale  of 
the  house,  made  by  the  sheriff  under  the  execution  awarded  in  fa- 
vour of  Abercrombie  for  his  debt,  did  not  discharge  the  lien  of  the 
plaintiff  below  in  this  case,  and  that  the  scire  facias  sued  out  by  him 
was  a  proceeding  instituted  under  the  act  of  1808  for  the  purpose  of 
ascertaining  the  amount  due  upon  his  claim  filed. 

Judgment  reversed. 
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Martin   against  M'Cord. 

A  parol  agreement  of  an  individual  with  a  number  of  his  neighbours,  that  he  would 
contribute  a  lot  of  ground  in  consideration  that  they  would  erect  a  schoolhouse  upon  it 
for  their  common  benefit,  when  accompanied  by  proof  of  the  execution  of  the  agree- 
ment, is  not  affected  by  the  statute  of  frauds;  but  passes  a  good  title  to  the  persons  sub- 
scribing and  building  the  house.  They  are  trustees  for  the  benefit  of  the  neighbour- 
hood, and,  like  all  other  trustees  for  charitable  uses,  would  be  subject  to  the  supervision 
and  control  of  the  courts. 

Upon  the  trial  of  an  issue  affecting  a  trust  estate,  a  cestui  que  trust,  by  a  release  of 
his  interest,  becomes  a  competent  witness:  so  also,  if,  for  any  other  reason,  ho  ceases 
to  be  a  cestui  que  trust. 

ERROR  to  the  common  pleas  of  Jllleghany  county. 

John  Martin,  the  plaintiff  below  and  plaintiff  in  error,  brought 
this  action  of  trespass  quare  clausum  fregit  against  Archibald 
M'Cord  and  John  Crawford,  for  breaking  and  entering  a  school 
house,  to  which  the  defendants  pleaded  not  guilty  and  liberum  tene- 
mentum,  and  the  question  is,  as  to  the  title.  The  locus  in  quo 
is  a  lot  of  about  half  an.  acre,  with  a  schoolhouse  thereon,  which 
was  formerly  part  of  a  larger  tract  belonging  to  Taverner  Ross.  In 
the  beginning  of  the  year  1830,  Ross  proposed  to  Crawford  and 
another  of  his  neighbours,  to  give  this  ground  for  a  schoolhouse,  if 
the  neighbours  would  go  on  and  build  a  decent  house  on  it  for  the 
benefit  of  the  neighbourhood  and  for  the  benefit  of  his  grandson 
John,  whom  he  wished  to  send  to  school.  The  neighbours  to  the 
number  of  eleven  or  more,  agreed,  and  a  subscription  paper  was 
drawn  up,  by  which  they  bound  themselves  to  build  the  house. 
Ross  declined  giving  any  money  for  the  purpose,  but  said  he  would 
give  the  ground  for  his  share.  A  surveyor  was  procured,  who  ran 
off  the  half  acre  on  the  centre  of  the  tract  by  the  direction  of  Ross, 
who  pointed  out  the  ground,  and  ordered  the  survey,  and  said,  there 
is  the  ground,  go  on  and  build  your  schoolhouse.  He  afterwards 
said  he  would  make  a  deed.  The  schoolhouse  was  built  and  fitted 
up,  and  occupied  as  such;  but  Ross  subsequently  refused  to  make  a 
deed,  giving  as  a  reason,  that  his  eyes  were  opened,  &c.,  as  stated 
in  the  evidence  of  Jacob  Ross.  The  subscribers  elected  some  of 
their  number  trustees,  and  shortly  prior  to  the  alleged  trespass,  the 
defendants  were  chosen  trustees.  John  Ross,  Jun.,  was  residuary 
devisee  of  the  tract,  under  the  will  of  T.  Ross,  subject  to  the  widow's 
life  estate,  and  on  the  10th  November,  1835,  the  widow  being  dead, 
conveyed  to  the  plaintiff  the  lot  in  controversy. 

Upon  the  trial  of  the  cause,  James  Jack  was  offered  as  a  witness,  by 
the  defendant.  He  had  lived  in  the  neighbourhood,  but  had  remov- 
ed from  it.  The  plaintiff  objected  to  the  witness,  on  the  ground  of 
interest;  but  the  court  overruled  the  objection,  and  sealed  a  bill  of 
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exceptions.  Several  other  neighbours,  who  had  previously  released 
their  interests,  were  offered  as  witnesses;  and  objected  to  by  the 
plaintiff,  and  the  court  overruled  the  objection. 

The  plaintiff  requested  the  court  to  charge  the  jury  that  the  alleg- 
ed trust  was  vague,  uncertain,  and  therefore  void,  but  the  court, 
(Dallas,  President,)  was  of  a  different  opinion;  and  instructed  the 
jury,  that  the  plaintiff  was  not  entitled  to  recover.  The  court  was 
also  of  opinion  that  the  case  was  not  within  the  statute  of  frauds  and 
perjuries. 

Metcalf  and  Lowrie,  for  plaintiff  in  error,  contended  that  the 
gift  was  void  for  want  of  certainty  as  to  the  cestui  que  trust,  and 
cited  8  Johns.  385;  9  Johns.  73;  4  Con.  Reps.  372;  1  Watts  218. 

Forward,  contra,  cited  the  act  about  Religious  Societies,  and 
Witman  v.  Lex,  17  Serg.  fy  Rawle  93. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — This  case  has  been  argued  in  the  court  below  and 
here,  by  the  plaintiff  as  if  it  involved  the  question  how  far  a  parol 
gift  of  land  was  valid  under  our  act  of  assembly  against  frauds  and 
perjuries.  And  were  that  the  question,  it  was  settled  in  Syler  v. 
Eckart,  1  Binn.  378;  that  a  parol  gift  of  land,  accompanied  with 
delivery  of  possession,  and  followed  by  the  making  of  valuable  im- 
provements by  the  donee,  passes  a  valid  title.  But  the  truth  is,  this 
is  not  the  case  of  a  gift.  Taverner  Ross,  the  owner  of  this  small 
piece  of  ground,  agreed  with  certain  of  his  neighbours,  that  if  they 
would  raise  funds  to  build  a  schoolhouse  on  the  premises,  for  the  use 
of  the  neighbourhood  and  one  of  his  grandchildren,  he  would  con- 
tribute the  ground:  and  they  did  raise  the  funds  and  build  the  house: 
bestowing,  by  their  money  and  labour,  considerably  more  than  the 
value  of  the  lot.  They  became  thereby  purchasers  of  the  ground; 
and  it  is  the  case,  not  of  a  gift,  but  of  a  purchase  for  valuable  con- 
sideration, accompanied  with  possession  and  the  making  of  valuable 
improvements  under  the  eye  of  the  former  owner,  and  by  his  assent 
and  direction.  Such  a  case  is  clearly  unaffected  by  the  statute,  and 
passes  a  good  title  to  the  persons  subscribing  and  building  the  house. 
If  it  were  otherwise,  it  would  enable  those  claiming  under  the  donor 
to  commit  a  fraud,  and  regain  the  property  with  the  improvements 
made  by  others  under  his  agreement.  The  title  became  vested  in 
the  subscribers  and  contributors  by  the  agreement  and  payment  of 
their  money:  they  hold  it,  not  for  themselves,  but  as  trustees,  for  the 
purposes  originally  designated.  The  donor  had  no  interest  in  it 
but  the  share  which  became  his  by  the  gift  of  the  land,  and  that 
passed  only  a  right  coequal  with  the  others  in  the  management  of 
the  property.  This  was  all  that  could  pass  by  his  residuary  devise, 
and  gives  the  plaintiff  no  right  to  take  possession  and  oust  the  trus- 
tees. He  has  no  more  right  to  do  so  than  any  third  person. 
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The  schoolhouse  and  lot  of  ground  belong  to  those  who  contri- 
buted their  money,  property,  or  labour  to  build  it.  They,  with  T. 
Ross,  embarked  jointly  in  this  benevolent  project,  and  they  have  a 
right  to  hold  and  possess,  and  employ  the  schoolhouse.  They  are 
bound,  however,  to  employ  it  for  the  purposes  originally  contem- 
plated in  its  erection:  and  for  any  perversion  of  the  trust  would  be 
liable,  as  other  trustees  for  charitable  uses,  to  the  supervision  and 
control  of  the  courts.  It  does  not  appear,  that  any  complaint  of 
this  kind  was  ever  made;  on  the  contrary,  certain  persons  were  an- 
nually elected,  called  trustees,  who  devoted  their  time  and  attention 
to  it,  employed  a  female  teacher,  and  conducted  the  school  until  the 
plaintiff  thought  fit  to  disturb  it  by  taking  possession. 

It  is  said  that  this  trust  is  vague  and  uncertain:  that  it  cannot  be 
ascertained  who  are  the  neighbourhood.  If  the  trust  were  so  vague 
and  uncertain  as  to  be  incapable  of  being  enforced,  it  would  not  follow 
that  the  plaintiff  would  be  entitled  to  the  property:  it  would  remain 
still  with  those  who  had  paid  their  money  for  it;  the  plaintiff's 
right  being  no  more  than  the  share  which  was  equivalent  to  the  value 
of  the  ground  when  given.  But  it  is  not  true  that  the  trust  is  so 
vague  as  to  be  incapable  of  execution.  It  is  the  neighbourhood  that 
are  to  enjoy  the  benefits  of  the  school;  and  the  extent  of  the  charity 
must  be  governed  by  circumstances.  The  subscribers  were  neigh- 
bours, and  they,  at  least,  would  be  entitled  to  the  benefit  of  it;  and 
afterwards  such  others  as,  in  the  exercise  of  a  just  discretion  by 
those  who  had  its  management,  could  be  conveniently  received  and 
educated  there.  The  rule  on  this  subject  is  stated  by  Chief  Justice 
Gibson  in  delivering  the  opinion  of  the  court  in  Witman  v.  Lex,  17 
Serg.  Sf  Rawle  93;  -'  That  it  is  immaterial  how  uncertain  the  objects 
may  be,  provided  there  is  a  discretionary  power  vested  any  where 
over  the  application  of  the  testator's  bounty  to  those  objects."  This 
discretion  is  in  the  present  case  vested  in  the  subscribers  or  their 
representatives,  or  those  to  whom  they  delegate  the  management  of 
the  trust. 

Charity  schools  have  been  favourites  in  Pennsylvania.  They 
were  introduced  shortly  after  the  arrival  of  WMliam  Penn  in  the 
parts  of  the  state  first  settled,  and  have  since  been  common.  No 
question,  till  of  late  years,  was  ever  made  of  the  legal  validity  of 
such  trusts;  and  the  integrity  and  benevolence  of  their  founders  and 
managers  have,  with  but  few  exceptions,  rendered  any  aid  from  the 
laws  unnecessary.  When,  however,  such  establishments  were  ques- 
tioned, as  in  Witman  v.  Lex,  they  were  supported  under  a  common 
law  of  our  own,  which  had  grown  up  by  general  consent  and  usage, 
by  which,  without  the  direct  force  of  the  statute  of  43  Eliz.,  all  its 
beneficent  provisions  were  recognised,  so  far  as  they  applied  to  the 
charitable  institutions  subsisting  among  us. 

We  are,  therefore,  of  opinion  that  the  plea  of  liberum  tenemen- 
tum  was  not  supported,  and  that  the  errors  assigned  in  the  charge 
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of  the  court,  and  in  the  admission  of  the  plaintiff's  evidence  are  not 
sustained. 

Some  exceptions  to  the  admission  of  witnesses  were  taken,  which 
remain  to  be  noticed.  The  first  bill  of  exceptions  was  abandoned  on 
the  argument  here.  The  second,  fourth  and  sixth  bills  relate  to  ad- 
mission of  certain  witnesses  on  the  part  of  the  plaintiff  who  were  or 
had  been  neighbours,  but  had  released  all  their  interest  or  removed 
from  the  neighbourhood.  Whatever  interest  these  witnesses  had, 
whether  so  defined  and  certain  as  to  prevent  their  admission,  or  so 
remote  and  contingent  as  not  to  be  a  valid  ground  of  objection,  was 
removed  before  they  were  sworn.  Jack  had  left  the  neighbourhood 
and  ceased  to  have  any  right  to  participate  in  the  benefits  of  the 
school.  Dodd,  Denny,  and  Barr  divested  themselves  of  all  such  in- 
terest by  their  releases.  Lewis  Ross  did  the  same.  He  was  one 
who  helped  to  erect  the  building:  he  had  an  interest  in  it  beyond 
the  mere  right  of  a  neighbour;  but  he  might  transfer  that  interest 
and  release  the  right.  We  think  these  witnesses  were  properly  ad- 
mitted. 

The  matter  offered  as  contained  in  the  sixth  bill  of  exceptions  was 
properly  rejected  as  irrelevant.  It  could  be  of  no  importance  to  the 
validity  of  this  institution,  or  to  the  rights  of  the  parties,  whether 
the  township  had  been  districted  under  the  school  law  of  Pennsyl- 
vania, or  whether  the  schoolhouse  in  question  was  near  the  centre 
of  the  district.  The  act  of  assembly,  in  providing  for  public  schools 
in  various  districts  of  the  state,  does  notsupercede  or  abolish  charity 
schools.  There  is  room  enough  for  all.  We  are  yet  far  from  hav- 
ing reached  such  a  point  in  education,  as  to  be  inclined  to  complain 
that  there  are  too  many  schools  in  the  state. 

Judgment  affirmed. 


Culbertson  against  Alexander. 

One  who  is  interested  as  a  partner,  though  not  named  on  the  record,  cannot  be  made 
a  witness  merely  by  a  release  of  his  interest  in  the  subject  matter  of  the  action;  being 
still  liable  for  the  costs. 

ERROR  to  Venango  county. 

In  this  action  of  assumpsit  by  Joseph  Alexander  against  David 
Culbertson,  the  plaintiff  offered  Thomas  Alexander  as  a  witness; 
the  defendant  objected  on  the  ground,  that  he  was  a  partner  of  the 
plaintiff  and  equally  interested  with  him  in  the  recovery  in  this  ac- 
tion. The  witness  then  executed  a  release  to  the  plaintiff  of  all  his 
interest;  objection  being  still  made,  the  same  was  overruled  and  the 
defendant  excepted. 
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Galbreath,  for  plaintiff  in  error,  cited  2  Penns.  Rep.  138;  3 
Perms.  Rep.  111. 

Pearson,  contra,  cited  3  Rawle  407;  1  Penns.  Rep.  414;  1  Rawle 
443. 

PER  CURIAM. — The  court  had  assumed,  whether  accurately  or 
not,  that  the  witness  is  interested  as  a  partner;  and  we  are  bound  to 
take  him  to  he  so.  That  assumption  is  the  basis  of  the  release. 
The  mere  transfer  of  his  interest,  then,  could  not  purge  him  because 
he  would  still  remain  exposed  to  the  costs.  The  very  point  was 
ruled  in  Gallagher  v.  Milligan,  3  Penns.  Rep.  177;  a  case  exactly 
like  the  present,  which  could  not  have  been  before  the  court  when 
the  cause  was  ruled  below. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Barnes  against  Irvine. 

He  who  enters  upon  land  north  and  west  of  the  Ohio  and  Alleghany  rivers  and 
Canawango  creek,  for  which  a  warrant  had  previously  issued  and  a  survey  been  made, 
without  first  procuring  a  vacating  warrant,  is  an  intruder;  and  in  an  action  of  eject- 
ment by  the  warrantee,  the  latter  is  entitled  to  recover,  although  lie  had  not  made  an 
actual  settlement  upon  the  land  within  two  years  from  the  date  of  his  warrant 

ERROR  to  the  common  pleas  of  Warren  county. 

This  was  an  action  of  ejectment  by  Callender  Irvine  against  Sala 
S.  Barnes,  for  a  tract  of  land  in  Warren  county. 

The  plaintiff  claimed  under  a  warrant  to  William  Irvine,  dated 
the  25th  of  April  1792,  for  which  the  purchase  money  was  then 
paid  in  part.  Upon  the  death  of  the  warrantee  the  land  descended 
to  his  heirs,  who,  in  1824,  conveyed  to  the  plaintiff.  A  survey  was 
made  on  the  14th  of  April  1830,  which  was  returned  and  accepted 
on  the  llth  of  October  1830.  On  the  6th  of  October  1831,  the 
balance  of  the  purchase  money  was  paid.  No  settlement  had  ever 
been  made  upon  the  land  by  the  plaintiff  or  those  under  whom  he 
claimed  in  pursuance  of  the  requisitions  of  the  act  of  the  3d  of 
April  1792. 

On  the  12th  of  May  1831,  the  defendant  entered  upon  the  land, 
and  on  the  same  day  built  a  house  sixteen  feet  square  and  without  a 
chimney;  the  plaintiff's  agent  called  upon  him,  and  he  declared  that 
he  had  but  stopped  there  for  a  temporary  purpose,  on  his  way  down 
the  river;  on  the  same  day  he  told  others  that  he  intended  to  make 
an  actual  settlement,  and  on  the  16th  of  May  1831,  he  declared  to 
v. — 3  N 
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plaintiff's  agent,  that  he  claimed  the  land.     This  suit  was  brought 
on  that  day. 

The  court  below,  (Shippen,  President,)  directed  a  judgment  for 
the  plaintiff. 

The  cause  was  argued  at  October  term,  1835. 

M'Calmont  and  Thompson,  for  plaintiff  in  error. 
Pearson  and  Banks,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — My  brother  Rogers  and  myself  came  with  ex- 
treme reluctance,  to  the  conclusion  pronounced  in  Campbell  v.  Gal- 
breath.  We  anticipated,  what  has  since  been  too  faithfully  realised, 
that  it  would  open,  to  a  ruinous  extent,  the  sources  of  litigation 
that  had  been  closed  by  the  decision  in  Skeen  v.  Pearce.  But, 
though  we  concurred  in  the  judgment,  we  concurred  in  only  one  of 
the  reasons  for  it.  To  trace  the  point  of  our  partial  divergence 
then,  and  to  develope  the  reasons  of  our  entire  departure  now,  re- 
quires a  statement  of  the  positions  that  were  conceded  or  assumed. 
It  was  explicitly  conceded  by  at  least  a  majority,  (Mr  Justice  Ross 
taking  no  part,)  that  by  the  true  construction  of  the  act  of  1792, 
the  purchase  money  was  the  principal  consideration  of  the  grant, 
while  the  consideration  of  settlement  was  a  subordinate  one  and  a 
condition  subsequent;  that  to  divest  the  title  conferred  by  the  war- 
rant, required  an  entry  on  behalf  of  the  state;  and  that  the  appointed 
form  of  authority  for  it,  was  a  vacating  warrant.  Whatever  points 
of  difference  there  may  have  been  in  other  respects,  this  construc- 
tion had  been  given  in  every  instance,  and  we  concurred  in  its  pro- 
priety. It  had  also  been  held,  that  vacating  warrants  might  issue 
to  those  who  were  not  actually  settled,  and  consequently  that  an 
entry  by  a  third  person,  being  unnecessary  to  qualify  him  for  a  new 
grant,  was  not  sanctioned  by  implication;  but  the  propriety  of  this 
construction,  on  primitive  grounds,  was  more  than  doubted;  not, 
however,  by  all.  More  than  one  of  us  thought  with  our  predeces- 
sors, that  the  words  "other  actual  settlers,"  implied  too  strongly  to 
be  mistaken,  that  the  new  grantees  were  to  be  in  all  respects  such 
actual  settlers  as  were  their  precursors  in  the  original  warrants,  who 
are  described  in  the  second  section,  as  "persons  who  will  cultivate 
and  settle;"  and  in  the  third,  as  persons  "  who  may  have  settled  and 
improved,  or  are  desirous  to  settle  and  improve."  Had  the  con- 
struction been  conceived  to  stand  on  judicial  decisions  alone,  the 
same  majority  would  have  adhered  to  it  on  the  foundation  of  au- 
thority; but  certain  statutes  were  produced  as  instances  of  legisla- 
tive departure  from  it,  by  which  it  was  supposed  that  settlers  were 
authorized  to  enter  without  vacating  warrants;  to  wit,  the  acts  of 
the  22d  of  April  1794,  of  the  22d  of  September  in  the  same  year; 
of  the  2d  of  April  1802;  and  of  the  3d  of  April  1804.  By  all  of 
us,  unfortunately,  the  act  of  1802  was  thought  to  have  the  effect 
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attributed  to  it,  while  we  stood  equally  divided  as  to  the  others. 
Granting,  then,  that  the  mode  of  authorizing  entries  was  not  pro- 
vided for  as  a  cardinal  point  of  the  contract  and  guarded  by  the  con- 
stitution, our  principal  business  in  reviewing  our  former  opinion  will 
be  with  the  legitimacy  of  arguments  drawn  from  these  statutes. 

The  second  of  these  is  but  an  extension  of  the  principle  of  the 
first  to  the  whole  state;  and  the  two  may  be  treated  as  consubstan- 
tial.  By  the  act  of  1794,  then,  it  was  enacted  that  applications  for 
unimproved  land  in  the  new  purchase,  should  no  longer  be  received; 
and  that  no  warrant  should  issue  after  the  15th  of  June  ensuing, 
except  to  a  settler  or  improver.  This  statute,  so  far  as  it  goes, 
seems  to  be  a  disabling,  and  not  an  enabling,  one.  It  made  settle- 
ment a  condition  precedent  to  the  vesting  of  title  by  warrant;  but 
it  certainly  gave  a  settler  no  express  authority,  as  the  representative 
of  the  state,  to  enter  on  land  already  granted,  in  order  to  qualify 
himself  for  a  vacating  warrant;  nor  can  it  be  supposed  that  such 
authority  was  intended  to  be  created  by  implication.  Had  the 
legislature  meant  to  confer  it,  they  would  have  said  so  in  terms,  in- 
stead of  intimating  it  by  what  is  at  best  but  remote  and  obscure 
deduction.  To  prescribe  a  rule  by  terms  so  vague,  would  be  a 
vicious  form  of  legislation.  The  argument  attempted  is,  that  vacat- 
ing warrants  without  settlement,  were  necessarily  included  in  the 
prohibition;  and  that  as  the  state  could  not,  herself,  become  a  settler, 
or  be  supposed  to  have  relinquished  her  right  to  the  forfeiture,  she 
must,  to  prevent  it  from  being  a  caput  mortuum  in  her  hands,  be 
taken  to  have  transferred  it  to  whoever  should  choose  to  enter  under 
her  title.  The  first  remark  suggested  by  this  hypothesis  is,  that  it 
rests  on  a  supposed  intent  to  legislate  for  her  right  of  entry,  when, 
by  the  construction  of  our  own  court  it  was  unborn;  when  by  that 
of  the  supreme  court  of  the  United  States  it  was  stillborn;  and 
when  by  any  possible  construction  whatever,  it  could  in  any  case 
have  been  but  nineteen  days  old.  In  very  many  instances,  even  the 
two  years  from  the  date  of  the  warrant  had  not  elapsed.  That  the 
actual  purpose  was  not  to  dispense  with  vacating  warrants,  is  evinced 
by  the  subsequent  extension  of  the  principle  to  parts  of  the  state 
where  they  had  not  been  prescribed;  and  that  it  was  not  thought  to 
favour  the  settlers,  is  apparent  from  the  insertion  of  the  clause  to 
save  them  from  harm  by  it.  It  is  entirely  compatible  writh  truth  to 
say  it  was  intended  for  land  directly  in  the  market,  and  not  for  con- 
tingencies, such  as  public  rights  of  entry,  which  are  not  subjects  of 
grant  at  the  common  law.  The  real,  as  well  as  the  ostensible,  purpose 
was  not  to  alter  the  incidents  of  contracts  already  concluded,  but  to 
change  the  conditions  of  purchase  in  respect  to  land  still  unappro- 
priated. Why,  therefore,  recur  to  the  inchoate  rights  of  the  state 
in  order  to  satisfy  enacting  clauses  that  may  be  fully  satisfied  with 
what  she  possessed  in  full  property?  or  say  that  rights  resulting 
from  forfeitures  were  not  left  subject  to  the  provisions  of  the  original 
act?  Were  we  even  compelled  to  say  that  vacating  warrants  were 
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intended  to  be  abolished,  it  would  be  more  reasonable  to  presume 
the  state  had  waived  the  condition  in  favour  of  one  who  had  paid, 
than  enforce  it  in  favour  of  one  who  was  to  pay  nothing,  or  even  in 
her  own  favour  if  it  were  considered  that  the  new  grantees  were  to 
pay  her  over  again.  Such  a  waiver  would  be  neither  unreasonable 
nor  unprecedented.  By  the  terms  of  the  land  office,  in  1769,  the 
locations  were  to  be  void  if  not  followed  up  by  survey  in  six  months, 
and  payment  of  purchase  money  in  twelve;  yet  these  conditions 
had  been  so  uniformly  relaxed  as  to  induce  a  declaration,  in  Biddle 
v.  Dougal,  5  Binney  142,  that  the  courts  would  have  restrained  the 
proprietary  from  insisting  on  the  forfeitures.  But  though  it  would 
have  been  more  reasonable,  had  either  been  necessary,  to  presume 
that  the  state  had  relinquished  her  hold  on  the  land  altogether,  yet 
I  mean  not  to  intimate  an  opinion  that  she  did  so  in  fact.  Her 
subsequent  legislation  to  be  presently  noticed,  shows  that  she  did 
not.  But  thus  retaining  it,  we  are  compelled  to  think  she  meant  to 
enforce  it  by  the  means  appointed  in  the  original  act,  rather  than  by 
a  substitute  barely  within  the  license  of  the  constitution.  Even  had 
legislation  been  necessary  to  make  it  effective,  it  is  improbable  that 
it  wou'd  have  been  provided  in  advance  of  the  exigence. 

This  construction  is  fortified,  rather  than  weakened  by  the  act  of 
1802,  considered  in  relation  to  its  object.  Detached  parts  of  it  un- 
doubtedly give  a  specious  appearance  to  the  argument  on  the  other 
side;  in  fact  it  was  a  mutilated  reprint  of  the  fourth  section,  which 
led  to  the  judgment  in  Campbell  v.  Galbreath.  But  so  far  was  the 
legislature  from  eschewing  the  construction  of  the  courts,  that  the 
exclusive  aim  of  this  legislature  was  to  obtain  it.  It  was  said  in  the 
preamble,  that  applications  for  new  warrants  were  made  on  a  sup- 
position that  the  originals  were  barred;  that  legislative  protection 
was  sought  by  the  settlers,  and  opposed  by  the  warrant  holders; 
and  that  the  questions  of  law  and  fact  which  had  arisen  under  the 
original  act,  ought  to  be  speedily  determined,  "for  direction  of  the 
officers  of  the  land  office,"  as  well  as  to  settle  the  dispute  between 
the  persons  in  possession  and  the  grantees.  To  effect  this,  the 
judges  of  the  supreme  court  were  directed  to  determine  whether 
warrants  whose  condition  of  settlement  had  not  been  performed, 
were  effectual  to  bar  the  state  from  granting  the  land  to  other  appli- 
cants; and  to  try  the  validity  of  titles  founded  on  prevention  certi- 
ficates without  further  evidence  of  settlement.  By  the  fourth  sec- 
tion, which  was  thought  by  us  to  be  conclusive,  the  secretary  of  the 
land  office  was  directed  to  grant  no  new  warrants  for  land  already 
taken  up,  in  order  as  it  was  said,  to  prevent  confusion  and  law  suits 
from  conflicting  titles ;  but  to  file  the  applications  and  cause  a  du- 
plicate copy  indorsed  with  the  name  and  time  of  presentation,  to  be 
delivered  to  the  applicant.  The  application  was  to  be  founded  on 
actual  possession  proved  by  the  oath  of  a  witness  who  was  required 
to  specify  the  time  of  its  commencement ;  in  which  circumstances 
they  were  to  have  the  same  effect  as  to  priority,  as  if  the  warrants 


Oct.  1836.]  OF  PENNSYLVANIA.  501 

[Barnes  v.  Irvine.] 

were  then  issued.  To  a  person  unacquainted  with  the  business  of 
the  land  office,  and  especially  to  one  who  had  not  the  rest  of  the 
section  before  him,  it  would  naturally  seem  from  this  that  the 
legality  of  an  intrusive  settlement  was  permanently  recognized  as  a 
foundation  for  an  application  to  have  the  effect  of  a  vacating  war- 
rant. Far  otherwise.  "  And  should  the  decision  of  the  court  and 
jury,"  it  was  further  provided,  "  be  in  favour  of  the  claims  of  the 
actual  settlers,  the  secretary  of  the  land  office  shall  proceed  to  grant 
the  warrants,  upon  the  purchase  money  being  paid,  according  to 
the  priority  of  the  applications  filed  in  his  office."  This  key  to  the 
whole  matter,  is  unaccountably  omitted  in  Mr  Purdon's  Digest ;  and 
what  was  in  fact  a  contingent  provision,  appears  there  as  a  positive 
one.  The  professional  mind  had  long  ceased  to  be  familiar  with 
the  subject ;  and  that,  together  with  the  fact  that  the  omission  in  the 
professional  manual  had  not  been  noticed  at  the  argument,  must 
stand  for  the  only  excuse  we  can  make  for  our  misconception  of  the 
drift  of  the  act.  By  putting  the  omitted  clause  to  the  rest  of  the 
section,  it  is  seen  at  a  glance  that  so  far  was  the  legislature  from 
sanctioning  settlements  on  warranted  land,  their  legality  was  ex- 
plicitly questioned  and  the  practice  of  issuing  warrants  on  them 
suspended  till  it  should  be  sanctioned  by  the  supreme  court.  It 
is  known  that  the  expected  sanction  was  not  obtained.  The  con- 
tingency on  which  the  provision  was  to  take  effect,  did  not  happen, 
and  the  whole  statute  having  performed  its  office  by  the  trial  of  the 
feigned  issues,  became  obsolete. 

The  act  of  1804,  said  in  Jones  v.  Anderson,  4  Yeates  376,  to 
afford  a  strong  legislative  construction  in  favour  of  the  necessity  of 
vacating  warrants,  was  then  passed;  and  with  an  evident  view  to 
facilitate  the  procurement  of  that  definite  judicial  construction 
which  had  been  found,  at  the  trial  of  the  feigned  issues,  to  be  unat- 
tainable by  the  decision  of  abstract  propositions.  The  secretary  of 
the  land  office  was  not  directed  to  resume  the  practice  of  issuing 
warrants  on  the  applications;  but,  for  purposes  of  trial  in  the  ordi- 
nary way,  the  applications  were  put  on  the  footing  of  vacating  war- 
rants for  the  space  of  two  years;  and  it  was  provided  that  the 
settler  should  have  the  same  right  to  plead  and  make  proof  of  his 
settlement  as  if  a  vacating  warrant  had  actually  issued;  but  this 
without  determining  that  he  had  any  right  at  all.  This  last  was 
doubtless  inserted  to  provide  for  the  contingency  o(^  a  construc- 
tion requiring  vacating  warrants,  like  originals,  to  be  founded  on 
settlements  under  the  acts  of  1794.  But  to  preclude  every  suppo- 
sition of  an  intent  to  disturb  existing  titles,  it  was  expressly  pro- 
vided that  nothing  should  be  "  construed  to  impair  any  contract  or 
agreement,  nor  to  bar  the  legal  or  equitable  claims  of  any  person  to 
said  lands,  nor  to  release  said  lands  from  the  conditions  of  settle- 
ment, residence,  improvement,  purchase  money,  and  interest  re- 
quired by  the  aforesaid  act  of  the  3d  of  April  1792,  nor  to  the 
granting  of  any  lands  heretofore  reserved  or  appropriated  by  law." 
This  statute  was  continued  in  force  by  a  supplemental  act  till  the 
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1st  of  April  1807,  when  it  was  suffered  to  expire  and,  like  its  pre- 
decessor, to  become  obsolete.  The  contest  was  over,  and  shortly 
afterwards  publicly  given  up  by  the  counsel  who  had  managed  it  for 
the  settlers.  How  this  temporary  expedient  could  be  viewed  as  a 
permanent  measure  to  impart  to  settlements  the  qualities  of  vacating 
warrants  without  restriction,  when  the  like  effect  was  given  to  ap- 
plications founded  on  such  settlements  but  for  a  period  of  two  years, 
I  am  at  a  loss  to  conjecture.  As  vacating  warrants  might  have  been 
decided  to  require  the  basis  of  a  settlement,  no  other  cases  could 
have  been  safely  provided  for;  but  that  question  like  every  other 
one  under  the  original  act,  was  to  be  left  to  the  judiciary. 

These  are  the  acts  which  have  been  supposed  to  evince  a  depar- 
ture from  the  established  judicial  construction;  and  if  the  inquiry 
rested  even  here,  it  would  be  seen  that  the  foundation  of  Campbell 
v,  Galbreath  entirely  fails.  But  it  conclusively  appears  by  acts  of 
legislation  more  recent,  that  the  state  has  always  considered  herself 
as  holding  the  power  to  control  the  question  of  entry  and  forfei- 
ture. The  assertion  of  this  power  was  signally  evinced  in  the  act  of 
the  20th  of  March,  1811,  for  purposes  of  composition  between  the 
two  classes  of  litigants.  As  inducement  to  that  end,  she  agreed  to 
relinquish  her  right  to  enter  whenever  a  warrantee  should  have  com- 
pounded with  a  settler  who  had  entered  adversely  and  made  the 
settlement  required  by  law;  and  the  other  provisions  are  framed  on 
the  same  principle.  For  what  purpose  this  concession,  if  there  was 
nothing  to  concede?  She  certainly  thought  she  had  not  already 
given  every  thing  to  the  settlers.  Of  this,  every  lingering  doubt  is 
dispelled  by  the  concluding  clause  of  the  twelfth  section  alone,  by 
which  it  was  enacted  "  that  nothing  contained  in  the  foregoing  shall 
be  construed  to  prevent  the  commonwealth,  at  any  time  hereafter, 
from  asserting  her  right  in  cases  of  forfeiture  under  the  act  of  the 
3d  of  April,  1792,  where  the  warrantee  and  actual  settler  shall  fail 
to  embrace  the  provisions  of  this  act."  After  this,  it  will  not  be 
pretended  that  the  legislature  had  considered  a  naked  settler  as  in- 
vested with  the  rights  of  the  state. 

The  act  of  the  14th  of  March  1814,  which  took  away  apart  of  each 
tract  from  the  warrantee,  and  gave  it  to  the  settler,  was  an  act  of 
power  not  professedly  founded  on  any  principle  in  contest  here;  and 
the  act  of  the  3d  of  April  1833,  which  closed  the  legislation  on  the 
subject,  released  the  condition  of  settlement,  not  to  the  settler,  but 
to  the  warrantee.  It  would,  therefore,  be  impossible  to  maintain, 
that  the  stream  of  legislation  has  not  uniformly  flowed  in  the  chan- 
nel marked  out  by  judicial  construction;  and  the  question  is,  whe- 
ther we  shall  go  with  it,  or  against  it,  by  following  out  the  principle 
of  Campbell  v.  Galbreath.  That  case  stands  opposed  in  bold  relief 
to  Skeen  v.  Pearce,  which  had  not,  as  inaccurately  supposed,  been 
overruled  in  Albert  v.  Riddle,  14  Serg.  $<  Rawle  841.  It  was  in- 
deed ruled  in  the  latter,  that  a  patent  founded  on  an  application  with- 
out a  vacating  warrant,  may  go  to  the  jury;  but  the  decision  was 
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put  expressly  on  the  principle  which  makes  way  for  the  deed  of 
every  grantor  who  had  a  spark  of  title,  and  leaves  its  effect  to  the 
direction  of  the  court,  just  as  the  same  principle  had  been  decided 
in  Young  v.  Beatty,  1  Serg.  Sf  Rawle  75.  Nor  will  it  appear,  ex- 
cept by  wresting  particular  expressions  from  the  sense  in  which  they 
were  used,  that  there  had  been  a  discrepance  of  opinion  in  respect  to 
the  necessity  of  an  entry  on  the  part  of  the  state  to  re-acquire  the 
title  she  had  granted,  before  it  could  again  move  from  her;  or  in 
respect  to  the  authority  of  a  naked  settler  to  make  such  an  entry. 
It  is  impossible  to  see  how  there  could  be  a  descrepance.  If,  as  was 
said  in  Huidekoper  v.  Douglass,  3  Cra.  70,  the  grants  of  the  state 
are  to  be  governed  by  those  well  established  principles  which  regu- 
late contracts  generally,  it  will  inevitably  result  that  settlement  and 
residence  constituted  a  condition  subsequent.  By  any  other  con- 
struction, a  warrantee  prevented  from  performing  it  by  intrusion, 
would  have  lost  the  land  for  want  of  a  title  to  protect  his  entry;  for 
prevention  even  by  an  act  of  providence,  not  particularly  excepted, 
defeats  a  grant  on  a  condition  precedent;  and  here,  the  exception 
extended  but  to  prevention  by  death  or  the  public  enemy.  How 
there  can  be  even  a  statutory  grant  on  an  intermediate  condition 
which  belongs  decidedly  to  neither  class,  it  is  the  business  of  those 
who  assert  it,  to  explain.  A  title  which  vests  and  does  not  vest, 
presents  a  juridical  problem  which  I  pretend  not  to  solve.  By  the 
common  law,  a  title  which  vests  at  all,  remains  in  the  grantee 
though  it  be  defeasible,  till  it  is  divested  by  matter  subsequent.  An 
improver  has  a  vested  title,  perfectly  available  though  inchoate,  from 
the  first  stroke  of  the  axe.  Bat  he  may  abandon  it;  and  why  may 
not  a  warrantee?  Simply  because  he  has  paid  his  money.  An  im- 
prover or  a  locater  paid  nothing,  and  therefore  might  abandon;  but 
all  the  authorities  agree,  that  though  a  warrantee  may  forfeit  priority 
of  survey  by  negligence,  an  abandonment  of  the  contract  is  not  to 
be  imputed  to  him.  It  was  probably  a  misapplication  of  the  doc- 
trine of  improvement,  with  which  the  people  had  been  familiar, 
without  regard  to  the  fact,  that  the  state  having  received  the  princi- 
pal consideration,  might  dispense  with  the  subordinate  one,  wrhich 
engendered  the  notion  as  expressed  in  the  language  of  the  day,  that 
the  warrants  were  dead.  The  analogy  might  have  been  preserved, 
had  it  been  possible  to  interpret  the  terms  of  settlement  and  resi- 
dence as  a  conditional  limitation,  determining,  as  such  a  limitation 
does,  the  estate  granted  without  entry  or  other  act  done;  but  that 
interpretation  was  precluded  by  the  direction  to  proceed  by  a  vacat- 
ing warrant.  It  is  of  little  importance  that  the  instrument  of  avoid- 
ance, was  not  called  by  that  name  in  the  original  act.  A  writ  of 
fieri  facias  would  be  quite  as  effective  in  its  consequences,  though 
it  were  called  by  any  other  name.  It  is  sufficient,  that  instead  of 
an  ordinary  warrant  for  unappropriated  land,  the  act  of  divesture 
was  specifically  described,  and  made  equivalent  in  its  consequences 
to  an  entry.  It  was,  in  fact,  to  be  an  authority  for  the  new  grantee 
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to  enter  as  the  statutory  assignee  of  the  state;  and  its  effect  in  declar- 
ing the  forfeiture  was  to  be  analogous  to  an  inquest  of  office.     Its 
nature  might,  perhaps,  have  been  better  indicated,  by  calling  it  a 
warrant  of  avoidance,  or  of  disaffirmance;  but  it  is  enough,  that  the 
subject  of  the  original  grant  was  not  to  fall  back,  without  it,  into 
the  mass  of  unappropriated  land,  by  the  fact  of  non-performance; 
and  that  a  specific  delegation  of  power  was  made  necessary,  to  au- 
thorize an  entry.     What  did  the  courts   decide?     That  an  entry 
without  the  appointed  authority,  did  not  determine  the  title ;  but 
that  the  fact  of  intrusion  did  not  disqualify  the  intruder  for  a  new 
warrant.     If,  then,  the  title  could  be  divested  but  by  the  appointed 
means,  it  mattered  little  at  what  time  the  settler  had  entered.     If, 
within  the  two  years,  his  possession  could  not  defeat  the  grant,  be- 
cause the  title  vested  by  the  warrant;  and  if  he  entered  afterwards,  it 
could  be  divested  but  by  a  new  and  specific  grant.     He  would  be  an 
intruder  still.     When,  therefore,  this  court  decided  the  former  of 
these  propositions,  it  virtually  decided  the  latter  also;  and  the  prin- 
ciple of  Skeen  v.  Pearce  was  so  palpably  in  unison  with  the  previous 
decisions,  that  it  could  not  have  been  decided  differently,  without 
overruling  them.     The  report  of  that  case,  is  certainly  deficient  in 
circumstances,  by  reason  of  the  papers  having  been  mislaid;  but,  I 
remember  the  particulars  of  it  well.     It  was  a  writ  of  error  to  the 
common  pleas  of  Butler  county;  and  the  point  which  arose  abstrac- 
tively on  the  charge,  being  argued  by  Mr  Baldwin  for  the  warrantee, 
and  Mr  Forward  for  the  settler,  was  maturely  considered,  and  de- 
cided by  a  full  bench,  whose  unanimous  opinion  was  delivered  by  a 
judge  pre-eminently  distinguished  for  experience  in  the  principles 
of  our  land  titles,  and  on  the  accuracy  of  whose  knowledge,  in  this 
particular,  I  would  as  confidently  rely,  as  on  that  of  any  man  now 
on  the  bench  or  at  the  bar.     It  may  be  remarked,  too,  that  a  bias, 
unfavourable  to  the  settlers  cannot  be  imputed  to  the  Chief  Justice, 
who  had  been  of  counsel  with  them  when  at  the  bar,  and  argued  for 
them  in  the  case  of  the  Attorney  General  v.  The  Grantees,  4  Dall. 
237.     But,  even  if  the  decision  were  deemed  unworthy  of  passing 
respect  for  its  intrinsic  merits,  it  might  be  a  question,  whether  it 
had  not  become  a  rule  of  property,  by  the  lapse  of  eleven  years,  and 
transfers  on  the  faith  of  it.     And  for  whom  was  it  to  be  shaken? 
Not  for  those  who  had  exposed  themselves  to  peril  in  interposing  a 
line  of  settlements  between  the  rest  of  the  state  and  the  common 
enemy,  for  it  is  a  postulate  of  their  argument,  that  they  did  not 
enter  till  two  years  after  the  pacification  by  the  treaty  of  Fort  Gren- 
ville;  nor  even  for  many  of  those  who  had  expended  their  labour  in 
improvements;  for  the  dispute  had  long  been  at  rest,  and  most  of 
the  original  settlers  had  compromised,  and  made  their  peace.   It  was, 
in  fact,  for  those  who  might  enter  on  land  held  by  warrant  for  forty 
years,  and  doubly  paid  for  in  taxes,  on  pretence  of  performing  a 
condition  for  the  state,  to  which  she  had  become  indifferent.     That 
numbers  immediately  entered  on  the  lands  of  their  neighbours,  in- 
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tending  to  hold  them  by  that  decision,  and  that  the  mischief  was 
arrested  only  by  the  arm  of  the  legislature,  is  matter  of  recent  his- 
tory. What  remains  to  be  done,  in  order  to  eradicate  the  entire 
evil,  is  to  re-assert  the  principle  of  Skeen  v.  Pearce,  and  apply  it 
to  the  intermediate  cases. 

It  appears  in  the  case  before  us,  that  the  plaintiff  is  the  owner  of  a 
warrant  specifically  descriptive  of  the  land,  dated  the  25th  of  April 
1792,  and  surveyed  for  him  on  the  14th  of  January  1830;  and  that 
the  defendant  entered  on  the  12th  of  May  1831,  for  purposes,  as 
then  declared,  of  temporary  occupancy,  but  in  fact,  to  claim  as  an 
actual  settler.  On  these  facts,  judgment  was  properly  rendered  for 
the  plaintiff. 

Judgment  affirmed. 


Smith  against  Collins. 

A  person  cannot  acquire  title  to  land,  north  and  west  of  the  Ohio  and  Alleghany 
rivers  and  Canawango  creek,  for  which  a  warrant  had  previously  issued,  under  the  act 
of  the  3d  of  April  1792,  by  actual  settlement,  without  first  procuring  a  vacating 
warrant. 

A  prevention  patent,  of  1808,  founded  on  a  warrant  under  the  act  of  1793,  is  a  suf- 
ficient title,  upon  which  to  recover  in  ejectment  against  one  who  entered  as  an  actual 
settler,  without  a  vacating  warrant. 

ERROR  to  the  common  pleas  of  Beaver  county. 

Sarah  Collins  against  Robert  Smith. 

This  ejectment  was  instituted  to  recover  the  possession  of  three 
hundred  and  thirteen  acres  and  one  perch  of  land.  The  plaintiff 
gave  in  evidence,  a  patent  granted  by  the  Commonwealth  to  Stephen 
Lovvrey,  dated  the  24th  of  June  1808,  and  it  was  admitted  that 
Stephen  Lowrey,  by  his  last  will  and  testament  divided  this  tract  of 
land,  amongst  others,  to  the  plaintiff.  The  land  described  in  the 
patent  is  the  same  on  which  the  defendant  resides. 

The  defendant  claimed  title  by  an  improvement  and  settlement 
commenced  on  the  8th  of  March  1833,  and  proved  by  the  testimony 
of  several  witnesses,  that  on  the  Slh  of  March  1833,  he  commenced 
cutting  logs,  and  on  the  15th  of  the  same  month,  raised  a  cabin,  and 
moved  into  it  the  last  of  March  or  the  first  of  April;  that  he  had  a 
bed  and  some  cooking  utensils  in  it,  about  two  weeks  after  he  raised 
the  cabin,  commenced  clearing  land,  raised  some  corn,  potatoes,  and 
buckwheat,  in  the  summer  of  1833.  Sowed  some  wheat  in  the  fall; 
has  cleared  about  seven  acres,  and  planted  some  fruit  trees. 

The  court  below,  (Bredin,  President,)  instructed  the  jury  to  find 
for  the  plaintiff. 
v. — 3  o 
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Lowrie  and  tflyres,  for  plaintiff  in  error. 
M'Clure  and  Fetter  man,  for  defendant  in  error. 

PER  CURIAM. — The  principles  of  this  case  have  been  settled  in 
Barnes  v.  Irvine,  at  the  present  term.  The  only  imaginable  differ- 
ence between  the  two  cases  is,  that  the  plaintiff  here  founds  her 
title  on  a  prevention  patent,  which  gives  no  more  title  than  was  con- 
ferred by  the  warrant.  But  had  she  not  her  warrant  also?  Granting 
that  it  was  not  given  in  evidence,  and  we  have  the  facts  but  from 
the  charge,  the  recitals  on  the  patent  were  competent  evidence  of 
it  against  the  commonwealth,  or  one  claiming  title  from  her  subse- 
quently. The  supposed  error,  therefore,  was  immaterial. 

Judgment  affirmed. 


Burnside  against  Miskelly. 

A  controversy  as  to  the  ownership  of  a  note,  between  the  payee  and  his  assignee, 
cannot  be  tried  in  an  action  upon  the  note  against  the  payer.  And  although  the  payee 
procured  counsel  to  appear  for  him  in  a  suit  by  the  assignee  against  the  payer,  in  a 
court  which  required  an  affidavit  of  defence,  and  where  judgment  was  obtained  by  the 
plaintiff,  yet  that  will  not  be  a  bar  to  an  action  of  trover  by  the  payee  against  the 
assignee  for  the  note. 

ERROR  to  the  district  court  of  JUlleghany  county. 

This  action  was  trover  for  the  value  of  five  promissory  notes 
made  in  favour  of  the  plaintiff's  testator,  which  the  plaintiff  alleged 
had  been  fraudulently  obtained  and  converted  to  his  own  use  by  the 
defendant.  The  suit  was  brought  on  the  17th  of  April  1835,  and 
the  defendant  pleaded  not  guilty,  and  also  a  special  plea,  that  on 
the  16th  of  April  1835,  the  defendant  as  assignee  of  the  plaintiff's 
testator,  sued  the  maker  of  the  note,  (Fleming,)  in  the  same  court, 
at  and  on  the  24th  of  August  in  the  same  year,  recovered  judgment 
by  default,  and  the  sum  was  afterwards  liquidated  at  711  dollars; 
that  the  plaintiff  had  notice  of  the  pendency  of  said  suit;  that  he 
and  his  counsel  took  part  in  the  defence  of  th,e  suit;  and  that  the 
plaintiff  had  a  full  opportunity  to  assert  his  claim,  and  to  show  that 
the  present  defendant  had  nothing  in  said  note;  yet  judgment  was 
rendered  in  favour  of  defendant.  To  which  the  plaintiff  replied, 
denying  these  facts,  and  averring  the  assignment  to  have  been  ob- 
tained by  fraud  and  imposition. 

By  the  record  of  the  suit,  referred  to  in  the  plea,  it  appeared,  it 
was  brought  on  the  16th  of  April  1835,  and  on  the  17th  of  April,  a 
statement  was  filed  by  the  plaintiff,  and  the  name  of  Stewart  marked 
as  appearing  for  the  defendant,  and  on  the  18th  of  April,  M'Candless' 
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also  appeared  for  defendant.  Then  there  are  these  entries:  17th 
of  April  1835,  defendant  appears,  and  craves  oyer  of  the  note  and 
assignment.  June  8th,  1835,  defendant  pleads  nil  debet,  payment 
with  leave,  &c.  August  24th,  on  motion  of  Mr.  Hamilton,  judg- 
ment under  the  act  of  assembly,  and  for  want  of  an  affidavit  of  de- 
fence, sums  due  to  be  liquidated  by  the  prothonotary.  September 
21st,  1835,  sums  due  liquidated  at  711  dollars.  October  13th,  1835, 
affidavit  filed.  April  25th,  1836,  rule  to  show  cause  why  fieri 
facias  should  not  be  stayed  until  No.  82  of  this  term  be  finally  de- 
cided; and  in  the  mean  time,  proceedings  stayed.  June  llth,  1836, 
rule  discharged.  Fieri  facias  of  April  1836. 

It  further  appeared  by  the  parol  evidence  of  Fleming,  that  the 
plaintiff  gave  him  notice  not  to  pay  the  note  to  Burnside,  and  said 
he  would  be  at  no  costs,  but  did  not  say  he  (plaintiff)  would  pay 
them.  Witness  made  no  defence  to  the  suit.  James  H.  Stewart, 
(who  brought  this  suit  and  appeared  in  the  other,)  testified  that  the 
plaintiff  called  on  him  and  made  a  statement  about  Burnside,  when 
he  brought  this  suit.  He  told  him  about  the  suit  against  Fleming, 
and  witness  said  it  was  necessary  to  attend  to  it.  He  had  not  been 
employed  by  any  one  else  to  attend  to  Fleming's  suit.  It  was  in 
consequence  of  this  conversation,  that  he  entered  his  appearance  in 
that  suit.  When  he  said  it  was  necessary  to  attend  to  it,  the  plain- 
tiff said,  very  well,  do  what  you  think  is  necessary. 

The  court  below,  (Grier,  President,)  instructed  the  jury  that  the 
appearance  and  conduct  of  the  plaintiff,  in  the  suit  on  the  note,  was 
not  a  bar  to  the  plaintiff's  recovery;  and  referred  the  matters  of 
fact  to  them,  with  a  strong  expression  of  the  court's  opinion  that 
the  plaintiff  ought  to  recover. 

Hamilton  and  Forward,  for  plaintiff  in  error. 
M'Candless  and  Foster,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — Had  the  claim  of  the  present  plaintiff  been  heard  in 
the  former  suit  brought  by  Burnside  against  Fleming,  or  had  he  en- 
joyed an  opportunity  to  be  heard  and  neglected  it,  there  might  be 
some  reason  for  precluding  him  from  this  action.  But  it  appears 
by  the  evidence,  that  neither  of  these  was  the  case.  He  seems  to 
have  made  efforts  to  interpose  in  that  suit  by  his  attorney's  appear- 
ing for  Fleming  and  putting  in  pleas;  but  by  the  rules  of  the  court  it 
was  necessary,  in  order  that  a  trial  should  be  had,  that  the  defendant 
should  file  an  affidavit  of  defence.  This,  Fleming  did  not  do,  and 
indeed,  might  well  decline  doing,  because  he  did  owe  the  money  on 
the  note,  and  it  was  immaterial  to  him  to  whom  he  paid  it,  provided 
he  was  protected  in  so  doing  against  another  action.  Accordingly, 
Fleming  filed  no  affidavit  of  defence,  and  judgment  was  entered, 
and  the  efforts  made  by  the  plaintiff  to  introduce  his  claim  on  that 
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trial  were  defeated.  I  know  of  no  mode  by  which  the  plaintiff  could 
have  obliged  Fleming  to  make  such  an  affidavit;  and  the  plaintiff's 
affidavit  could  not  be  received  in  its  stead.  The  ordinary  forms  of 
proceeding  in  our  courts  do  not  allow  a  person  claiming  adversely 
to  the  plaintiff,  to  interpose  and  become  a  party,  and  thus  introduce 
a  question  on  the  trial  in  the  nature  of  a  bill  of  interpleader,  beside 
the  one  directly  in  issue.  It  would  seem,  therefore,  as  if  the  plain- 
tiff had  been  defeated  rather  by  the  forms  of  proceeding,  than  by 
his  own  neglect  of  his  rights,  and  that  he  never  had  an  opportunity 
of  being  heard  in  the  first  suit,  as  stated  in  the  plea.  It  would, 
therefore,  be  unjust  to  bar  him  in  this.  The  cases  cited  by  the 
counsel  for  the  plaintiff  in  error,  seem  not  to  apply  to  the  present 
case.  They  were  proceedings  in  rem,  which  bind  all  who  are  par- 
ties, and  to  which  those  who  are  interested  in  the  thing  have  a  right 
to  become  parties.  If  they  come  in  they  are  bound.  But  this  is 
the  case  of  a  proceeding  in  personam,  by  a  claimant  in  his  own 
right  to  recover  a  debt  due  to  him;  another  claiming  that  debt,  hps 
no  legal  right  to  interpose,  and  compel  the  defendant  to  try  his 
rights,  as  well  as  the  defendant's,  although  if  done,  the  decision 
would  be  binding.(a) 
Judgment  affirmed. 


Newhouse  against  Kelly. 

In  an  appeal  from  the  judgment  of  a  justice,  if,  upon  the  final  determination  of  the 
cause,  the  plaintiff  recovers  a  more  favourable  judgment  than  that  of  the  justice,  he 
is  entitled  to  recover  all  his  costs,  although  there  was  an  intermediate  award  of  arbi- 
trators for  a  greater  amount  than  the  verdict  and  judgment. 

ERROR  to  Westmoreland  county. 

Mary  Newhouse  against  David  Kelly.  Appeal  from  the  judg- 
ment of  a  justice  of  the  peace.  The  plaintiff  obtained  the  justice's 
judgment  for  61  dollars;  an  award  of  arbitrators  for  94  dollars,  and 
the  verdict  of  the  jury  and  judgment  for  80  dollars;  for  which  he 
issued  an  execution  and  for  all  costs.  The  court  below,  on  motion, 
set  aside  the  execution  as  to  the  costs  which  accrued  since  the  award 
of  arbitrators.  This  was  assigned  for  error. 

Armstrong^  for  plaintiff  in  error,  cited  1  Watts  43.   • 
Kuhns,  for  defendant  in  error,  cited  2  Penns.  Sep.  74. 

(a)  See  the  Act  of  the  llth  of  March  1836,  conferring  the  power  of  compelling  parties 
to  interplead,  on  the  District  Court,  for  the  city  and  county  of  Philadelphia. 
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The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — In  Ross  v.  Soles,  1  Walts  44,  it  was  laid  down  as 
a  general  rule,  in  regard  to  the  recovery  of  costs  in  actions  com- 
menced before  justices  of  the  peace,  under  the  authority  of  the  act 
of  the  20th  of  March  1810,  and  thence  brought  by  appeal  into  the 
courts  of  common  pleas,  that  whenever  that  act  expressly  provid- 
ed and  directed  by  which  of  the  parties  the  costs  should  be  paid, 
or  in  what  proportion  each  should  contribute  to  the  payment  of 
them;  and  which  of  them  should  recover  his  costs  or  any  part  thereof 
from  the  other,  upon  the  final  determination  of  the  case  by  the 
court,  it,  and  not  the  act  of  the  same  date  for  regulating  arbitrations, 
must  be  regarded  and  adopted  as  the  rule  of  decision.  This  rule 
seems  to  be  applicable  here,  and  under  the  express  provision  con- 
tained in  the  fourth  section  of  the  act,  5  Smith's  Laws  164,  it  rules 
this  case.  By  this  section,  inter  alia,  it  is  enacted,  that  "  if  the  de- 
fendant be  the  appellant,  he  shall  be  bound  with  surety  in  a  sum 
sufficient  to  cover  the  sum  in  controversy;  all  the  costs,  counsel  fee 
and  daily  pay  aforesaid;  which  he  shall  be  bound  to  pay  if  the 
judgment  of  the  justice  shall  be  affirmed  by  the  court;  or  if  the 
plaintiff  shall  recover  more  than  the  amount  of  the  judgment  of 
the  justice."  The  defendant  then  being  the  appellant  here,  and  the 
plaintiff  having  recovered  more  than  the  amount  of  the  judgment  of 
the  justice,  it  follows,  that  the  plaintiff  is  entitled  to  recover  his 
costs  down  to  the  final  determination  of  the  suit  by  the  court.  We 
therefore  think  the  court  below  erred  in  deciding  otherwise;  and  in 
ordering  that  all  further  proceeding  by  the  plaintiff,  to  collect  or 
enforce  the  payment  of  his  costs  from  the  defendant,  should  be  stayed. 
The  order  of  the  court,  in  this  respect,  is  reversed;  and  the  record 
remitted,  that  the  plaintiff  may  proceed  thereon  in  the  court  below, 
to  obtain  payment  of  his  costs. 

Judgment  reversed. 


Dixon  against  Oliver. 

In  an  action  of  ejectment  by  a  vendor  against  a  vendee  who  has  not  paid  his  pur- 
chase money,  the  plaintiff  is  only  entitled  to  have  a  conditional  verdict  and  judgment, 
to  be  released  upon  the  payment  of  the  balance  of  the  purchase  money,  at  such  time 
as  the  jury  may  prescribe.  And  this  rule  is  not  altered  by  the  facts,  that  much  time 
has  elapsed  since  the  execution  of  the  agreement,  and  that  the  defendant  had  intimated 
his  inability  to  pay. 

In  an  action  of  ejectment  by  a  vendor,  against  a  vendee,  it  is  not  always  necessary 
that  the  plaintiff  should  be  able  to  prove  the  tender  of  a  deed  before  suit  brought;  the 
necessity  for  it  often  depends  upon  the  contract.  It  is  not  necessary  in  a  case  where 
the  vendee  has  previously  declared  his  inability  to  perform  his  contract. 

ERROR  to  the  common  pleas  of  Mercer  county. 
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Ejectment  by  Walter  Oliver  and  Eleanor  Junkin,  against  Samuel 
Dixon. 

The  opinion  of  the  Court  was  delivered  hy 

HUSTON,  J. — The  facts  of  this  case,  in  their  order,  are  as  follows: 
The  plaintiff  showed  a  deed,  dated  the  1st  of  October  1818,  from 
Joseph  Smith,  treasurer  of  Mercer  county,  to  Benjamin  Junkin, 
for  donation  lot  No.  789,  4th  district  of  donation  lands,  sold  for 
taxes  of  1816, 1817;  also  a  deed  from  Benjamin  Junkin,  in  conside- 
ration of  50  dollars,  to  Walter  Oliver;  and  to  said  Oliver,  in  trust 
for  the  heirs  of  John  Junkin,  deceased,  as  tenants  in  common — this 
deed  dated  the  4th  of  July,  1820. 

It  was  proved  that  a  man  called  Ray  had  purchased  a  part  of  the 
lot  from  Oliver,  and  gone  into  possession,  paid  part  of  the  purchase 
money,  and  made  some  improvements.  Dixon  purchased  the  inte- 
rest of  Ray  for  about  200  dollars,  and  paid  about  80  dollars  to  him. 
What  Ray  was  to  pay  Oliver  does  not  precisely  appear,  nor  what 
agreement  he  had  with  Oliver;  but  on  the  10th  of  March,  1830,  an 
agreement  was  executed  between  Oliver  and  Dickson,  by  which 
Oliver  covenanted  to  convey  to  Dixon  his  own  interest,  and  that 
of  Eleanor  Junkin,  minor  daughter  of  John  Junkin,  in  100  acres, 
the  west  end  of  lot  No.  789,  subject  to  one  half  of  the  bond  or  bonds 
given  for  the  surplus  money,  when  the  land  was  sold  for  taxes:  the 
deed  to  be  made  when  the  money  was  paid;  and  Dixon  covenanted 
to  pay  on  or  before  the  30th  of  January  next,  130  dollars.  This  130 
dollars  was  stated  by  counsel,  and,  as  1  understood,  admitted  to  be 
the  amount  of  the  money  due  from  Ray  to  Oliver. 

Plaintiff  also  read  a  letter  from  Samuel  Dixon,  as  follows: — 

July  15th,  1834. 

I  have  this  day  come  this  far  on  my  way  to  see  you,  but  I  think 
that  it  is  better  not,  as  I  think  it  not  necessary  for  me  to  rent  at 
present,  and  100  dollars  is  a  small  portion  for  what  I  have  done,  and 
if  1  have  it,  I  will  have  it  without  renting,  and  so  remains. 

SAMUEL  DIXON. 

MR.  WALTER  OLIVER. 

The  plaintiff  also  proved  that  Dixon  had  told  a  witness,  that 
Oliver  had  given  him  till  the  15th  or  20th  of  June  1834,  to  pay  for 
the  land;  and  that  Dixon  at  one  time,  but  he  could  not  fix  the  time, 
told  witness  he  did  not  want  to  have  any  property  in  his  own  name 
yet  a  while. 

There  was  then  proof,  by  defendant,  that  Dixon  went  into  posses- 
sion at  the  date  of  the  article,  and  Ray  moved  out;  that  Dixon  had 
built  a  cabin  house,  and  had  35  or  40  acres  cleared,  and  more  than 
half  of  it  in  wheat,  rye,  corn  and  oats. 

Plaintiff  then  proved  by  a  witness,  that  the  last  of  June  or  July, 
the  defendant  came  to  witness  where  he  was  clearing;  understood 
defendant  to  say  he  was  going  on  his  way  to  Oliver;  his  time  was 
out  he  was  to  pay — Oliver  had  used  him  like  a  gentleman — Oliver 
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wanted  him  to  lease;  said  he  did  not  lease  it,  and  would  not;  said 
may  be  Oliver  would  give  him  longer  time.  Another  witness 
proved  that  Dixon,  in  June  1834,  told  him,  that  Oliver  and  he  had 
made  an  article  about  a  piece  of  land;  said  the  time  was  out  and  he 
wanted  to  borrow  money  to  pay  Oliver;  said  if  he  could  pay  part 
Oliver  would  wait  for  the  rest. 

The  plaintiff  also  showed  an  article  of  agreement,  between  Walter 
Oliver  and  Eleanor  Junkin,  of  the  one  part,  and  Alexander  Laird, 
dated  the  25th  of  June  1834:  by  this  they  agree  to  sell  to  Laird, 
and  to  convey  as  soon  as  the  payments  are  made,  the  same  100  acres 
before  contracted  to  be  sold  to  Dixon,  and  to  give  possession  on  the 
1st  of  April  then  next.  And  Laird  agreed  to  pay  for  the  same  500 
dollars,  in  manner  following:  150  dollars  at  the  date  of  the  article; 
150  dollars  on  receiving  possession;  100  dollars  on  the  1st  of  April 
1836;  and  100  dollars  on  the  1st  of  April  1837.  On  this  article 
was  indorsed  a  receipt  for  150  dollars. 

This  last  paper  seems  to  have  been  read  without  objection,  but  for 
what  purpose,  fairly  connected  with  the  matter  trying,  we  do  not 
see;  nor  how  a  transaction  between  the  plaintiffs  and  a  third  person, 
of  which  defendant  does  not  appear  to  have  any  knowledge,  can 
affect  him.  The  first  two  objections  to  the  plaintiff's  recovery  can 
not  be  of  any  avail.  The  whole  legal  title  was  shown  in  W.  Oliver; 
he  then  could  support  an  ejectment  on  it;  but  he  was  also,  as  to 
part,  a  trustee  for  the  heirs  of  John  Junkin,  and  still  he  could  sup- 
port an  ejectment  for  them,  in  his  own  name.  Eleanor  Junkin  was 
joined  in  the  suit  as  plaintiff;  and  we  may  suppose  it  was  so  well 
known  in  that  county,  that  she  was  the  child  of  John  Junkin,  that 
it  was  not  thought  necessary  to  prove  it.  But  suppose  she  was  not 
the  heir  of  John  Junkin,  nor  one  of  his  heirs,  still  W.  Oliver  having 
shown  title  to  the  whole,  could  recover  the  whole,  although  one  or 
more  were  joined  as  plaintiffs,  in  whom  no  title  is  shown;  and  this 
by  act  of  assembly,  and  perhaps,  could  have  done  so  without  the 
act:  for,  although  the  omission  of  a  plaintiff,  or  the  addition  of  one, 
having  no  interest,  is  error  in  matters  of  contract,  it  is,  perhaps, 
otherwise  in  an  action  of  ejectment. 

There  is  also  error  assigned  to  the  charge,  and  to  different  parts  of 
it.  The  court  say  correctly,  "  where  a  person  has  entered  into  arti- 
cles of  agreement  for  the  purchase  of  land,  has  entered  into  posses- 
sion under  the  agreement,  made  valuable  improvements,  but  has 
failed  to  pay  the  purchase  money  at  the  time  specified  for  its  pay- 
ment, he  has  such  an  equity,  that  on  an  ejectment  brought  by  the 
vendor  to  recover  the  possession,  and  thus  rescind  the  contract,  a 
jury,  under  the  direction  of  the  court,  may  return  a  verdict  in  favour 
of  the  plaintiff,  ascertaining  at  the  same  time  the  amount  of  purchase 
money  due,  and  fixing  a  reasonable  time  for  its  payment;  on  which 
the  finding  for  plaintiff  is  to  be  released."  I  would  have  said,  the 
jury  in  all  such  cases,  unless  something  has  occurred  out  of  the  or- 
dinary course,  and  more  than  mere  delay  of  payment,  must  find  the 
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amount  due,  on  payment  of  which  into  court,  the  verdict  is  to  be 
released.  The  allowing  the  jury  to  give  a  period  beyond  the  time 
of  trial,  has  grown  into  use,  and  could  not  be  at  once  altered,  with- 
out causing  surprise,  and,  therefore,  in  some  cases, injury  to  the  party. 
The  time  must,  however,  be  reasonable,  and  may  be  very  short,  or 
more  extended,  according  to  circumstances. 

But  the  court  instructed  the  jury,  that  in  the  present  case,  if 
Oliver  had  not,  by  parol,  extended  the  time,  the  jury  would  not  have 
been  justifiable  in  returning  a  verdict  to  be  released  on  payment  of 
debt  and  interest.  We  find  the  case  of  Youst  v.  Martin ,  in  3  Serg.  fy 
Rawle  423;  the  data  are  not,  perhaps,  correctly  printed,  nor  very 
clearly  stated;  but  they  seem  to  be,  that  James  M'Lean,  in  March 
1793,  entered  into  articles  to  sell  the  lands  to  John  Martin,  who  went 
into  possession,  and  paid  a  considerable  part  of  the  purchase  money; 
in  1794,  M'Lean  recovered  the  possession,  and  in  1802,  agreed  by 
articles,  to  sell  to  Youst,  and  put  him  into  possession.  From  Judge 
Hamilton's  charge,  page  426, 1  suppose  it  was  not  in  1794,  but  1799, 
that  M'Lean  recovered,  and  that  Martin  being  dead,  his  heirs  took 
no  step  till  1808,  when  they  made  a  tender,  and  brought  suit.  The 
delay,  in  that  case,  was  greatly  beyond  what  had  occurred  here;  and 
one  of  the  errors  assigned  was,  that  the  jury  ought  to  have  been  told 
it  was  conclusive.  Chief  Justice  Tilghman  says,  the  court  was 
right,  in  refusing  to  charge  as  requested;  whether  the  contract  was, 
or  was  not  relinquished,  was  a  question  depending  on  a  variety  of 
disputed  facts:  these  facts,  it  was  not  for  the  court  to  decide.  And 
the  present  chief  justice,  in  commenting  on  the  effect  of  the  recovery 
by  ejectment,  and  the  delay  of  bringing  suit,  says,  "  time  is  the 
essence  of  a  contract  at  law;  but  in  equity,  it  may  be  a  subject  of 
compensation;  mere  default  of  payment  of  money  at  a  stipulated 
time,  in  general,  admits  of  compensation.  The  plaintiff  not  having 
performed  his  part  of  the  agreement  at  the  stipulated  time,  is  not  a 
sufficient  ground  for  a  court  of  equity  to  refuse  its  assistance,  unless 
from  the  nature  of  the  contract,  compensation  cannot  be  made." 
There  is  a  difference  between  the  case  of  a  vendee  under  articles  out 
of  possession,  and  one  who  has  entered  into  possession,  and  is  con- 
stantly improving  the  property;  in  the  first  case,  mere  length  of 
time  may  bar  his  recovery,  though  he  tenders  the  money  after  long 
delay;  but  I  know  of  no  case  of  a  purchaser  in  possession,  who  has 
not  been  permitted  to  hold,  on  paying  the  money  into  court,  or  pay- 
ing it  at  the  time  prescribed  by  the  jury.  Trifling  improvements 
are  so,  or  not,  under  different  circumstances;  one  or  two  hundred 
dollars  may  be  a  trifling  matter  in  the  sale  of  a  valuable  farm,  whereof 
the  yearly  rent  exceeds  that  sum;  but  so  much  expended  on  one 
hundred  acres  of  wild  land,  worth  one  dollar  an  acre,  is  not  a  trifling 
improvement.  What  doubles  or  trebles  the  value  of  the  land  must, 
in  that  case,  be  a  valuable  improvement. 

The  case  of  Harris  v.  Bell,  10  Serg.  Sf  Rawle  39,  is  like  the  last 
cited  case,  in  which  other  points  occurred,  but  the  effect  of  delay 
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of  payment  must  have  been  considered,  and  decided  before  the  other 
points  arose.  In  that  case,  the  purchase  was  made  in  1795,  and 
partial  payments  were  made  up  to  1800.  The  purchaser  died,  and 
his  executor  sold  it  in  1804  to  another,  who  died  in  1805;  in  the 
mean  time,  no  money  was  paid  to  Harris  from  1800  till  1808,  when 
the  personal  representatives  of  the  last  vendee  delivered  possession 
to  those  of  the  first  vendee,  and  he  surrendered  it  to  Harris.  When 
the  heir  of  the  last  vendee  came  of  age,  she  brought  ejectment,  and 
recovered;  and  this  too,  without  tendering  the  money;  because 
Harris  had  entered  when  he  had  no  authority  to  do  so.  And  a  sti- 
pulation to  pay  what  should  be  found  due,  was  all  that  was  required. 

On  the  authority  of  these  cases,  and  the  general  current  of  our 
decisions,  the  court  below  ought  to  have  instructed  the  jury  differ- 
ently as  to  the  effect  of  mere  delay  in  the  payment  of  the  purchase 
money. 

But  the  court  further  instructed  the  jury,  "  if  they  were  satisfied, 
from  the  conduct,  expressions,  and  letter  of  the  defendant,  where 
he  refers  to  a  previous  understanding  between  the  parties,  were  such 
as  to  induce  Mr  Oliver  to  believe,  that  if  he  did  not  pay  the  money 
before  the  15th  or  20th  of  June  1834,  he  was  then  to  give  up  any 
claim  to  the  land  under  his  contract,  and  that  in  consequence  of  this 
understanding  Mr  Oliyer  entered  into  articles  of  agreement  for  the 
sale  of  the  land  to  Laird,  the  defendant  has  no  defence  either  in  law 
or  equity."  In  the  first  place,  we  have  all  looked  in  vain  in  the  tes- 
timony, for  any  evidence  of  an  agreement  by  Dixon  to  give  up  all 
claim  under  his  contract,  if  he  did  not  pay  on  the  15th  or  20th  of 
June.  There  is  evidence,  that,  at  some  time,  and  for  some  reason, 
Mr  Oliver  had  told  Dixon,  that  if  he  did  not  pay  by  that  time,  he 
must  take  a  lease,  and  become  a  tenant.  There  does  not  seem  to  be 
any  evidence  that  Dixon  ever  agreed  to  this. 

A  witness  proves,  that  Dixon  said  Oliver  had  used  him  well;  that 
Dixon  was  trying  to  borrow  money;  that  he  said  Oliver  wanted  him 
to  leave  it;  but  he  had  not  leased  it,  and  he  would  not.  And  in 
the  letter,  he  says,  "  I  think  it  not  necessary  for  me  to  rent  at  pre- 
sent, and  a  hundred  dollars  is  a  small  portion  for  what  I  have  done; 
and  if  I  leave  it,  I  will  leave  it  without  renting."  Here  again  is 
evidence  that  Oliver  had  proposed  that  Dixon  would  take  a  lease, 
but  no  evidence  that  he  had  agreed  to  take  one;  and  his  final  deter- 
mination was  not  to  rent  it.  Besides,  it  is  by  no  means  clear,  that 
the  one  hundred  dollars  mentioned,  was  not  part  of  the  contract 
proposed;  and  it  is  not  certain,  whether  Oliver  was  to  pay  so  much, 
or  whether  Dixon  was  demanding  so  much,  before  he  would  give 
up  the  contract.  But  suppose  Dixon  had,  by  parol,  agreed  to  pay 
by  a  certain  day,  or  forfeit  his  labour  and  right;  and  suppose  he  put 
this  in  writing;  made  a  mortgage,  in  which  the  estate  was  conveyed 
to  Oliver  absolutely  to  be  void  on  paying  a  specified  sum  on  a  cer- 
tain day,  otherwise,  to  be  and  remain  a  valid  conveyance  for  ever. 
It  would  not  be  in  his  power  to  recover  in  ejectment,  if  Dixon  had 
v.— 3  P 
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brought  the  money  and  interest  into  court  at  the  trial.  So  a  bond 
for  200  dollars,  to  be  satisfied  by  the  payment  of  100  dollars  on  a 
certain  day,  otherwise,  to  remain  in  full  force  and  virtue,  is  only  a 
security  for  the  100  dollars  and  interest. 

From  the  frame  of  the  sentence,  it  might  be  supposed,  the  judge 
put  the  matter  to  the  jury,  as  depending  on  how  Mr  Oliver  under- 
stood the  matter,  and  no  notice  to  be  taken  of  how  Dixon  under- 
stood it;  but  I  feel  satisfied,  this  is  an  inadvertence  of  expression; 
the  judge  well  knew,  that  an  agreement  required  the  consent  of  two 
parties.  The  contract  might  have  been  rescinded  by  cancelling  the 
articles  of  agreement,  or  by  an  indorsement  on  the  back  of  them, 
or  by  a  separate  writing;  and,  perhaps,  where  it  was  clear  that  it 
did  not  proceed  from  pressure  of  circumstances,  by  a  deliberate 
giving  back  possession  to  the  vendor.  But  it  will  not  be  rescinded, 
say  the  cases  cited,  by  the  vendor  bringing  ejectment  and  recover- 
ing possession;  nor  by  the  vendor  entering  by  consent  of  the  guar- 
dian, if  the  minor  dissents  on  coming  of  age;  but  the  vendee,  on 
paying  arrears  of  purchase  money  and  interest,  may  still,  in  many 
cases,  recover.  It  will  not  do,  then,  to  say,  a  vendee  in  possession, 
who  has  made  extensive  improvements,  can  be  turned  off,  or  the 
contract  rescinded,  because  the  vendor  has  told  him,  after  the  money 
was  all  due,  you  may  have  until  a  certain  day  to  raise  the  money, 
and  if  not  paid  then,  you  must  take  a  lease,  and  become  a  tenant; 
nor  would  a  vendee,  in  such  circumstances,  be  bound,  (as  a  general 
rule,)  if  he  was,  by  parol,  to  agree  to  such  terms;  he  might,  unless 
under  some  special  circumstances,  still  retain  his  contract,  on  paying 
at  the  trial,  or  at  such  reasonable  time  as  the  jury  may  direct. 

There  was  another  point  made;  that  the  plaintiff  could  not  recover, 
unless  he  had  tendered  a  deed,  and  demanded  the  balance  of  the 
money.  Without  entering  into  the  question,  or  deciding  whether 
this  must  be  done  in  all  cases,  where  the  plaintiff  wishes  to  rescind 
a  contract,  or  to  enforce  compliance  on  the  other  side,  we  may  say, 
that  it  often  depends  on  the  terms  of  the  contract;  sometimes,  it  may 
be,  and  is,  dispensed  with  by  the  party;  and  here,  we  think,  enough 
passed  between  the  parties,  after  all  the  money  was  due,  to  show 
that  a  tender  by  the  plaintiff  was,  in  substance,  dispensed  with.  If, 
however,  on  another  trial,  the  defendant  shall,  at  the  trial,  or  on  a 
day  prescribed  by  the  jury,  bring  the  money  into  court,  the  court 
will  see  that  it  is  not  taken  out  of  court  by  the  plaintiff,  until  he 
files  with  the  prothonotary  a  deed  to  the  defendant. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Davis  against  Baxter. 

To  charge  a  sheriff's  vendee  in  an  action  for  the  purchase  money,  it  is  only  neces- 
sary to  prove  the  sale,  and  produce  the  writ  upon  which  the  sale  was  made. 

ERROR  to  the  district  court  of  Jllleghany  county. 

This  was  an  action  by  John  M.  Davis,  marshal  of  the  United 
States,  against  Henry  Baxter,  to  recover  the  purchase  money  of  land, 
which  he  had  sold  by  virtue  of  a  writ  of  venditioni  exponas.  On 
the  trial,  the  plaintiff  having  proved  the  sale,  offered  in  evidence  a 
certified  copy  of  the  record  of  the  judgment  upon  which  the  writ 
issued.  The  defendant  objected  to  the  evidence,  on  the  ground  that 
it  did  not  purport  to  be  an  entire  copy  of  the  record.  The  court 
below  (Grier,  President)  was  of  opinion  that  the  plaintiff  was  only 
required  to  give  in  evidence  the  writ  upon  which  he  made  the  sale, 
and  therefore  overruled  the  objection,  and  sealed  a  bill  of  exceptions. 

M'Candless  and  Fetterman,  for  plaintiff  in  error. 
Shaler,  for  defendant  in  error. 

PER  CURIAM. — To  charge  a  sheriff's  vendee,  no  more  is  necessary 
than  to  prove  the  sale  and  produce  the  writ.  It  is  not  a  condition 
of  the  sale,  that  there  are  antecedent  proceedings  to  support  it.  The 
vendee  buys,  and  the  officer  sells,  on  terms  consistent  with  the  exi- 
gence of  his  writ;  which  requires  him  to  have  the  money  in  court  at 
the  return  of  it.  Knowing  this,  how  can  the  vendee  retain  against 
the  officer,  who  is  responsible  for  a  prompt  execution  of  his  autho- 
rity? The  former  is  supposed  to  have  examined,  before  hand,  the 
proceedings  which  are  to  form  a  part  of  the  title;  or  if  he  has  been 
negligent  in  that  respect,  he  still  has  a  remedy;  not,  however,  by 
defence  against  the  sheriff,  but  by  application  to  have  the  sale  set 
aside  for  defect  of  authority,  and  to  take  his  money  out  of  court: 
but  he  must  comply  with  his  contract  in  the  mean  time. 

Judgment  affirmed. 
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Fairman  against  Fluck. 

In  replevin  no  set-off  is  allowable,  under  either  the  English  statutes  or  our  act  of 
assembly.  But  the  tenant  may  show  a  failure  of  the  consideration  for  the  rent,  by  the 
landlord's  omission  to  fulfil  his  part  of  the  contract,  which  operates  as  an  exemption  of 
the  tenant  from  an  equivalent  portion  of  the  rent. 

In  such  case,  the  measure  of  damages  to  the  tenant,  is  the  difference  between  the 
annual  value  of  the  premises  with  and  without  that  covenant  performed;  speculative 
or  remote  damages,  such  as  a  loss  of  custom  to  the  tenant,  cannot  be  allowed. 

ERROR  to  the  Common  Pleas  of  Jllleghany  County. 

John  Fluck  against  Thomas  Fairman,  replevin  for  goods  taken 
as  a  distress  for  rent.  Issue,  rent  or  no  rent  in  arrear.  The  defence 
of  the  tenant  was,  that  the  landlord,  Fairman,  by  the  lease  cove- 
nanted to  make  certain  improvements  in  the  yard,  attached  to  the 
rented  premises,  which  was  a  wagon-tavern  house,  which  he  did 
not  perform,  by  reason  whereof  he  lost  his  custom  as  a  tavern- 
keeper,  and  therefore  sutained  damage,  to  the  whole  amount  of  the 
quarter's  rent  claimed  in  this  suit,  which  was  two  hundred  and  fifty 
dollars. 

The  defendant  below  contended,  that  the  defence  of  the  plaintiff 
to  the  payment  of  the  rent,  was  in  the  nature  of  a  set-off,  which  was 
not  allowable  in  an  action  of  replevin.  And  that  if  the  defence 
was  available,  the  damages  were  not  to  be  measured  by  the  standard 
proposed  by  the  plaintiff: — loss  of  custom. 

The  court  below  overruled  the  positions  of  the  defendant  by  de- 
termining, that  the  failure  of  the  landlord  to  perform  his  covenant, 
was  a  failure  of  the  consideration  upon  which  the  rent  was  to  be 
paid,  and  available  as  a  defence.  They  intimated  indirectly  that 
the  measure  of  damages  was  the  actual  loss  to  the  tenant  from  all 
causes  growing  out  of  the  non  performance  of  the  covenant  by  the 
landlord. 

Lawrie  and  Forward,  for  plaintiff  in  error,  on  the  question  of 
set-off,  cited  Wilkinson  on  Replevin  37;  14  Serg.  Sf  Rawle  439; 
4  Term.  Rep.  511;  5  Eng.  Com.  Law  Rep.  10;  18  ibid.  409;  Coop. 
56;  2  Wend.  407;  2  Stra.  763;  9  Wend.  132;  3  Lev.  42.  As  to 
the  measure  of  damages,  1  Penns.  Rep.  261:  7  Greenleaf  55;  4 
Page's  Chan.  572;  4  Mass.  630;  11  Pick.  288,462;  16  Johns. 
256. 

Livingston  and  Mahon,  contra,  cited  5  Serg.  4*  Rawle  117;  3 
Watts  301;  14  Serg.  $  Rawle  439,  on  the  subject  of  set-off. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — In  replevin  no  set-off  is  allowable,  either  under 
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the  English  statutes,  or  our  own  more  ancient  act  of  assembly. 
Replevin  is  in  form  an  action  ex  delicto,  and  seeks  damages  for  un- 
lawfully seizing  and  carrying  away  personal  property.  The  de- 
fendant cannot  avail  himself  of  a  set-off,  because  the  demand  is 
uncertain  in  its  nature,  and  it  is  no  justification  for  a  tortious  act, 
that  the  plaintiff  is  indebted  to  the  defendant.  On  the  other  hand 
the  plaintiff  is  subject  to  the  same  restriction,  because  he  is  not 
within  the  purview  of  the  defalcation  act,  and  the  landlord's  in- 
debtedness to  his  tenant  does  not  take  away  the  common  law  right 
to  distrain,  or  render  the  distress  tortious.  These  principles,  how- 
ever, do  not  prevent  the  tenant  from  availing  himself  of  any  thing 
in  bar  to  the  avowry  for  rent  in  arrear,  which  goes  to  show  that  the 
rent  claimed  by  the  avowant,  or  any  portion  of  it,  is  not  due:  for 
that  is  the  ground  of  the  distress.  And  if  in  the  lease  certain  things 
are  stipulated  by  the  landlord  to  be  done  on  his  part,  which  form  the 
consideration  for  the  rent  to  be  paid  by  the  tenant,  and  the  landlord 
neglects  or  refuses  to  fulfil  his  covenant,  such  breach  of  contract 
may  take  away  his  right  to  receive  the  rent,  or  so  much  of  it  as  is 
equivalent  to  the  loss  sustained  by  the  tenant:  for  covenants,  as  is 
said  by  Mr.  Justice  Rogers,  in  M'Crelish  v.  Churchman,  4  JRawle 
35,  are  to  be  construed  as  dependent  or  independent  according  to 
the  intention  of  the  parties,  and  the  good  sense  of  the  case;  and 
technical  words  must  give  way  to  such  intention.  In  the  present 
instance  the  lease  was  of  a  tavern  and  wagon  yard;  on  the  one 
hand,  the  tenant  agrees  to  pay  250  dollars  per  quarter,  rent,  and  the 
landlord  covenants  to  put  sufficient  cinders  and  gravel  on  the  wag- 
on yard  as  soon  as  practicable.  This  it  is  alleged  he  neglected  to  do, 
though  frequently  requested,  and  damage  ensued  therefrom.  It  is 
reasonable  to  suppose  the  rent  was  enhanced  in  consequence  of  the 
landlord's  undertaking  to  put  the  premises  in  better  order  for  the 
tenant's  use.  It  would  be  unjust  for, the  landlord  to  recover  his 
whole  rent,when  a  covenant  material  to  the  beneficial  en  joy  ment  of  the 
premises,  and  forming  a  part  of  the  consideration  for  the  rent  stipu- 
lated, was  knowingly  violated:  and  it  is  a  good  defence  for  the  ten- 
ant to  the  amount  of  the  damage  suffered,  not  by  way  of  defalcation 
or  set-off,  for  that  is  inadmissible,  but  as  a  failure  of  the  consideration 
for  the  rent,  by  the  act  and  default  of  the  landlord,  in  the  non-per- 
formance of  his  part  of  the  contract,  and  therefore  exempting  the 
tenant  from  an  equivalent  portion  of  the  rent.  The  court  below 
admitted  the  evidence  on  these  principles,  and  we  think  correctly. 

2.  The  next  question  arising  on  the  errors  assigned  is,  what  is 
the  proper  measure  of  damages  for  the  breach  of  such  covenant,  on 
the  part  of  the  landlord.  It  ought  to  be  the  difference  between  the 
worth  of  the  premises  in  the  condition  in  which  they  remained,  and 
that  which  they  would  have  been  in,  had  the  landlord's  covenant 
been  performed;  or  in  other  words,  so  much  less  as  they  would  have 
rented  for  without  the  covenant.  In  Hoburn  v.  Schuylkill  Navi- 
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gation  Company,  7  Serg.  <§•  Rawle  411,  the  plaintiff's  factory  was 
overflowed  by  the  erection  of  a  dam  in  the  Schuylkill,  and  in  a  pro- 
ceeding under  the  act  of  assembly,  it  was  held,  that  the  measure  of 
his  damages  was,  not  what  he  might  suffer  in  his  business,  or  by  the 
consequences  of  the  injury,  but  the  difference  between  the  price  the 
property  would  have  brought  unaffected  by  the  obstruction,  and 
what  it  would  have  produced  when  the  injury  was  done.  And  in 
estimating  the  value  of  the  item,  in  the  present  instance,  not  only 
are  speculative  or  remote  damages,  such  as  the  profits  the  lessee 
might  possibly  have  made,  to  be  rejected,  but  even  the  proof  of  a 
direct  loss  of  business,  by  showing  that  a  customer  went  away  in 
consequence  of  the  situation  of  the  yard.  Such  standards  are  uncer- 
tain and  variable,  depending  on  the  amount  and  value  of  custom, 
and  different  with  different  tenants:  whereas  the  rule  ought  to  be 
certain  and  uniform.  It  is  true  the  court  seem  to  have  designed  to 
guard  the  jury  against  entering  into  this  field  of  conjecture,  by  in- 
structing them,  that  "remote  or  speculative  damages,  although  sus- 
ceptible of  proof  and  deducible  from  the  non-performance,  are  not 
to  be  allowed/'  but  at  the  same  time  say,  "  the  liability  of  the  land- 
lord must  be  limited  to  direct  damages,  such  as  according  to  the 
nature  of  the  subject,  may  be  contemplated  or  presumed  to  result 
from  his  failure;"  and  in  the  result,  the  jury  struck  off  the  whole 
quarter's  rent,  when  perhaps  they  may  not  have  thought  the  want  of 
one  layer  of  cinders  and  gravel  would  have  deteriorated  the  rent 
of  the  premises  to  that  amount.  For  these  reasons  we  think  there 
was  error  in  this  part  of  the  charge. 

3.  As  to  the  third  error,  the  reasons  given  by  the  court  below 
satisfactorily  show  that  this  point  was  correctly  ruled. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Steimnetz  against  Logan. 

In  all  cases,  as  well  as  to  warrants  as  locations,  whether  descriptive  of  the  land 
upon  which  they  are  surveyed  or  not,  it  is  the  duty  of  the  owners  to  have  the  surveys 
returned  within  some  reasonable  time;  otherwise  subsequent  purchasers  or  settlers  may 
be  preferred. 

ERROR  to  the  District  Court  of  Alleghany  county. 

The  above  was  an  action  of  ejectment,  brought  by  the  defendant 
in  error,  who  was  the  plaintiff  below,  for  the  recovery  of  fifty  acres, 
more  or  less,  adjoining  lands  of  said  plaintiff  below,  Jeremiah  Mur- 
ray, Jacob  Steinmetz,  and  others.  The  land  is  situated  in  Plum 
township,  Alleghany  county. — The  defendant  pleaded  not  guilty — 
tried  by  jury,  and  verdict  for  the  plaintiff,  and  judgment  on  the 
verdict. 
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The  real  quantity  of  land  in  controversy  amounted  to  thirty-nine 
acres  and  twelve  perches. 

In  the  month  of  March,  1808,  John  Shuke  commenced  an  im- 
provement, as  tenant,  under  the  heirs  of  Nicholas  Bausman,  who 
claimed,  under  a  sheriff's  deed,  the  right  of  John  M'Kee;  and  in  the 
month  of  May,  of  the  same  year,  settled  on  the  land,  by  virtue  of 
which  the  land  in  dispute  is  claimed  by  the  plaintiff  in  this  eject- 
ment. Said  John  Shuke  made  sundry  improvements  on  said  land, 
and  continued  to  reside  thereon  for  about  twelve  years,  at  which 
time  he  delivered  up  the  possession  to  Joseph  Logan,  who  purchased 
from  the  heirs  of  said  Nicholas  Bausman,  and  who  continued  to  re- 
side thereon  ever  since. 

Jacob  Steinmetz,  under  whom  the  other  defendants  in  the  eject- 
ment claimed,  settled  on  a  tract  of  land,  adjoining  the  tract  of  land 
on  which  John  Shuke  settled,  in  the  month  of  March,  1807;  and  he 
and  the  other  defendants  have  continued  their  settlements  thereon 
ever  since. 

The  whole  of  the  vacant  and  unsettled  land,  at  the  time  of  the 
settlement  of  Jacob  Steinmetz,  adjoining  his  settlement,  including 
all  the  land  claimed  by  the  heirs  of  Nicholas  Bausman,  and  now 
claimed  by  Joseph  Logan,  amounted  to  about  two  hundred  and  fifty 
acres.  That  now  claimed  by  the  said  Joseph  Logan,  under  his  said 
purchase,  including  the  land  in  controversy,  amounts  to  one  hun- 
dred and  forty-two  acres  and  one  hundred  and  thirty-eight  perches. 
The  land  now  in  dispute  is  principally  cleared  by  the  defendants 
below,  and  occupied  by  them  for  several  years;  and  testimony  was 
given,  by  the  plaintiff  below,  of  John  Shuke  having  claimed  to  the 
line  to  which  the  plaintiff  below  now  claims  as  his  boundary,  as 
early  as  1809,  and  then  having  occupied  the  same  as  a  sugar  camp; 
and,  also,  that  said  Jacob  Steinmetz  then  showed  a  line  which  he 
said  was  the  boundary  between  him  and  Shuke,  and  which  would 
exclude  from  his  claim  the  land  now  in  controversy.  There  was 
also  testimony  of  such  a  line  on  the  ground,  and  of  a  line  which 
would  include  in  Steinmetz's  claim  the  land  in  controversy,  and 
different  and  contradictory  testimony  of  their  respective  claims  at 
different  times. 

The  defendants  below  gave  in  evidence  a  warrant,  in  the  name  of 
Ephraim  Sleele,  dated  the  twentieth  of  September  1773,  for  one 
hundred  and  fifty  acres  of  land,  lying  on  both  sides  of  Turtle  creek, 
above  and  adjoining  land  surveyed  for  Mr.  Butler,  on  said  branch 
of  Turtle  Creek  in  the  county  of  Westmoreland;  and  it  was  also 
testified,  that  the  same  specially  described  the  land  on  which  Jacob 
Steinmetz  resided,  including  the  land  now  in  controversy;  it  was 
also  testified,  that  old  lines  were  found  on  the  ground  corresponding 
nearly  with  the  date  of  the  said  warrant,  including  the  land  which 
said  Jacob  Steinmetz  resided  on,  also  embracing  the  land  now  in 
dispute. 

The  defendants  below  also  gave  in  evidence  a  warrant,  in  the 
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name  of  John  M'Kee,  dated  the  first  of  February,  1793,  for  one 
hundred  and  twenty  acres  of  land,  adjoining  the  land  of  Christopher 
Wonder,  William  Edwards,  and  others,  which  it  was  testified  ap- 
plied to  the  land  on  which  the  plaintiff  below  resided,  including  also, 
with  reasonable  certainty,  the  land  in  dispute. 

The  plaintiff  also  produced  in  evidence,  a  plot,  or  draft  of  a  surve}', 
on  said  warrant,  in  the  name  of  John  M'Kee,  together  with  the  de- 
position of  John  Parker,  testifying  that  he  was  assistant  deputy 
surveyor  to  John  Moore,  Esq.,  during  the  yea'r  1793;  that  said  draft 
was  made  by  him  as  such,  and  filed  as  a  rough  draft  in  said  John 
Moore's  office,  as  an  office  paper,  which  lands  lay  in  the  district  of 
John  Moore  at  that  time;  and  that  he  made  the  survey,  marked  on 
the  rough  draft  John  M'Kee,  for  John  M'Kee;  and,  in  making  said 
survey,  ran  into  Ephraitn  Steele's  survey,  through  mistake,  and  did 
not  intend  it  to  be  so;  and  said  survey  was  made  at  the  request  of 
John  M'Kee,  but  whether  returned  to  the  land  office,  he  does  not 
know. 

In  said  rough  draft,  the  part  run  into  Ephraim  Steele  is  noted,  and 
struck  off,  and  separated  by  a  black  line,  and  said  part  includes  the 
land  now  in  dispute;  and  on  the  part  of  the  draft  not  interfering  with 
Ephraim  Steeie's  survey  is  noted  the  words  "John  M'Kee,  70 
acres,  120  perches,"  by  said  John  Parker. 

It  was  testified  that  both  Stei'nmetz  and  Nicholas  Bausman  de- 
clared that  they  claimed  by  M'Kee's  survey. 

The  counsel  for  the  defendants  submitted  the  following  points  to 
the  court,  to  which  the  following  answers  were  given  by  Grier, 
President. 

1. — "If  the  warrant  of  Ephraim  Steele  be  special  for  the  land 
in  dispute,  and  duly  surveyed,  and  the  land  in  dispute  be  within  that 
survey,  the  plaintiff  cannot  recover  from  any  title  shown,  or  set  up 
in  this  case." 

tflnswer. — As  the  court  have  already  informed  you,  this  is  not 
the  law.  It  matters  not  whether  Steele's  warrant  was  descriptive 
or  not — it  might  justly  be  abandoned  in  1793,  when  M'Kee's  war- 
rant was  surveyed;  and  if  plaintiff's  claim,  when  he  took  possession 
in  1808,  was  merely  as  an  improver,  and  adverse  to  M'Kee's  war- 
rant, he  had  a  right  to  treat  them  both  as  abandoned,  and  he  has  a 
right  to  recover  in  this  case,  if  you  believe  the  testimony. 

2. — If  the  lines,  as  originally  run  by  John  Parker,  were  after- 
wards, and  before  any  return,  discovered  to  be  run  by  mistake,  and 
if  said  line  ran  across  land  surveyed  previously  on  a  warrant  of 
Ephraim  Steele,  or  so  believed  by  him,  then  the  plot  or  draft  filed 
by  him  as  an  office  paper,  in  the  deputy  surveyor's  office,  correcting 
said  survey,  if  the  same  was  so  intended  by  him,  is  to  be  deemed, 
as  thus  corrected,  to  be  the  official  survey  on  John  M'Kee's  warrant, 
until  altered  by  the  deputy  surveyor,  or  by  order  of  the  surveyor 
general  or  board  of  property. 

Answer. — There  is  no  evidence  that  the  survey  was  not  run 
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according  to  the  wishes  of  John  M'Kee,  or  the  owner  of  the  warrant 
in  that  name.  If  there  was  any  mistake  in  the  matter,  it  was  in  the 
surveyor's  supposing  he  could  not  include  the  land  which  had  been 
once  included  in  a  survey  to  Steele.  If  he  did  actually  afterwards, 
under  such  mistaken  idea,  exclude  such  portion  of  the  land  from 
M'Kee's  survey,  without  the  consent  of  M'Kee,  it  would  not  affect 
M'Kee's  claim  to  the  whole,  as  the  survey  has  never  heen  returned, 
and  those  claiming  under  M'Kee  have  taken  possession  of  the  whole 
before  any  intervening  title  occurred.  There  is  nothing  on  the 
face  of  that  paper  brought  from  the  deputy  surveyor's  office,  which 
hinders  the  owners  of  M'Kee's  warrant  from  claiming  up  to  the 
original  lines  run  for  them,  or  stops  them  from  claiming  to  have  that 
survey  returned,  including  the  land  in  dispute — and  if,  at  the  time 
the  survey  was  made  for  M'Kee,  he  was  under  the  mistaken  notion 
that  he  could  take  no  land  included  by  Sleele's  survey,  if  he  has  not 
had  his  survey  so  returned — but  those  claiming  it,  have  claimed  up 
to  the  lines  originally  made,  they  have  a  right  to  hold  it,  from  any 
thing  that  has  appeared  in  evidence  in  this  case. 

3. — That  no  declaration  or  agreement  as  to  boundary  between 
Shuke  and  Steinmetz  can  operate,  to  enlarge  or  contract  the  real 
boundary  of  the  owner  of  the  fee,  Shuke's  landlord. 

•Answer. — It  is  true,  as  a  general  rule,  that  a  tenant  put  into  pos- 
session of  a  piece  of  property,  has  no  right  to  enlarge  or  diminish 
his  landlord's  boundaries.  But  it  is  also  true,  that  if  Shuke  went 
into  possession  as  an  improver  for  Bausman,  he  had  a  right  to  fix 
the  bounds  with  an  adjoining  improver,  if  no  settled  bounds  had 
been  fixed  by  his  landlord.  There  is  no  evidence  that  Shuke  claim- 
ed or  fixed  any  other  bounds  than  those  claimed  by  his  landlord, 
whose  deed  includes,  by  description,  this  very  land  in  dispute,  if 
the  jury  believe  the  witnesses. 

4. — That  as  the  plaintiff  is  settled  under,  or  has  purchased  from, 
the  owner  or  owners  of  John  M'Kee's  warrant,  and  settled  within 
its  boundaries,  he  cannot  support  an  ejectment  for  land  without  the 
bounds  of  the  survey,  on  said  warrant,  (as  the  legal  survey,)  without 
other  and  a  sufficient  substantive  title  to  the  same. 

•Answer. — This  proposition  is  true  in  the  abstract,  but  as  ap- 
plied to  this  case,  we  have  already  shown  that  if  the  jury  believe  the 
testimony,  the  land  in  dispute  is  within  M'Kee's  warrant,  and  the 
plaintiff,  if  owner  of  that  warrant,  has  a  right  to  have  it  returned, 
including  the  land  in  dispute. 

5. — The  defendant's  not  residing  on  the  land  claimed,  an  eject- 
ment will  not  be  the  remedy;  the  wrong,  if  any,  being  trespass. 

•Answer. — This  point  has  not  been  relied  on  by  defendant's  coun- 
sel; the  only  wonder  is  that  it  was  ever  made. 

To  the  whole  charge  of  the  court,  defendant's  counsel  excepted. 

Foster,  for  plaintiff  in  error. 
Forward,  for  defendant  in  error. 
v. — 3  Q 
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The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  plaintiff  in  error  was  the  defendant  below; 
and  the  first  error  assigned,  which  is  the  only  one  that  raises  a  ques- 
tion of  sufficient  importance  to  make  it  worthy  of  particular  notice, 
is  founded  upon  the  charge  of  the  court  to  the  jury  in  answer  to  the 
plaintiff  in  error's  first  point.  By  this  point,  the  court  was  requested 
to  instruct  the  jury,  that  "if  the  warrant  of  Ephraim  Steele  be  spe- 
cial for  the  land  in  dispute,  and  duly  surveyed,  and  the  land  in  dis- 
pute be  vviihin  that  survey,  the  plaintiff  cannot  recover  from  any 
title  shown  or  set  up  in  this  case."  In  order  to  bring  to  view  Ihe 
whole  of  the  judge's  answer  to  this  point,  it  is  necessary  to  refer  to 
the  charge  itself,  delivered  to  the  jury;  which  has  not  been  placed 
on  our  paper-books,  though  returned  with  the  record.  In  this  charge 
the  court  says,  "  the  defendant  (plaintiff  in  error)  has  given  in  evi- 
dence a  warrant  to  Ephraim  Steele,  dated  the  2d  of  September  1773; 
which  he  has  taken  some  trouble  (for  what  purpose  we  know  not) 
to  prove  to  be  descriptive.  That  from  marks  of  a  survey  on  the 
ground,  and  some  rough  drafts  of  interference  found  in  the  deputy- 
surveyor's  office,  we  may  presume  there  probably  was  a  survey  on 
this  warrant  in  the  year  1773;  but  we  have  not  the  proper  and  legal 
evidence  of  such  a  survey  having  been  made;  nor  is  it  very  mate- 
rial. But,  to  make  the  best  of  the  defendant's  case,  we  will  assume 
that  the  warrant  of  E.  Steele  is  descriptive,  and  that  a  survey  was 
legally  made  upon  it  at  that  time,  (which  never  has  been  returned,) 
which  includes  the  land  in  dispute.  He  has  also  shown  a  warrant 
to  John  M'Kee,  dated  the  1st  of  February  1793,  on  which  an  assist- 
ant deputy  made  the  survey,  up  to  the  boundaries  of  which  the 
plaintiff  (defendant  in  error)  claims.  This  survey  was  also  never 
returned;  but  the  deputy-surveyor,  after  making  a  draft  of  it  in  his 
office,  (which  we  have  in  evidence,)  and  showing  that  a  portion  of 
it  was  covered  by  the  survey  of  E.  Steele,  and  making  a  calculation 
of  the  portion  not  so  included,  seems  to  have  done  nothing  further  in 
the  matter. 

"  The  defendant's  counsel,  in  one  portion  of  his  argument,  assumed 
(though  he  denied  it  in  another)  that  the  plaintiff  was  the  owner,  or 
claimed  under  the  warrant  of  John  M'Kee,  and  had  no  right  to  go 
over  the  reduced  boundaries  of  it,  as  stated  on  the  survey,  he  has 
given  in  evidence. 

"  Let  us  assume  that  James  M'Kee  was  the  owner  of  the  warrant 
of  John  M'Kee;  that  it  was  purchased  at  sheriff's  sale  by  Baus- 
man,  under  whom  the  plaintiff  claims;  and  that  they  have  always 
claimed  to  hold  under  the  John  M'Kee's  warrant;  and  I  have  no 
doubt,  that  this  is  the  fact;  and  I  think  the  jury,  after  this  length  of 
time,  (upwards  of  forty  years),  finding  the  plaintiff,  and  those  under 
whom  he  claims,  twenty-eight  years  in  possession,  and  claiming 
the  land  under,  and  by  virtue  of  this  warrant,  and  no  other  person 
pretending  a  right  to  it  for  forty  years,  might  justly  presume  that 
James  M'Kee  was  the  owner  of  the  warrant  in  the  name  of  John 


Oct.  1836.]  OF  PENNSYLVANIA.  523 

[Steinmetz  v.  Logan.] 

M'Kee,  and  that  the  plaintiff  is  entitled  to  have  it  returned  for  his 
use,  unless  some  one  has  a  better  title.  Taking  this  to  be  the  case, 
the  defendant  has  made  his  case  no  better.  He  pretends  no  to  owner- 
ship of  the  Steele  survey.  In  1793,  when  John  M'Kee's  warrant 
was  taken  out  and  surveyed  on  the  ground,  twenty  years  had  elapsed 
since  the  warrant  and  survey  of  Steele,  without  its  having  been  re- 
turned, or  one  act  of  claim  or  ownership  having  been  made  under 
it,  that  we  have  any  knowledge  of.  In  1793,  the  commonwealth 
would  have  had  a  right  to  treat  that  warrant  as  abandoned,  and  any 
other  purchaser  would  have  had  a  right  to  take  it:  John  M'Kee, 
therefore,  in  1793,  had  a  right  to  treat  the  land  as  vacant,  and  having 
had  a  portion  of  it  included  in  his  survey,  the  deputy-surveyor 
could  have  no  right,  out  of  his  own  mere  notion,  to  cut  out  of  it 
the  best  portion,  and  reduce  M'Kee's  survey  down  to  seventy  acres 
without  his  leave;  nor  do  I  see  that  there  is  any  sufficient  evidence, 
that  the  surveyor  had  such  intention,  even  if  he  had  the  right.  He 
never  returned  the  survey,  nor  have  we  a  survey  prepared  for, re- 
return  with  this  ground  cut  off.  On  the  contrary,  we  have  only  a 
draft,  showing  the  survey  as  made  for  M'Kee,  and  the  interference 
of  Steele;  and  a  calculation  of  the  part  of  M'Kee  interfered  with. 
It  was  his  duty  to  show  these  interferences  in  his  return,  if  he  had 
made  one.  What  evidence  is  there,  that  those  claiming  under  this 
warrant  and  survey,  ever  assented  to  have  this  portion  cut  off;  or 
abandoned  their  claim  to  it?  In  1800,  this  land  is  levied  on  as 
James  M'Kee's,  describing  the  very  land  now  in  dispute  as  part 
of  it,  viz.,  "  waters,  improvements."  In  1801,  Nicholas  Bausman 
purchased  at  sheriff's  sale  under  the  same  description. 

"In  February  1808,  N.  Bailsman's  representatives  leased  thelandto 
John  Shuke,  who,  from  that  time,  claimed  to  this  very  line  in  dispute, 
pointed  it  out  to  the  defendant  as  the  line  of  M'Kee's  warrant,  to  which 
he  claimed;  defendant  bounded  his  improvement  claim  upon  it,  and 
never  offered  to  go  over  it,  till  some  twelve  or  fourteen  years  after- 
wards, when  he  got  it  into  his  head,  that  because  the  survey  of  E. 
Steele  was  twenty  years  older  than  M'Kee's,  ergo,  he,  the  defend- 
ant, who  had  treated  it  as  abandoned,  had  a  right  to  claim  up  to  the 
lines  of  it. 

"  In  either  view  of  the  case,  therefore,  if  you  believe  the  witnesses 
and  the  testimony,  the  plaintiff  is  entitled  to  recover."  After  thus 
advising  the  jury,  the  court  repeat  the  first  point  of  the  plaintiff  in 
error,  as  stated  above,  and  in  answer  thereto,  say,  "  As  the  court 
have  already  informed  you,  this  is  not  the  law.  It  matters  not, 
whether  Steele's  warrant  was  descriptive,  or  not,  it  might  justly  be 
considered  as  abandoned  in  1793,  when  M'Kee's  warrant  was  sur- 
veyed. And  if  plaintiff's  claim,  when  he  took  possession  in  1808, 
was  merely  as  an  improver,  and  adverse  to  M'Kee's  warrant,  he 
had  a  right  to  treat  them  both  as  abandoned;  and  quacunque  via 
data,  he  has  a  right  to  recover  in  this  case,  if  you  believe  the  tes- 
timony." 
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The  question  presented  here  is,  whether  the  owner  of  a  warrant 
for  land  specially  described  therein, upon  which  the  purchase  money 
has  been  paid  to  the  state,  and  a  survey  made  thereon,  without  being 
returned  into  the  surveyor-general's  office,  or  any  thing  more  what- 
ever being  done,  either  in  regard  to  it  or  the  land,  for  the  space  of 
nineteen  years  and  upwards,  is  still  to  be  considered  as  having  a 
good  subsisting  right  or  title  to  the  land  included  within  the  survey: 
or,  whether  he  is  not  to  be  considered  as  having  abandoned  his  sur- 
vey and  claim  to  the  land  embraced  within  it.  Though  the  court 
below  speak  of  the  warrant  in  the  name  of  E.  Steele  having  been 
abandoned,  it  must  be  understood  as  meaning  only  an  abandonment 
of  the  land  surveyed  under  it,  and  not  of  the  warrant  itself:  be- 
cause, it  cannot  well  be  supposed,  that  the  owner  of  such  warrant 
would  abandon  the  warrant;  as  that  would  be  giving  up  all  claim 
for  and  on  account  of  the  money  paid  by  him  to  the  state  for  it. 
He  may,  notwithstanding  he  has  relinquished  his  claim  to  the  land 
surveyed  under  his  warrant,  seeing  it  has  never  been  returned  into 
the  surveyor  general's  office,  have  it  surveyed  upon  other  land  still 
remaining  unappropriated,  and  thus  obtain  full  satisfaction  for  his 
money,  and  a  right  to  the  same  quantity  of  land  mentioned  in  his 
warrant.  This  is  in  conformity  to  the  rule  and  the  practice  which 
has  ever  obtained  at  the  land  office;  but,  if  all  right  of  the  owner  to 
the  warrant  itself  be  once  abandoned  or  relinquished,  it  would  be 
difficult,  perhaps,  for  the  warrantee  hereafter  to  secure  a  right  or  title 
to  any  land  by  means  of  it. 

It  must,  however,  I  think,  be  admitted,  that  at  one  time,  owing 
to  the  particular  situation  of  the  country,  a  great  portion  of  it  being 
wild,  unsettled,  and  indeed  it  may  be  said,  unappropriated,  and 
the  land  office  having  been  closed  during  the  revolutionary  war, 
great  indulgence  was  conceded  to  warrantees  and  locatees  of  lands, 
in  not  requiring  surveys  made  thereon,  to  be  returned;  so  that  if  a 
survey  were  made  upon  a  descriptive  warrant  or  location  within  a 
reasonable  time,  after  taking  it  out,  embracing  the  land  called  for  in 
it,  the  return  of  it  into  the  surveyor-general's  office  did  not  seem  to 
be  regarded  as  of  much  importance  towards  securing  the  right  of  the 
party  to  the  land  so  surveyed:  and  it  was  considered  sufficient  to 
enable  him  to  hold  the  land,  without  a  return  thereof  being  made 
within  any  definite  period,  especially,  if  the  deputy-surveyor  had 
been  paid  his  fees  for  doing  so.  See  Lessee  of  M'Kinney  v.  Houser, 
2  Smith's  Laws  190;  Lessee  of  Lauman  v.  Thomas,  4  Binn.  51; 
M'Cullough  v.  Wallace,  8  Serg.  &,*  Rawle  181.  This  notion  seems 
to  have  rested  mainly  upon  the  ground,  that  as  the  deputy-surveyor 
was  the  agent  of  the  state,  and  it  was  his  duty  in  such  case  to  return 
the  survey,  the  owner  of  it  ought  not,  therefore,  to  be  injured  by 
his  neglect.  Lessee  of  Lauman  v.  Thomas,  4  Sinn.  59.  But,  the 
judicial  opinion,  in  conformity  to  the  progress  of  legislative  action 
on  this  subject,  has  undergone  a  change;  and  it  is  now  settled,  that 
in  all  cases,  as  well  in  the  cases  of  warrants,  as  in  that  of  locations, 
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whether  descriptive  of  the  land  upon  which  they  are  surveyed  or 
not,  it  is  the  duty  of  the  owners  to  have  the  surveys  returned  into 
the  surveyor-general's  office  within  some  reasonable  time,  other- 
wise, subsequent  purchasers  or  settlers  may  be  preferred.  Though 
it  be  the  duty  of  the  deputy-surveyor  to  make  these  returns,  yet,  if 
he  refuse  or  neglect,  the  party  interested  has  it  fully  in  his  power 
to  compel  him  to  do  so,  by  making  complaint  to  the  surveyor-gen- 
eral or  the  board  of  property.  That  twenty  years  are  not  more  than 
a  reasonable  time  for  allowing  a  return  of  survey  to  be  made,  even  in 
the  case  of  a  descriptive  warrant  or  location,  must,  I  think,  be  ad- 
mitted by  every  intelligent  and  disinterested  mind.  We,  therefore, 
think,  that  the  charge  of  the  district  court  to  the  jury  on  this  point 
was  correct;  and  that  it  is  in  perfect  accordance  with  the  doctrine 
and  principles  established  and  laid  down  in  the  cases  of  Chambers  v. 
Mifflin,  1  Penns.  Rep.  74;  Addleman  v.  Masterman,  Id.  454:  Star 
v.  Bradford,  2  Id.  384;  Zerbe  v.  Schall,  4  Watts  138,  and  Glonin- 
ger  v.  Goddard,  ante,  209.  We  also  think,  that  the  direction  of  the 
court  to  the  jury  on  the  other  points,  made  by  the  counsel  for  the 
plaintiff  in  error,  and  excepted  to  and  assigned  for  error,  was  right, 
and  therefore  we  affirm  the  judgment. 
Judgment  affirmed. 


Colt  against  Selden. 

No  particular  form  of  words  is  essential  to  the  validity  of  an  agreement  in  writing 
for  the  sale  of  land. 

The  declarations  of  a  party  to  a  suit  are  not  always  evidence  against  him  ;  if  it  be  the 
admission  of  a  fact  material  to  the  issue,  it  would  be  evidence;  but  if  it  be  but  the  ex- 
pression of  an  opinion  as  to  the  validity  of  his  title,  the  subject  matter  of  inquiry,  and 
no  one  was  prejudiced  by  it,  it  would  not  be  evidence. 

A  contract  in  writing  for  the  sale  and  purchase  of  land  may  be  abandoned  by  the 
vendee,  and  when  his  acts  and  conduct  are  relied  upon  as  evidence  of  abandonment,  it 
is  a  question  of  fact  referable  to  the  jury. 

ERROR  to  the  common  pleas  of  Erie  county. 

This  was  an  action  of  ejectment  for  two  lots  in  the  town  of  Erie, 
by  Joseph  S.  Colt  and  Judah  Colt,  Jun.  against  George  Selden,  Mar- 
tin strong  and  Judah  C.  Spencer.  Both  parties  claimed  under  the 
same  original  title;  and  the  facts  and  contracts  which  gave  rise  to 
the  questions  determined,  are  sufficiently  stated  in  the  opinion  of 
the  Court,  which  was  delivered  by 

HUSTON,  J. — The  plaintiffs  here  were  plaintiffs  below,  and  were 
the  devisees,  or  heirs  of  devisees  of  Judah  Colt,  deceased ;  and  showed 
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title  to  two  lots  in  question  in  the  town  of  Erie,  in  Judah  Colt,  and 
their  right  under  his  will. 

The  defendants  admitted  the  title  to  have  been  in  Mr  Colt,  but 
claimed  as  purchasers — and  showed  a  paper  in  these  words: 
Mr  JUDAH  COLT.  April  20,  1831. 

Sir: — I  will  purchase  of  you  village  lots  No.  3186  and  3187,  situ- 
ate as  follows: — bounded  on  the  south  by  Third  street,  on  the  west 
by  3186,  on  the  north  by  3183,  3188,  and  on  the  east  by  3190,  and 
I  will  give  you  for  the  same  the  sum  of  200  dollars,  payable  as  fol- 
lows: one-fourth  of  the  money  in  carpenter  work  in  the  course  of 
eighteen  months  from  the  above  date,  if  required,  and  the  remaining 
three-fourths  in  two,  three  and  four  years  from  the  above  date,  with 
interest  until  paid ;  and  will  call  with  you  and  enter  into  contract 
for  the  same,  in  your  usual  form,  when  required  to  do  so. 

(Signed)  "JAMES  FAGAN." 

On  the  back  were  indorsed  these  words: — "No.  3186,  3187, 
James  Fagan.  Application  200  dollars.  April  20,  1831." 

The  above  was  kept  by  Mr  Colt,  and  he  made  an  exact  copy  of 
the  paper  and  gave  it  to  James  Fagan.  On  this  the  indorsement 
was:  "Copy. — Certificate,  April  20,  1831.  The  within  is  a  copy 
of  the  one  signed  by  James  Fagan  and  left  with  the  subscriber. 

(Signed)  «  JUDAH  COLT." 

It  was  proved,  and  admitted,  that  the  whole  of  both  papers,  ex- 
cept the  signature  of  James  Fagan,  were  in  the  handwriting  of  Ju- 
dah Colt,  deceased;  and  were  in  a  form  used  by  him  in  his  sales  of 
lots,  and  always  completed  by  deeds  on  payment  of  the  price  by  the 
purchaser. 

On  the  back  of  this  last  paper,  which  had  been  given  to  Fagan, 
was  a  regular  assignment  of  it  and  all  his  right,  &c.  of  the  within 
lots,  to  David  Zimmerman,  in  consideration  of  95  dollars  92  cents, 
dated  the  5th  of  December  1833. 

And  on  the  26th  of  July  1835,  a  formal  assignment,  in  considera- 
tion of  187  dollars  50  cents,  was  made  by  D.  Zimmerman  to  George 
Selden. 

It  was  proved  by  Mr  Sill,  one  of  the  executors  of  Judah  Colt, 
that  Judah  C.  Spencer  had  been  the  clerk  and  agent  of  Mr  Colt,  and 
continued  to  be  clerk  and  agent  of  his  executors  up  to,  and  since 
1835,  and  received,  and  gave  receipts  for  money  and  large  sums; 
and  defendant  then  read  a  receipt  of  Judah  C.  Spencer,  indorsed  on 
the  article  as  follows:  "  August  7,  1835,  received  of  G.  Selden,  25 
dollars  of  the  within  agreement."  This  was  laid  out  of  view  by 
the  judge  for  reasons  which  will  appear. 

Defendants  then  proved,  that  in  the  spring  of  1831  Mr  Colt  went 
with  Fagan  to  the  lots,  told  a  man  who  was  working  for  him  to 
cease,  that  he  had  sold  to  Fagan  and  delivered  possession  to  him; 
that  Fagan  fenced  the  lots  and  rented  them. 

They  also  proved  that  Fagan  got  stuff  for  a  building  for  Mr  Colt, 
who  hauled  it  to  his  ground,  but  died  before  the  eighteen  months 
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had  expired.  There  was  some  dispute  about  the  quantity  of  timber 
got  by  Fagan. 

Fagan,  before  he  sold,  had  claimed  his  contract  from  the  executors 
of  Colt;  and  Selden  had  tendered  the  balance  of  the  purchase  money. 
During  the  trial,  the  plaintiffs  offered  to  prove  what  Judah  C.  Spen- 
cer said  about  Fagan's  claim  in  1833.  This  was  rejected;  because 
the  executors  had  proved  that  Spencer  was  acting  as  the  agent  of  the 
estate  at  that  time,  and,  though  made  a  defendant  on  the  record,  no 
interest  in  him  had  been  shown. 

After  this,  a  witness  proved  that  both  Selden  and  Spencer  had 
said  that  they  were  equally  owners  of  the  lots.  Plaintiffs  then  of- 
fered to  prove  "  what  Spencer  said  before  the  assignment  to  George 
Selden,  and  before  the  receipt  of  the  25  dollars  was  indorsed  as  paid 
by  Selden,"  to  wit,  "  that  Fagan  had  no  interest  in  these  lots." 
This  also  was  rejected  and  exception  taken. 

Admitting  the  general  position,  that  the  admissions  or  declarations 
of  a  party  on  record  are  evidence  against  him,  yet  it  is  subject  to 
limitation  according  to  the  facts;  what  Spencer  said  while  he  was 
agent  of  Colt's  executors,  and  resisting  Fagan's  claim,  was,  at  the  time 
the  words  were  spoken,  the  words  of  the  plaintiffs  by  their  agent. 
Now  the  facts,  and  words  accompanying  the  facts,  being  part  of  the 
res  gestse,  are  generally  evidence,  and  may  be  conclusive;  but  the 
opinions  of  the  one  party  or  the  other  have  no  effect  on  the  validity  of 
a  title  to  land,  unless  the  expression  of  such  opinion  has  induced  the 
other  party  to  do  or  omit  something.  This  court  decided,  in  Paul 
v.  Mackay,  3  Watts  125,  that  the  declarations  of  a  party  who  had 
a  deed,  that  he  had  no  title;  and  acts  of  his,  under  that  mistaken 
impression,  were  improperly  received  in  evidence.  "  If  title  by 
deed  could  be  divested  by  proof  of  this  kind,"  say  the  court,  "real 
estate  would  be  held  by  a  very  loose  title  indeed."  If  the  represen- 
tatives of  Mr  Colt  had,  by  the  representations  or  opinions  of  any 
one  of  the  present  defendants,  been  induced  to  do  any  act,  or  omit 
to  do  any  thing  which  injured  their  claim,  it  might  be  otherwise, 
but  the  opinion  of  their  own  agent,  or  of  G.  Selden  at  one  time,  as  to 
the  validity  of  Fagan's  right,  can  make  that  right  neither  better  nor 
worse. 

As  it  was  probable  J.  C.  Spencer  was  interested  with  Selden  when 
he  received  the  25  dollars  on  the  agreement,  in  August  1835,  the 
court  left  that,  and  the  effect  of  it,  out  of  view  in  submitting  the 
cause  to  the  jury.  If  the  evidence  offered  had  been  to  prove 
the  admission  of  a  fact  material  to  have  been  considered  by  the  jury 
in  forming  their  opinion,  the  question  of  admitting  the  evidence, 
might  have  been  worthy  of  more  consideration;  but  the  evidence 
offered  was  to  prove  what  was  the  opinion  of  Spencer  of  a  title,  a 
matter  which,  under  the  circumstances  of  this  case,  the  jury  must 
have  been  told  was  immaterial.  The  cause  was  to  be  decided  on  the 
facts  proved,  not  on  proof  of  the  opinions  of  others,  even  if  those 
others  should  have  become  parties. 
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The  other  error,  insisted  on  here,  is  to  the  charge  of  the  court. 
There  were  at  most  but  two  questions  in  the  cause,  whether  therp 
was  evidence  of  a  contract?  and  if  so,  whether  that  contract  had  been 
rescinded  by  both  parties,  or  so  neglected  by  Fagan  that  the  jury 
ought  to  consider  it  abandoned  by  him?  yet  nine  points  were  sub- 
mitted to  the  court  on  which  their  opinion  was  required. 

On  the  first  there  could  be  no  doubt;  no  express  form  of  words  is 
necessary  to  make  a  contract;  here,  the  precise  property  is  stated, 
and  the  boundaries,  and  the  price,  and  manner,  and  times  of  pay- 
ment; all  this  written  by  Mr  Colt  and  signed  by  Fagan,  then  copied 
by  him,  called  a  certificate  and  copy  of  the  one  signed  by  Fagan, 
and  this  signed  by  Mr  Colt,  and  delivered  to  Fagan.  The  act  of 
1772  does  not  require  a  deed  or  writing  under  seal;  any  note  in 
writing,  showing  that  there  is  a  contract,  if  signed  by  the  parties,  is 
sufficient.  This  writing,  and  the  actual  delivery  of  possession,  and 
fencing  and  occupancy  by  Fagan,  left  no  doubt;  but  the  fact  proved 
and  admitted,  that  in  this  form  Mr  Colt  made  all  his  contracts,  and 
always  complied  with  them,  was  of  such  nature  as  to  give  force  to 
it. 

The  court  did  not  tell  the  jury  it  was  or  was  not  abandoned.  The 
facts  proved  were  stated;  but  there  were  matters  connected  with 
those  facts  not  proved.  The  timber  was  hewn  by  Fagan  and  hauled 
to  the  ground  by  Colt;  before  the  house  was  erected  a  foundation 
must  have  been  prepared,  and  shingles  and  nails  to  cover  it  provided, 
and  the  carpenter  work  was  to  be  performed  if  required. 

Fagan's  bill  for  stuff  prepared  by  him  was  44  dollars;  there  was 
no  proof  whether  Colt  prevented  any  more  being  done,  or  whether 
it  stopped  from  Fagan's  default.  Colt  died  before  the  next  payment 
was  to  be  made,  and  his  executors  made  objections  to  complying 
with  the  contract.  It  was  a  proper  case  to  submit  to  a  jury.  The 
facts  proved  would  not  have  justified  the  court  in  saying  that  the 
delay  was  such  as  amounted  to  an  abandonment.  There  are  cases 
where  a  court  may  so  instruct  a  jury,  but  those  are  where  there  has 
been  longer  delay,  and  more  decisive  neglect  than  existed  in  this 
case. 

Judgment  affirmed. 
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Beale  against  The  Bank. 

A  judgment  assigned  as  collateral  security  for  the  payment  of  a  debt,  becomes  for 
all  purposes  the  property  and  under  the  exclusive  control  of  the  assignee.  The 
latter  is  chargeable  if  it  be  lost  through  his  neglect. 

ERROR  to  the  common  pleas  of  */1lleghany  county. 

The  Farmers  and  Mechanics'  Bank  against  George  Beale.  Scire 
facias  upon  a  judgment. 

The  defendant  gave  in  evidence  the  records  of  several  judgments 
in  his  favour  upon  the  docket  of  a  justice  of  the  peace,  which  he 
had  assigned  to  Edward  Simpson,  Esq.,  for  the  use  of  the  plaintiff, 
and  gave  evidence  that  50  dollars  had  been  paid  on  one  of  them  to 
the  justice. 

Edward  Simpson,  Esq.,  having  been  sworn  on  behalf  of  the 
plaintiff,  testified  as  follows: 

"At  the  time  the  judgments  were  assigned,  I  had  an  execution 
out  against  Mr  Beale,  at  the  suit  of  the  Farmers  and  Mechanics' 
Bank.  He  told  me  that  he  had  a  parcel  of  judgments  on  Esq. 
Enoch's  docket  against  his  brother-in-law.  That  he  did  not  wish 
to  coerce  payment;  but  would  assign  them  to  me  to  pay  this  judg- 
ment. I  took  the  assignment  of  the  judgments  and  agreed  to  give 
him  credit  for  any  amount  that  might  be  paid  on  the  judgments.  I 
did  not  consider  myself  as  bound  to  go  on  and  see  that  they  were 
collected.  I  never  ordered  any  execution  upon  any  of  them,  nor 
interfered  in  any  way  either  by  ordering  or  staying  executions. 
When  any  money  was  paid  I  got  it  from  Esq.  Enoch,  and  gave 
credit  for  it.  I  got  the  money  on  William  Pentland's  and  William 
B.  Foster's  judgments,  and  there  is  credit  given  for  them  in  my 
account.  Mr  Beale  never  employed  me  as  his  attorney  to  get  or 
collect  the  money,  nor  did  he  offer  me  any  thing  if  I  would  get  it. 
Those  judgments  were  merely  placed  in  my  hands  as  collateral 
security  by  Mr  Beale j  they  were  not  taken  by  me  as  payment;  I 
would  not  have  assumed  such  a  responsibility. 

"  I  am  not  a  stockholder  in  the  Farmers  and  Mechanics'  Bank. 
This  claim  is  not  coming  to  me.  Mr  Beale  gave  me  10  dollars  I 
think  at  the  time  these  judgments  were  assigned.  I  did  not  con- 
sider myself  in  any  way  bound  to  go  on  and  attend  to  the  collection 
of  the  money  on  the  judgments  assigned.  I  never  went  for  money 
collected  by  Esq.  Enoch,  upon  these  judgments,  unless  I  had  re- 
ceived notice  of  its  having  been  collected.  This  was  our  under- 
standing. Of  the  payment  of  the  50  dollars,  by  E.  Pentland,  I 
knew  nothing  until  to-day  on  the  trial  of  this  cause." 

Upon  this  evidence  the  court  below,  charged  the  jury  that  the 
v. — 3  R 
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defendant  was  not  entitled  to  the  credit  of  50  dollars  paid  to  the 
justice. 

M'Candless  and  Fetterman,  for  plaintiff  in  error,  cited  2  Wils. 
353;  2  Ld.  Raym.  930;  Bull.  182;  2  Wash.  C.  C.  Rep.  191. 

Shayler,  for  defendant  in  error. 

PER  CURIAM. — The  judgment  was  undoubtedly  taken  as  colla- 
teral security,  and  not  as  satisfaction;  yet  it  became,  to  all  intents, 
the  property  of  the  bank,  and  subject  to  its  exclusive  control  the 
instant  it  was  assigned.  Had  the  defendant  given  directions  for  its 
collection,  the  justice  might  have  disregarded  them;  and  it  was 
therefore  the  business  of  the  bank  to  proceed  with  reasonable  dili- 
gence. Such  is  admitted  to  be  the  abstract  consequence  of  the  rela- 
tion created  by  the  contract  of  assignment;  but  it  is  supposed  that 
a  different  consequence  was  produced  by  the  special  nature  of  its 
terms.  Is  there  a  word  in  the  testimony  to  show  that  the  defendant 
agreed  to  give  notice  of  payments  in  order  to  enable  the  bank  to 
call  on  the  justice  for  its  money?  Mr  Simpson  does  not  say  that 
such  was  a  distinct  condition.  He  says  it  was  the  understanding 
that  he  should  have  notice;  but  this  understanding,  if  it  were  worth 
any  thing  on  other  grounds,  seems  to  have  arisen,  not  from  any 
thing  expressed  by  the  defendant,  but  from  his  own  misapprehen- 
sion of  the  legal  consequences,  in  supposing  that  he  was  not  bound 
to  trouble  himself  with  the  business  of  collection  because  the  de- 
fendant had  not  employed  him.  The  terms  of  a  special  contract, 
however,  are  to  be  expressed,  and  not  to  rest  in  understanding 
merely,  which  is  a  matter  of  such  dangerous  tendency  in  legal  esti- 
mation as  to  be  incompetent  evidence  of  an  ordinary  fact.  The 
defendant  was  entitled  to  a  credit  for  the  payments  lost  by  the 
supineness  of  the  bank. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Cowan  against  Getty. 

A  return  of  service  of  a  scire  facias  sur  mortgage,  upon  a  tenant  in  possession » 
under  an  alienee  of  the  mortgagor,  who  holds  by  a  deed  subsequent  to  the  mortgage> 
is  not  such  a  service  that  the  judgment  therein  will  bind  the  alienee,  without  further 
proof  of  his  knowledge  of  the  proceedings. 

In  an  action  ot  ejectment,  in  which  the  plaintiff  relies  upon  a  title  under  a  sheriff's 
sale  on  a  mortgage,  of  which  the  defendant  was  entitled  to  have  had  notice,  by  service 
of  the  scire  facias  upon  him,  the  latter  may  make  the  same  defence  upon  the  allega- 
tion of  payment  of  the  mortgage  before  judgment,  as  he  might  have  made  if  he  had 
been  summoned  upon  the  scire  facias. 

ERROR  to  the  district  court  of  Mleghany  county. 

Hugh  Cowan  against  Samuel  Getty.     Ejectment. 

In  the  year  1809,  Jeremiah  Wright  was  seised  of  the  land  in  dis- 
pute, and  on  the  llth  of  September,  in  that  year,  he  mortgaged  the 
same  to  John  M'Michael,  for  the  sum  of  297  dollars. 

On  the  19th  of  September  1811,  Jeremiah  Wright  entered  into 
an  article  of  agreement  with  Hugh  Sterling  and  Isabella  Noble,  for 
the  sale  of  the  same  tract  of  land.  And  on  the  1st  of  October  fol- 
lowing Jeremiah  Wright  and  wife  executed  a  deed  for  the  premises, 
to  Hugh  Sterling,  for  the  sum  of  794  dollars. 

On  the  12th  of  January  1814,  Mrs  Isabella  Noble  assigned  all 
her  title  under  the  article  to  James  Gray.  In  1814,  Hugh  Sterling 
died,  leaving  no  heirs  of  his  body,  but  a  widow,  four  brothers  and 
sisters,  or  their  issue,  his  heirs  at  law.  On  the  24th  of  January  1815, 
William  Waters,  the  heir  at  law  to  one  fourth  of  the  property  of 
Hugh  Sterling  (being  the  only  son  of  a  deceased  sister)  together 
with  the  widow  of  Hugh  Sterling,  convey  their  interest  to  James 
Gray.  On  the  30th  of  March  1816,  James  Gray  conveys  to  Thomas 
0  Connor  with  general  warranty;  and  on  the  23d  of  March  1818, 
Thomas  O'Connor  conveys  to  John  O'Connor. 

To  April  term  1826,  a  scire  facias  issued  on  the  mortgage, 
against  Jeremiah  Wright,  to  which  Jacob  Douthet,  tenant  in  posses- 
sion, was  made  a  party.  This  writ  was  returned  served  on  Jacob 
Douthet  and  nihil  as  to  Jeremiah  Wright.  To  this  suit  a  general 
appearance  was  entered  by  two  counsel.  And  an  appearance  de  bene 
esse  by  another.  Two  of  the  counsel  withdrew  their  appearance, 
and  the  other  paid  no  attention  to  the  suit — and  finally  a  verdict  was 
rendered  for  plaintiff  on  the  13th  of  October  1832,  for  709  dollars, 
the  whole  amount  of  mortgage  and  interest,  no  person  taking  any 
part  or  making  any  defence  for  the  defendants. 

On  the  levari  facias  afterwards  issued,  the  plaintiff  in  this  case, 
who  acted  as  the  agent  for  the  mortgagee  M'Michael,  became 
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the  purchaser  of  the  property  for  160  dollars.     Against  the  validity 
of  this  title  of  the  plaintiff,  the  defendants  alleged, 

That  Jeremiah  Wright  was  dead  at  the  time  of  the  trial  and  judg- 
ment entered  on  the  mortgage,  and  therefore  that  the  judgment  is  a 
nullity  and  absolutely  void.  It  was  proved  that  Jeremiah  Wright 
left  the  country  in  the  summer  of  1824,  and  has  not  been  heard  from 
since,  except  that  about  three  or  four  years  ago  it  was  reported  that  he 
was  dead.  On  this  part  of  the  case  the  court  below  (Grier,  President), 
said,  "  It  is  true  that  upon  such  evidence  the  jury  might  fairly  infer 
his  death  before  the  judgment  was  rendered.  But  as  Roberts,  one 
of  the  counsel,  who  had  entered  a  general  appearance  (and  of  course, 
whether  authorised  or  not,  represented  Wright)  never  had  with- 
drawn such  appearance,  nor  suggested  the  death  of  the  defendant — 
the  plaintiff  was  not  bound  to  know  it  (and  although  this  court  have 
decided,  that  process  issued  against  a  deceased  person  is  absolutely 
void),  yet  we  are  not  prepared  to  decide,  that  even  if  the  jury  do 
believe  the  defendant  was  dead,  that  the  judgment  rendered  is  void. 
It  is  the  judgment  of  a  court  having  jurisdiction,  and  I  do  not  know 
that  it  has  ever  been  decided,  that  on  a  judgment  on  a  mortgage, 
and  afterwards  the  mortgagor  dies,  that  it  is  necessary  to  make  his 
representatives  a  party  to  the  levari  facias — the  judgment  itself 
being  in  the  nature  of  a  decree  of  foreclosure,  and  an  order  of  sale 
a  proceeding  in  rem." 

But  it  is  contended  also,  that  the  whole  mortgage  money  had  been 
paid  more  than  ten  years  before  the  suit  on  this  mortgage  was  insti- 
tuted, and  that  the  scire  facias  was  fraudulently  prosecuted  by 
the  mortgagee  after  the  mortgagor  had  left  the  country. 

To  which  the  court  below  said,  "  This,  if  true,  may  be  a  good 
defence,  provided  the  defendants  are  not  estopped  from  making  it, 
either  by  their  own  laches  or  some  superior  equity  of  the  plain- 
tiff's. 

To  the  April  term  1815,  John  M'Michael  brought  an  ejectment 
on  his  mortgage,  against  Isabella  Noble,  who  was  then  in  possession; 
to  which  suit  James  Gray,  her  landlord,  was  made  a  party — and  on 
the  trial,  before  the  arbitrators,  it  was  proved  to  their  satisfaction, 
that  the  whole  mortgage  was  paid;  and  they  found  accordingly  for  the 
defendants.  The  plaintiff  never  thought  fit  to  appeal  from  the  award. 

On  this  subject  the  court  below  said,  "  Even  if  this  judgment 
was  not  conclusive  of  the  fact,  you  might  probably  be  of  the  opinion, 
that  the  evidence  now  before  you,  of  itself,  is  sufficient  and  satisfac- 
tory that  this  mortgage  was  fully  paid  and  satisfied  more  than 
twenty  years  ago.  But  are  the  defendants  estopped  from  making 
this  defence  in  this  case." 

"  It  is  a  well  established  rule  of  law,  that  a  judgment  binds  or 
estops  none  but  parties  or  privies.     It  is  also  decided  that  it  is  not 
necessary  in  this  state  to  give  notice  to  the  terre-tenant  of  the  mort 
gaged  premises,  of  the  suing  out  of  the  writ  of  scire  facias;  or  to 
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make  him  a  party  to  the  proceedings  in  any  way,  in  order  to  make 
a  good  and  valid  sale  of  the  land,  to  satisfy  the  debt,  or  money  due 
upon  the  mortgage.  In  some  places  it  is  the  practice  to  give  notice 
to  the  terre-tenant — and  the  only  difference  that  a  want  of  notice  to 
the  terre-tenant  makes,  is,  that  he  will  be  permitted  to  make  any 
available  defence  against  the  purchaser  of  the  land  at  sheriff's  sale, 
that  he  might  have  set  up  on  the  trial  of  the  scire  facias,  in  case  it 
had  been  served  on  him.  Clarke  v.  Mather,  1  Watts  491;  Neas  v. 
Hollenback,  1  Serg.  fy  Rawle  548.  But  if  it  has  been  served  on 
him,  he  can  make  no  such  defence  against  the  sheriff's  vendee.  He 
who  will  not  speak  when  he  may  be  heard,  shall  not  afterwards  be 
heard  when  he  may  wish  to  speak." 

"Had  the  defendants  here  notice?  or  were  they  heard?  for  in 
either  case  they  will  be  estopped  from  setting  up  their  defence  now, 
which  they  might  have  made,  or  did  make  before. 

The  return  of  the  writ  in  this  case  was  "  served  by  showing  this 
writ  to  Jacob  Douthet,  and  leaving  a  copy."  Jacob  Douthet  was, 
as  is  testified  by  Mr.  Burke,  in  possession,  a  tenant  under  John 
O'Connor,  who,  at  that  time,  was  the  terre-tenant.  Was  this  notice 
to  O'Connor?  I  think  it  was  not.  Unless  accompanied  with 
proof  that  O'Connor  had  received  it  or  had  employed  counsel  to 
appear  in  the  case,  I  know  of  no  rule  of  law  or  justice  that  makes 
service  of  a  scire  facias  sur  mortgage  on  the  occupant  of  land, 
notice  to  the  owner.  Have  you  any  evidence  that  O'Connor  had 
notice?  Or  that,  having  knowledge,  he  appeared  and  was  heard,  or 
might  have  been  heard?  Messrs.  Burke  and  Fetterman,  who  ap- 
peared at  one  time,  swore  that  they  never  were  employed  by  or  ap- 
peared for  O'Connor  or  Douthet.  Roberts,  who  appears  (very  con- 
veniently for  plaintiff)  without  stating  for  whom,  must  be  taken 
to  have  appeared  generally  for  the  defendants  on  record,  (whether 
in  fact  employed  by  plaintiff  or  defendant.)  You  have  no  evi- 
dence that  he  was  employed  by  O'Connor;  but  it  is  said  that 
James  Gray  employed  Burke  and  Fetterman  in  that  case,  and  that 
as  he  attends  to  the  defence  in  this  case,  being  liable  on  his  warranty 
of  the  premises,  the  defendants  cannot  now  make  this  defence.  It 
is  true  Mr.  Gray  spoke  to  Burke  and  Fetterman  to  see  to  the  mort- 
gage case — that  they  did  enter  their  names  on  the  docket — and  after- 
wards (for  what  reason  it  does  not  appear)  withdrew.  Now  as 
James  Gray  had  no  title  to  the  premises  at  the  time,  it  is  unne- 
cessary to  decide,  whether  knowledge  of  the  proceedings  was  equal 
to  notice;  or  whether,  if  the  owner  have  knowledge  merely  of  a 
scire  facias,  and  employed  counsel  to  look  to  his  interests,  (who 
might  think  that  their  client  not  being  notified  of  the  proceedings, 
was  not  bound;  and  might,  therefore,  withdraw  from  the  case,  and 
make  no  defence,)  he  would  be  bound  by  a  judgment,  when  he  had  not, 
in  fact,  had  a  hearing,  or  been  made  a  party.  Although  James  Gray 
had  covenanted  to  warrant  Thomas  O'Connor,  it  does  not  follow  that 
notice  to  him  would  bind  John  O'Connor,  the  claimant  or  owner  of 
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the  land.  Nor  because  Gray,  on  account  of  his  warranty,  has  been 
noticed  to  defend  in  this  case,  by  John  O'Connor,  does  that  make 
his  act  binding  on,  or  conclusive  upon  him  in  the  mortgage  case. 
O'Connor  has  a  claim  to  stand  on  his  own  rights — his  warranty 
might  be  a  very  inadequate  resource  in  case  of  loss.  The  fact  that 
Gray,  the  warrantor,  had  spoken  to  counsel,  may  afford  some  ground 
for  an  inference  or  presumption,  that  possibly  Douthet  had  notified 
his  landlord  O'Connor,  and  O'Connor  had  notified  Gray,  his  war- 
rantor, to  defend  the  mortgage  suit — but  unless  strengthened  by 
evidence  of  some  other  facts  or  circumstances  of  knowledge  or 
notice,  or  interference  by  O'Connor,  you  may  not  think  it  alone 
sufficient  evidence  of  that  fact.  If  you  believe  then  that  O'Connor 
had  no  notice  of  the  mortgaged  proceedings — and  that  he  took  no 
part  in  them,  nor  had  a  hearing;  if  you  believe  also,  that  the  whole 
mortgage  money  was  fully  paid  and  satisfied  to  M'Mrchael,  long 
before  the  suit  was  entered  on  the  mortgage,  can  the  plaintiff  in  this 
case  recover? 

The  plaintiff's  counsel  contend  that  he  is  a  stranger  in  this  case; 
that  he  purchased  on  the  faith  of  a  judgment  of  the  court,  and 
therefore  should  be  protected.  But  although  this  fact  might  be  very 
greatly  doubted,  and  there  is  much  more  than  a  suspicion,  from  the 
fact  of  plaintiff's  agency,  the  price,  (so  far  less  than  the  amount  of 
the  judgment  or  the  value  of  the  land,)  the  singular  receipt  for  the 
mortgage,  given  to  the  plaintiff,  &c.,  that  John  M'Michael  is  the 
real  party  in  interest.  Yet  I  consider  it,  under  the  decision  of  our 
supreme  court  on  this  subject,  as  immaterial. 

The  equity  of  a  plaintiff  who  has  purchased  at  a  sheriff's  sale  on 
a  judgment  sur  mortgage,  to  which  he  was  no  party,  is  no  greater 
than  that  of  a  defendant,  who  is  also  a  stranger  to  the  same  proceed- 
ings. A  person  who  purchases  property  at  a  sheriff's  sale  on  a 
scire  facias  sur  mortgage  knows,  or  ought  to  know  that  the  judg- 
ment binds,  and  is  conclusive  against  none  but  parties  or  privies. 
It  is  his  business  to  inquire  against  whom  the  judgment  was  ren- 
dered, and  that  if  he  finds  that  the  terre-tenant  or  owner  of  the  land 
is  not  a  party  to  the  judgment,  or  took  no  part  in  it,  he  knows  that 
he  runs  the  risk  of  losing  his  title,  if  it  be  afterwards  proved  that 
the  mortgage  was  paid. 
Verdict  for  defendant. 
Errors  assigned. 

1.  The  court  erred  in  admitting  testimony  for  the  purpose  of 
impeaching  the  judgment  in  the  scire  facias  proceedings  on  the 
mortgage;  and  in  charging  the  jury  that  said  judgment  may  be  im- 
peached collaterally,  as  in  this  case. 

2.  The  court  erred  in  charging  the  jury  that  notice  to  the  tenant 
in  possession,  of  the  scire  facias  proceedings  on  the  mortgage,  was 
not  notice  to  his  landlord,  O'Connor. 

3.  The  court  erred  in  charging  the  jury,  that  a  person  who  pur- 
chases property  at  sheriff's  sale  on  a  scire  facias  sur  mortgage, 
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is  bound  to  inquire  whether  all  persons  who  may  have  acquired  an 
interest  in  the  land  subsequent  to  the  giving  of  the  mortgage,  had 
notice  of  the  scire  facias  proceedings. 

Metcalf,  for  plaintiff  in  error. 
Fetterman,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  defence  in  this  ejectment  was,  that  the  mo- 
ney due  on  the  mortgage  had  been  fully  paid  and  satisfied  before 
the  institution  of  the  scire  facias  in  which  judgment  was  obtained, 
execution  issued,  and  the  land  sold  by  the  sheriff  to  the  present 
plaintiff.  And  the  question  is,  whether  a  return  of  service  of  the 
scire  facias  on  a  tenant  in  possession  under  the  alienee  of  the  mort- 
gagor, who  holds  by  a  deed  subsequent  to  the  mortgage,  is  such  a 
service  that  the  judgment  therein  binds  the  alienee,  without  further 
proof  of  his  knowledge  of  the  proceedings.  The  court  below  were 
of  opinion  that  it  was  not,  and  in  this  we  think  there  was  no  error. 
If  the  plaintiff  in  the  scire  facias  means  to  bind  the  alienee  by  a 
proceeding  against  him  as  terre-tenant,  the  service  ought  to  be  upon 
him,  or  it  should  appear  that  he  had  notice  of  the  pendency  of  the 
suit,  and  an  opportunity  to  defend  it.  It  would  be  right  and  proper 
that  tenants  should,  in  all  cases,  give  notice  to  their  landlords  of  the 
service  of  process  upon  them  affecting  the  title  of  their  landlords, 
but,  there  is  no  law  obliging  them  to  do  so,  in  a  case  like  the  pre- 
sent. In  ejectment,  the  tenant  is  required  to  give  notice,  by  act  of 
assembly,  under  a  penalty.  It  would  be  dangerous  to  the  interests 
of  the  landlord  to  hold,  that  service  of  process  affecting  the  land,  on 
his  tenant,  is  service  on  him,  where  the  tenant  may  or  may  not  in- 
form him  of  it  at  his  own  option,  and  with  impunity.  It  is  to  be  ob- 
served, in  the  present  case,  that  although  the  mortgagor  was  a  party 
in  the  scire  facias,  yet  there  was  no  return  of  service  as  to  him,  or 
appearance  expressly  for  him,  or  judgment  against  him  on  nihil 
dicit.  The  appearance  of  the  attorneys  is  for  defendant,  and  that 
must  be  taken  to  mean  the  defendant  who  was  served.  The  sole 
question  is  as  to  the  efficacy  of  a  service  on  a  tenant. 

Judgment  affirmed. 
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Conrad  against  Farrow. 

In  order  to  prove  the  execution  of  a  paper  by  secondary  evidence,  it  is  only  necessary 
for  the  party  to  show,  that  he  has  neglected  nothing  which  afforded  a  reasonable  hope 
of  procuring  the  testimony  of  the  subscribing  witness. 

The  confession  of  a  party  that  he  executed  a  paper,  is  not  secondary  to  proof  of  hand- 
writing. 

ERROR  to  the  common  pleas  of  JHleghany  county. 

William  Conrad  against  John  Farrow;  Replevin.  The  plaintiff, 
in  order  to  enable  him  to  give  in  evidence  a  bill  of  sale  of  the  pro- 
perty in  dispute,  to  which  Joseph  Turner  and  Samuel  Bennett  were 
witnesses,  gave  the  following  evidence: 

Moses  Brawdy,  sworn. — I  have  had  this  subpoena  in  my  hands  for 
about  eight  days,  t  have  made  inquiry  and  cannot  find  where  either 
Samuel  Bennett  or  Joseph  Turner  resides.  I  had  a  subpoena  for 
them  some  courts  ago  in  this  case.  1  then  made  inquiries  for  them 
and  was  told  at  the  Exchange,  that  a  person  of  the  name  of  one  of 
them,  had  gone  down  the  river;  and  another  of  the  name  of  the 
other,  over  the  mountains.  I  did  not  at  this  time  go  out  of  the  city 
to  inquire  after  them.  I  inquired  at  the  Exchange  and  the  other 
public  houses,  and  at  such  places  as  I  thought  I  might  learn  any 
thing  about  them.  When  I  had  the  subpoena  before  at  the  December 
court  of  last  year,  I  went  into  the  country  but  could  learn  nothing 
of  them.  This  paper  (bill  of  sale,)  was  given  to  me  in  order  to 
make  inquiry  to  prove  the  handwriting  of  Bennett,  Turner,  and 
Farrow,  and  I  could  find  no  person  who  knew  the  handwriting. 
Cross  examined.  The  first  person  I  inquired  of,  was  the  bar-keeper 
at  Badgley's  in  the  Diamond.  I  also  showed  the  names  to  M.  B. 
Lowrie,  Esq.,  Charles  H.  Israel,  Esq.,  and  Hutchinson  &  Ledlie. 
I  then  went  to  Mr.  Kingston,  and  sent  the  paper  by  a  boy  up  to  his 
room,  where  he  was  said  to  be  sick — the  boy  brought  me  word  that 
Mr.  Kingston  said  he  did  not  know  where  the  persons  were  or  any 
thing  about  their  handwriting.  I  inquired  of  such  persons  as 
I  thought  would  be  likely  to  know.  When  I  had  the  subpoena  be- 
fore I  went  to  Wilkinsburg,  and  inquired  for  these  witnesses  at  the 
house  where  Farrow  had  resided,  and  could  learn  nothing  of  them. 

C.  Darragh,  Esq.,  sworn. — I  know  John  Farrow  the  defendant, 
and  Joseph  Turner.  Farrow  resided  in  1833,  in  Wheeling,  Vir- 
ginia, as  also  did  Turner.  Farrow  and  Turner  moved  to  Alleghany 
county  some  time  in  the  Spring  of  1833,  and  Farrow  kept  a  public 
house  in  Wilkinsburg  in  Alleghany  county.  Farrow  left  Pitts- 
burgh for  Wheeling  with  his  family  some  time  in  the  fall  or  winter 
of  1833.  I  saw  Turner  at  Farrow's  when  he  kept  tavern  at  Wilkins- 
burg, but  have  not  seen  or  heard  of  him  since.  It  was  in  the 
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summer  of  1833  that  I  last  saw  Turner — I  know  nothing  about 
Samuel  Bennett.  When  I  saw  Turner  at  Farrow's  tavern  in  this 
•county,  he  was  acting  as  bar-keeper.  The  bill  of  sale  was  given  to 
me  by  Mr  Conrad  the  plaintiff — I  saw  the  plaintiff,  the  defendant, 
and  Joseph  Turner,  within  forty-eight  hours  thereafter — as  I  under- 
stood from  all  of  them,  it  was  within  forty-eight  hours  after  their 
arrival  from  Wheeling,  that  I  first  saw  them.  Cross  examination. 
I  do  not  know  but  Turner  is  now  residing  in  Alleghany  county. 

Plaintiff's  counsel  having,  as  he  deemed,  laid  the  necessary 
grounds  for  the  introduction  of  secondary  evidence  showing  the 
execution  of  the  bill  of  sale,  then  offered  to  prove  by  C.  Darragh, 
Esq. — "That  John  Farrow  the  defendant,  had  stated  to  witness  that 
he,  defendant,  had  executed  the  bill  of  sale,  which  is  now  shown  to 
him,  of  the  articles  mentioned  in  plaintiff's  narration,  that  he  owed 
the  money  to  the  plaintiff,  in  consideration  of  which  the  transfer 
had  been  made,  and  that  this  admission  by  defendant  was  in  the 
presence  of  Turner,  one  of  the  subscribing  witnesses  to  the  bill  of 
sale."  To  which  evidence  defendant's  counsel  objected;  the  court 
overruled  the  evidence,  to  which  the  plaintiff's  counsel  excepted. 

Plaintiff's  counsel  then  offered,  in  support  of  his  claim,  to  prove 
by  C.  Darragh,  Esq. — "That  the  defendant  John  Farrow,  at  differ- 
ent times,  admitted  to  him,  that  the  property  in  plaintiff's  declara- 
tion set  forth,  was  the  property  of  plaintiff,  and  that  he,  defendant, 
had  sold  it  to  plaintiff  for  a  debt  which  he  owed  plaintiff.  Witness 
in  reply  to  a  question  put  by  the  court,  having  said  that  he  first  de- 
rived his  knowledge  of  the  property  being  in  the  plaintiff  from  a 
bill  of  sale  which  was  in  his  possession,  before  John  Farrow  the 
defendant  called  upon  him.  To  which  evidence  defendant's  counsel 
objected;  the  court  overruled  the  evidence;  and  upon  exception  by 
plaintiff's  couusel,  sealed  a  bill  of  exceptions. 

The  court  thereupon  charged  the  jury  that  they  had  no  evidence 
of  plaintiff's  claim;  and  directed  them  to  find  a  verdict  for  defend- 
ant, which  was  rendered  accordingly. 

Livingston,  for  plaintiff  in  error. 
M'Candless,  for  defendant  in  error. 

PER  GURIAM. — The  rule  of  the  common  law,  which  prefers  evi- 
dence of  hand-writing  to  confession,  seems  to  have  been  carried  to 
an  extreme.  Undoubtedly  nothing  ought  to  be  neglected,  which 
affords  a  reasonable  hope  of  procuring  the  testimony  of  the  subscri- 
bing witnesses,  who  are  supposed  to  know  the  minutest  particulars 
of  the  act  of  execution;  but  the  rule  being  satisfied  in  that  respect, 
there  seems  to  be  no  reason  why  the  confession  of  the  party  should 
be  deemed  secondary  to  evidence  of  handwriting.  As  regards  en- 
deavours to  procure  the  subscribing  witnesses,  the  rule  is  not  to  be 
strained  beyond  the  requirements  of  convenience.  When  a  party 
finds  names  subscribed  to  the  attestation,  without  a  visible  ligament 
V.— 3  s 
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of  connection  with  any  thing  in  the  known  world,  what  is  he  to  do  ? 
Certainly  not  to  inquire  of  every  one  in  the  world.  In  the  investi- 
tigation  of  old  transactions,  the  witnesses  sometimes  seem  to  have 
dropped,  for  the  occasion,  from  the  clouds;  and  where  no  particular 
avenue  to  a  knowledge  of  them  promises  to  be  more  productive 
than  another,  it  is  hard  for  a  party  to  determine  what  to  do.  We 
certainly  would  not  expect  him  to  stand  at  the  way  side,  inqui- 
ring of  every  one  who  passed.  The  research  here,  however,  was  not 
entirely  fruitless.  The  agent  learned  that  a  person  bearing  the 
name  of  one  of  the  witnesses  had  gone  down  the  river;  and  that 
another  had  gone  over  the  mountains.  Was  he  to  follow  them  to 
the  verge  of  the  state?  such  pursuit  would  have  been  idle.  Under 
these  circumstances,  the  confession  that  the  defendant  had  executed 
the  bill  of  sale,  ought  to  have  been  received.  His  confession,  too, 
that  the  property  in  dispute  belongs  to  the  plaintiff,  ought  to  have 
been  received  as  evidence  of  a  title  independent  of  the  bill  of  sale. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 


Neale  against  The  Overseers. 

Where  a  public  officer  seeks  to  enforce  a  legal  right  by  action,  he  must  be  able  to 
show  that  he  has  duly  qualified  himself  to  act,  but  when  a  stranger  seeks  to  recover 
from  a  public  officer,  as  such,  it  is  only  necessary  for  him  to  show  that  he  was  an  offi- 
cer de  facto. 

ERROR  to  the  common  pleas  of  Armstrong  county. 

This  was  an  action  of  assumpsit  by  Dr  Samuel  S.  Neale  against 
the  Overseers  of  the  Poor  of  Allegheny  township,  to  recover  a  com- 
pensation for  medical  services  rendered  to  a  pauper  at  the  special 
instance  and  request  of  the  overseers;  and,  to  maintain  the  issue  on 
his  part,  the  plaintiff  offered  in  evidence  the  written  request  of 
Daniel  Naugle,  one  of  the  overseers  of  the  township,  to  the  plaintiff 
to  attend  the  patient,  who  was  a  pauper.  The  defendants  objected 
to  the  evidence,  on  the  ground  that  Daniel  Naugle, although  elected 
an  overseer,  had  never  been  sworn  before  undertaking  the  duties  of 
the  office.  The  court  rejected  the  evidence. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — The  reason  of  rejecting  the  paper  offered  in  evi- 
dence, does  not  appear  on  the  record  ;  but  it  seems  from  the  argu- 
ment here,  to  have  been  because  the  overseer  had  not  been  sworn 
before  undertaking  the  office. 

Where  an  officer  sues  as  such,  he  must  in  general  prove  that  he  is 
legally  entitled,  by  having  qualified  himself  according  to  law;  but 
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where  he  has  acted  as  an  officer  and  is  sued,  or  the  township,  as  in 
this  case,  is  sued,  the  plaintiff  is  not  bound  to  do  more  than  show  he 
was  elected  and  acted  as  such.  Riddle  v.  Bedford,  7  Serg.  <§*  Rawle 
392. 

What  would  have  been  shown,  if  this  paper  had  been  admitted, 
we  know  not;  it  was  one  link  in  the  chain  of  evidence  proper  to  be 
exhibited,  and  offered  in  its  proper  place,  and  to  reject  it  was  error. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Fetterman  against  Hopkins. 

The  liability  of  bail  given  to  dissolve  a  foreign  attachment,  is  commensurate  with  the 
amount  of  his  recognizance;  and  he  will  not  be  relieved  upon  the  payment  of  the  sum 
sworn  to  by  the  plaintiff,  on  a  rule  to  show  cause  why  the  amount  of  bail  required 
should  not  be  reduced. 

A  judgment  for  the  amount  of  a  penalty,  to  be  released  upon  the  payment  of  a  sum 
greater  than  the  penalty,  is  not  erroneous. 

ERROR  to  the  common  pleas  of  Mhghany  county. 

T.  and  J.  Hopkins  against  W.  W.  Fetterman,  by  scire  facias  sur 
recognizance. 

The  plaintiffs  had  issued  a  foreign  attachment  against  John  Rice, 
requiring  bail  in  1500  dollars,  which  was  reduced  by  Judge  Shaler 
to  500  dollars.  The  defendant  in  this  suit  then  entered  into  the 
necessary  recognizance  in  that  sum,  the  plaintiffs'  attorney  having 
made  an  affidavit,  that  the  debt  due  was  less  than  500  dollars.  The 
cause  was  tried  and  a  verdict  and  judgment  rendered  for  the  plain- 
tiff for  494  dollars  and  14  cents,  and  costs,  which  amounted  in  the 
whole  to  a  sum  exceeding  500  dollars. 

In  this  action  on  the  recognizance  the  defendant  pleaded  nul  tiel 
record;  and  made  the  question,  whether  the  plaintiff  was  entitled  to 
recover  more  than  he  had  sworn  to  in  his  affidavit  filed?  Upon 
argument  the  court  below  rendered  a  judgment  for  the  plaintiff  for 
500  dollars,  to  be  released  upon  the  payment  of  the  amount  of  the 
judgment  in  the  original  action. 

This  was  assigned  for  error,  and,  also,  that  the  judgment  was  for  a 
sum  exceeding  the  penalty  of  the  recognizance. 

M'Candless,  for  plaintiff  in  error,  cited  10  Johns.  304;  12  Johns. 
31;  Co.  Lit.  288,  b;  Cro.  Eliz.  236;  1  Stra.  1055;  1  Ld.  Raym. 
328;  Add.  Rep.  119;  9  Serg.  #•  Rawh  24;  3  Sinn.  427;  Tidd's 
Prac.  74;  1  East  86-90;  Doug.  330;  6  East  312;  5  Maul.  Sf 
Selw.  511. 
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Metcalf,  for  defendant  in  error,  cited  1  Arch.  Pr.  280;  1  Bos.  §• 
Pul.  205;  6  Serg.  $  Rawle  542;  2  Paine  #  Duer  31. 

PER  CTJRIAM. — The  British  cases  are  not  conclusively  applicable 
to  questions  like  the  present.  In  the  king's  bench,  the  bail  are 
relieved  on  payment  of  the  sum  sworn  to;  while  in  the  common 
pleas,  their  responsibility  was,  till  lately,  commensurate  with  the 
recognizance.  The  subject  being  within  the  equitable  discretion  of 
the  court,  is  disposed  of  there,  and  might  be  so  here,  by  rules  of 
practice.  But  neither  there  nor  here,  has  the  plaintiff  been  re- 
strained to  less  than  the  penalty,  when  the  amount  of  the  bail  had 
been  fixed  by  the  court.  It  was  not  so  fixed  here;  but,  what  is  the 
same,  it  was  fixed  by  the  parties  themselves.  Even  were  that  not 
so,  as  we  have  no  rule  of  practice  on  the  subject,  the  recognizance 
must  be  suffered  to  have  its  common  law  effect.  And  further,  it  is 
pretty  clear  that  if  the  court  had  blundered  in  exercising  its  equita- 
ble power  of  summary  relief,  there  could  be  no  redress  by  writ  of 
error. 

It  is  said  the  court  gave  judgment  for  more  than  the  recognizance, 
as  the  sum  recovered  in  the  original  action,  with  the  costs  of  both 
actions,  is  of  greater  amount.  But  the  judgment  is  expressly  for 
the  penalty,  which  is  the  debt  at  law,  and  cannot  be  exceeded.  The 
condition  of  the  release  is  for  the  ease  of  the  bail  and  at  his  option. 
Where  it  happens,  as  here,  to  give  him  no  advantage,  it  does  him  no 
prejudice,  as  it  does  not  bar  him  from  discharging  himself  by  pay- 
ment of  the  penalty.  By  the  terms  of  the  recognizance,  he  might 
possibly  have  been  released  by  payment  of  less;  but  he  could  not 
be  called  on  for  more. 

Judgment  affirmed. 


Grace  against  Sutton. 

One  of  two  administrators  may  submit  a  matter  in  dispute  between  himself  in  right 
of  his  intestate  and  another,  to  reference,  and  the  award  will  bind  the  estate. 

A  statement  may  be  filed  under  the  act  of  1806,  when  the  cause  of  action  arises 
upon  an  award. 

ERROR  to  the  common  pleas  of  Venango  county. 

This  action  was  by  Nimrod  B.  Grace  and  Abraham  Clark  against 
Reuben  York  and  Reuben  Sutton,  administrators  of  Stephen  Sutton, 
deceased,  in  which  the  plaintiff"  filed  the  following  statement: — 

"The  plaintiffs  state  their  cause  of  action  to  be  founded  on  the 
ward  hereinafter  stated.  The  following  is  the  agreement  and  award, 
to  wit: 

"  We,  Abraham  Clark  and  Nimrod  B.  Grace,  and  Reuben  York 
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one  of  the  administrators  of  Stephen  Sutton,  deceased,  do  mutually 
agree  to  refer  all  matters  and  things  between  the  said  Clark,  Grace, 
and  Sutton,  unsettled,  originating  from  an  article  of  agreement  be- 
tween the  said  parties,  for  the  carpenter  work  of  a  brick  house  in 
the  town  of  Franklin;  and  we  the  parties  do  further  agree,  that 
George  Brigham,  Jonathan  R.  Sage,  and  John  Broadfoot,  Esq., 
shall  examine  the  article  and  work  of  said  house,  and  having  done 
so,  shall  make  their  report  to  us,  which  we  mutually  agree  shall  be 
final,  and  conclusive  against  further  claims,  or  suits,  or  conditions, 
on  account  of  said  article.  Witness  our  hands  and  seals,  this  30th 
day  of  December  1834. 

"ABRAHAM  CLARK,  [L.  s.] 
"  NIMROD  B.  GRACE,  [L.  s.] 
"  REUBEN  YORK,  [L.  s.]" 

administrator  of  Stephen  Sutton,  deceased. 

"  We,  George  Brigham,  Jonathan  R.  Sage,  and  John  Broadfoot, 
having  been  sworn,  and  having  heard  the  parties,  their  proofs  and 
allegations,  do  award  for  Grace  and  Clark,  the  sum  of  four  hundred 
sixty-two  dollars  and  fifty-five  cents.  Witness  our  hands  and  seals 
this  30th  day  of  December  1834. 

"  GEORGE  BRIGHAM,  [L.  s.] 
"J.  R.  SAGE,  [L.  s.] 

"  JOHN  BROADFOOT,          [L.  s.]" 

"The  plaintiffs  claim  the  above  sum  of  four  hundred  and  sixty- 
two  dollars  and  fifty-five  cents,  and   interest  from  the  date  of  the 
award,  and  six  cents  damages  for  the  detention  of  the  same,  in  all 
the  sum  of  five  hundred  dollars." 
Verdict  for  plaintiff. 
Reasons  filed  in  arrest  of  judgment. 

1.  A  statement  under  the  act  of  assembly  is  not  authorized  in 
this  case. 

2.  If  it  even  be  such  a  case  as  that  a  statement  is  authorized, 
the  statement  in  this  case  sets  out  no  cause  of  action  against  Reuben 
Sutton  or  against  the  administrators  of  Stephen  Sutton,  deceased. 

Judgment  arrested  by  the  court  for  the  second  reason  assigned. 
Error  assigned.     In  arresting  the  judgment. 

Pearson,  for  plaintiff  in  error. 
Galbreath,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — This  is  an  action  in  which  the  plaintiff  filed  a 
statement  claiming  against  the  defendants  Reuben  York,  and  Reuben 
Sutton,  administrators  of  Stephen  Sutton,  deceased,  the  amount  of  a 
sum  awarded  by  referees.  One  of  these  administrators,  York,  a*nd 
the  plaintiff,  by  writing  under  their  respective  hands  and  seals, 
agreed  to  refer  all  matters  and  things  between  the  plaintiffs  and  the 
intestate,  unsettled,  originating  from  an  article  of  agreement  between 
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the  said  parties,  for  the  carpenter  work  of  a  brick  house  in  the  town 
of  Franklin,  to  three  men,  who  should  examine  the  article  and  work 
of  the  house,  and  make  their  report,  which  should  be  final  and  con- 
clusive, against  further  claims,  suits  or  conditions.  The  arbitrators 
reported  for  the  plaintiff'  the  sum  of  462  dollars  55  cents.  Two 
reasons  were  assigned  by  the  defendant  in  arrest  of  judgment.  1. 
That  a  statement  under  the  act  of  assembly  is  not  authorized  in  this 
case.  2.  The  statement  set  out  no  cause  of  action  against  R.  Sutton, 
or  the  defendants.  The  court  arrested  the  judgment  for  the  second 
reason. 

That  an  executor  or  administrator  may  submit  a  matter  in  dispute 
between  another  and  himself  in  right  of  his  testator  or  intestate,  is 
laid  down  by  the  elementary  writers  and  seems  supported  by  the 
cases.  Kyd  on  •flw.  39;  Co/dwell  on  Jlrb.  14;  2  Yeates  161;  Sir. 
1144;  1  T.  R.  691;  5  T.  R.  6.  It  is  not  a  higher  power  than  is 
constantly  exercised  by  them  of  disposing  of  the  effects  and  chattels 
of  the  deceased,  assenting  to  legacies,  releasing  debts  and  confessing 
judgments  binding  on  the  estate.  If  the  original  cause  of  action  is 
against  the  deceased,  and  the  administrator  has  authority  to  refer, 
it  seems  to  follow  that  the  remedy  ought  to  be  against  the  adminis- 
trator as  such.  Whether  there  would  be  a  personal  liability,  where 
by  the  submission  the  executor  or  administrator  binds  himself  to 
perform  the  award,  or  the  referees  order  him  to  pay  the  sum  award- 
ed, it  is  unnecessary  to  decide,  because  neither  of  these  occurs  in 
the  present  case.  There  is  a  simple  submission  containing  no  posi- 
tive engagement  to  fulfil  it.  The  award  finds  a  sum  due  on  the 
matter  submitted,  which  was  the  articles  of  agreement  with  the  in- 
testate, but  does  not  order  the  administrator  to  pay  it.  In  Barry  v. 
Rush,  1  R.  T.  691;  Worthington  v.  Barton,  7  T.  R.  453;  and  Rid- 
del v.  Sutton,  5  Singh.  200,  the  administrator  was  held  to  be  pre- 
cluded from  denying  that  he  had  assets,  because  by  the  terms  of  the 
submission  he  had  bound  himself  to  pay  or  the  arbitrator  had  ordered 
him  to  do  so.  But  in  Pearson  v.  Henry,  5  T.  R.  6,  the  defendant 
as  administrator  submitted  to  an  arbitration,  and  the  arbitrators 
awarded  that  a  certain  sum  was  due  from  the  intestate's  effects, 
without  awarding  that  the  administrator  was  to  pay,  and  it  was  held 
he  might  plead  want  of  assets.  This  case  is  cited  and  recognized 
in  Hoare  v.  Muloy,  2  Yeates  161,  where  it  is  said,  a  submission  to 
a  reference  is  no  admission  of  assets.  And  this  rule  seems  to  be  con- 
sistent with  justice  and  with  the  intention  of  the  parties,  in  a  case 
like  the  present.  To  hold  that  such  awards  subjected  the  represen- 
tative to  personal  responsibility,  and  not  the  estate,  would  go  far  to 
take  away  the  power  altogether,  and  compel  a  resort  to  a  suit  in 
court,  when  the  controversy  might  be  adjusted  by  neighbours  in  a 
few  hours,  and  the  estate  of  the  decedent  put  in  a  train  of  speedy 
settlement.  We  are  therefore  of  opinion,  that  the  proper  remedy  on 
this  award,  is  an  action  against  the  administrator  as  such. 

That  the  act  of  one  of  the  administrators  binds  the  estate  is  not 
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disputed.  The  law  now  seems  to  be,  (though  anciently  different,) 
that  administrators  stand  on  the  same  footing  in  this  respect,  as 
executors;  and  that  the  acts  of  any  one  of  them,  in  respect  to  the 
administration  of  the  estate,  are  deemed  to  be  the  acts  of  all,  inas- 
much as  they  have  a  joint  and  entire  authority  over  the  whole  pro- 
perty. Toll.  Ex.  359,  407;  2  Ves.  267.  Beltzhoover  v.  Darragh, 
16  Serg.  4'  Rawle  337,  341. 

The  objection  to  the  statement  is  not  sustained.  A  statement 
may  be  filed  under  the  act  of  21st  March  1806,  where  the  cause  of 
action  arises  upon  an  implied  promise.  Thompson  v.  Gifford,  12 
Serg.  4*  Rawle  74.  And  here  there  is  an  implied  promise  to  pay 
the  sum  awarded. 

Judgment  reversed,  and  judgment  for  plaintiff. 


Barnes  against  Dean. 

An  owner  of  the  freehold  may  cut  or  carry  away  the  grain  or  grass  of  one  in  wrong- 
ful possession,  without  subjecting  himself  to  a  recovery  against  him  in  an  action  of 
trespass. 

ERROR  to  the  common  pleas  of  Butler  county. 

This  was  an  action  of  trespass  by  Aaron  Dean  against  John  Barnes. 
The  defendant  having  pleaded  liberum  tenementum,  the  only 
question  which  arose  in  the  cause  was,  as  to  the  propriety  of  the  fol- 
lowing direction  of  the  court  below  to  the  jury: — 

"  If  the  plaintiff  had  the  possession  of  the  fields  for  a  number  of 
years  before  the  acts  complained  of,  and  was  in  the  actual  possession 
of  them  at  the  time  of  committing  the  trespass,  the  plaintiff  is  en- 
titled to  recover,  notwithstanding,  as  the  case  appears  from  the  evi- 
dence, that  the  title  to  the  land  is  vested  in  the  heirs  of  the  late  John 
Potts"  (under  whom  the  defendant  claimed.) 

Purviance  and  Gilmore,  for  plaintiff  in  error,  cited  2  Selw.  488; 
4  Johns.  150;  13  Johns.  235;  7  Cowan  229. 

*flyres,  for  defendant  in  error. 

PER  CURIAM. — The  matter  for  consideration  is,  the  propriety  of 
the  direction  that  the  owner  of  the  freehold  may  not  cut  or  carry 
away  the  grain  or  grass  of  one  in  wrongful  possession.  The  error 
of  this  is  palpable.  At  the  common  law,  an  entry  by  force  was  justi- 
fiable both  civilly  and  criminally,  with  the  single  qualification  that 
wanton  violence  were  not  used.  The  owner  was  not  at  liberty  to 
beat  the  intruder;  but  he  might  overcome  resistance  by  force,  or,  as 
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the  law  expresses  it,  "  gently  lay  hands  on  him."  But  no  degree 
of  violence  to  objects  that  are  a  part  of  the  freehold,  could  make  him 
answerable  by  indictment  or  action.  The  frequency  of  actual  colli- 
sion from  this,  induced  the  legislature  to  interfere  for  the  preserva- 
tion of  the  public  peace,  but  not  for  the  disturbance  of  private  rights. 
The  statutes  of  forcible  entry,  declare  many  things  criminal  in  rela- 
tion to  the  public,  that  are  entirely  justifiable  betwixt  the  parties; 
and  this  is  one  of  them.  That  the  common  law  remains  the  same 
as  to  remedy  by  action,  is  shown  by  the  pleadings.  The  parties 
have  put  the  question  exclusively  on  the  defendant's  title  to  the 
freehold;  and  it  was  error  to  lead  the  jury  to  a  decision  of  it  on  any 
thing  else. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 


Martin  against  Draher. 

When  a  debtor  pays,  he  may  require  that  the  money  be  applied  to  a  particular  debt; 
and  if  a  debtor  perform  labour  for  a  creditor,  upon  an  agreement  that  it  shall  be  applied 
to  the  payment  of  a  particular  debt,  the  creditor  cannot  change  this  appropriation, 
without  the  consent  of  the  debtor,  so  as  to  avail  himself  of  a  facility  to  secure  the 
debt  thus  extinguished,  which  he  could  not  do  as  to  another  debt. 

ERROR  to  the  common  pleas  of  Jllleghany  county. 

Patrick  Martin  against  Jacob  Draher.  Scire  facias  sur  mechanic's 
lien.  Upon  the  facts  of  the  case  so  fully  stated  in  the  opinion  of 
this  court,  the  court  below  (Dallas,  President)  was  of  opinion  that 
the  plaintiff  could  not  recover. 

Shaler,  for  plaintiff  in  error. 
Fetterman,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — This  case  arises  on  a  state  of  facts,  as  follows: — 
Jacob  Draher  was  a  bricklayer,  and  Patrick  Martin  a  labourer,  and 
each  proposed  to  build  a  house  for  himself.  Draher  applied  to 
Leonard  to  sell  him  lumber,  who  refused  to  sell  to  him;  he  pro- 
cured Martin  to  go  to  Leonard,  and  Leonard  agreed  to  sell  the  lum- 
ber for  Draher's  house,  to  Martin.  It  was  taken  away,  was  charged 
to  Martin,  and  paid  for  by  Martin;  and  it  was  stated  and  clearly 
proved  that  Draher  was  to  pay  Martin  for  this  lumber,  by  labour  in 
laying  bricks  for  Martin,  in  the  house  which  he  was  building.  It 
was  also  proved  fully,  that  his  bill  for  work  done  for  Martin  ex- 
ceeded the  price  of  the  lumber;  that  they  settled,  and  in  the  account 
Martin  charged  Draher  with  this  lumber  and  credited  him  by  work 
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to  an  amount  exceeding  the  price  of  the  lumber;  and  that  Martin 
had  after  this  settlement  acknowledged  that  Draher  had,  by  his 
labour,  paid  him  for  this  lumber.  But  there  were  other  matters  be- 
tween them  not  so  fully  explained.  It  would  seem  that  Draher  not 
only  laid  the  brick  of  Martin's  house,  but  undertook  to  furnish 
them;  that  he  got  the  brick  from  Robert  Cunningham,  who,  not 
being  paid  for  the  whole  of  them  by  Draher,  filed  a  lien  against 
Martin's  house  for  49  dollars,  for  bricks  furnished;  and  Martin  paid 
him  or  supposes  himself  liable  to  pay.  This  lien  was  filed  after  the 
settlement  between  Martin  and  Draher.  At  the  settlement  Martin 
supposed  Draher  had  paid  for  the  brick,  and  on  the  whole  account, 
on  this  supposition,  fell  in  debt  to  Draher  50  dollars,  and  gave  his 
note  to  Draher  for  so  much.  It  seems  then,  that  Martin  has  a  good 
defence  against  paying  his  note  to  Draher,  or  if  he  had  paid  it  before 
he  discovered  all  the  facts,  has  a  valid  dejnand  against  Draher  for 
the  49  dollars  paid  to  Cunningham,  for  brick,  and  which  49  dollars 
Draher  had  stated  that  he  himself  had  paid,  and  thereby  obtained 
Martin's  note  for  50  dollars. 

The  application  of  money  or  labour  between  a  debtor  and  creditor 
who  has  distinct  demands  against  that  debtor,  is,  I  suppose,  well 
settled.  The  debtor  when  he  pays  may  insist  on  a  credit  on  one 
particular  demand,  and  unless  he  gets  it,  may  withhold  his  money; 
so  if  a  debtor  performs  labour  for  a  creditor,  he  may  agree  that  the 
price  of  that  labour  shall  go  to  his  credit  on  a  particular  demand; 
and  in  either  case,  the  creditor  cannot  change  this  destination  of  the 
money  or  labour,  without  the  consent  of  the  debtor.  If  nothing  is 
said  or  agreed  beforehand,  as  to  which  debt  a  payment  is  to  be  ap- 
plied, the  creditor  may  apply  it  to  either,  at  his  option;  but  even 
then,  after  so  applying  it  to  one,  and  this  known  and  agreed  to  by 
the  debtor,  the  creditor  cannot  change  it  without  the  consent  of  the 
debtor.  Now  here  every  witness  proves,  that  Draher  had  agreed  to 
pay  for  this  timber  by  labour — that  he  performed  labour,  the  price 
of  which  exceeded  the  price  of  the  lumber;  that  Martin  and  Draher 
settled,  and  in  that  settlement  the  price  of  the  labour  was  applied  to 
extinguish  the  debt  for  lumber,  and  that  Martin  said  he  was  paid  for 
the  lumber.  Martin  cannot  after  this,  on  a  dispute  or  misunder- 
standing about  other  accounts,  change  all  this  and  revive  the  extin- 
guished claim  for  the  price  of  lumber,  and  have  a  mechanic's  lien 
for  it. 

This  view  of  the  facts  renders  it  unnecessary  to  decide  some 
questions,  as  what  may  or  may  not  amount  to  a  mechanic's  lien  in 
favour  of  one  who  has  furnished  materials,  and  in  no  way  been  paid 
for  them;  which  may  sometimes  occasion  difficult  questions,  requir- 
ing minute  investigation  of  contracts,  and  of  facts.  We  have,  how- 
ever, no  doubt,  that  where  the  materials  have  in  any  way  been  paid 
for,  and  this  understood  and  agreed  to  by  both  parties,  if  afterwards 
a  dispute  arises  about  other  contracts,  or  other  debts  are  contracted, 
those  disputes  or  those  other  debts  not  arising  from  materials  fur- 
v. — 3  T 
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nished,  cannot  be  made  liens  under  this  law;  nor  can  a  settlement 
and  an  agreement  that  the  price  of  materials  has  been  extinguished 
by  services  actually  performed,  or  by  money  actually  paid  and  re- 
ceived on  that  account,  be  rescinded  by  one  party,  in  order  to  apply 
the  labour  or  money  to  another  debt,  and  thus  revive  the  extin- 
guished claim  for  materials. 
Judgment  affirmed. 


Stokely  against  Robbstown  Bridge  Company. 

An  incorporated  Turnpike  Company  have  the  right  to  dig  stone,  clay  and  gravel, 
within  the  limits  of  the  road,  for  its  improvement  and  repair;  and  are  not  thereby  subject 
to  an  action  by  the  owner  of  the  land. 

ERROR  to  Westmoreland  county. 

This  was  an  action  of  trespass  by  Joseph  Stokely  against  The 
Robbstown  Bridge  Company. 

The  act  of  the  18th  of  March  1816,  which  incorporated  the  Robbs- 
town and  Mount  Pleasant  Turnpike  Company,  authorized  it,  by 
sections  ten  and  eleven,  to  lay  out  a  road  not  less  than  fifty,  nor 
more  than  sixty  feet  in  width,  twenty-one  feet  thereof  to  be  made 
an  artificial  road,  constructed  of  stone  and  gravel,  and  directed  that 
they  should  forever  after  maintain  and  keep  it  in  good  and  perfect 
order.  The  damage  suffered  by  the  owner  of  the  land,  by  the  road 
passing  over  the  same,  was,  within  one  year,  to  be  assessed  by  three 
freeholders,  taking  into  view  and  making  allowance  for  all  advan- 
tages accruing,  or  likely  to  accrue,  therefrom.  The  company  ac- 
cordingly located  their  road  sixty  feet  wide,  over  the  plaintiff's 
land,  and  constructed  twenty-one  feet  in  width  of  stone,  under  a 
contract  dated  in  April  1819.  Its  western  termination  was  on  the 
Youghiogeny  river,  over  which  there  was  then  no  bridge.  On  the 
23d  of  March  1831,  a  company  was  incorporated  who  built  a  bridge, 
which  was  raised  higher  than  the  road,  and  in  order  to  obtain  access 
to  the  bridge  by  the  road,  it  became  necessary,  in  1833,  to  raise  the 
road  higher  at  that  point.  This  the  Turnpike  Company  authorized 
the  Bridge  Company  to  do,  and  for  that  purpose  empowered  them 
to  take  down  the  clay,  gravel  and  stone  within  the  bounds  of  the 
sixty  feet  from  the  foot  of  the  hill  to  the  top.  For  this  removal  of 
the  earth,  &c.,  the  plaintiff  brought  this  action  of  trespass. 

The  court  below  (Young,  President)  was  of  opinion  that  the  plain- 
tiff was  not  entitled  to  recover.  Judgment  for  defendant. 

Coulter,  for  plaintiff  in  error. 
JJlexander,  for  defandant  in  error. 
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The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — It  was  decided  in  M'Clennehan  v.  Curwin,  3 
Yeates  362;  6  Binn.  509,  that  the  commonwealth,  by  virtue  of  the 
original  grant  on  all  warrants  and  surveys  of  land  of  six  per  cent, 
additional  for  roads,  &c.,  could  confer,  and  by  the  act  of  the  9th  of 
April  1792,  did  confer,  upon  the  Philadelphia  and  Lancaster  Turn- 
pike Company  the  right  to  dig  up  the  soil  on  the  track  of  that  road, 
for  the  purpose  of  constructing  it,  without  compensation  to  the 
owner  for  the  damage  sustained  in  consequence  of  his  land  being 
taken  for  the  road.  The  sections  of  that  act  on  the  subject,  corres- 
pond with  those  in  the  act  of  the  18th  of  March  1816,  incorporating 
the  Robbstown  and  Mount  Pleasant  Turnpike  Company,  with  the 
addition,  in  the  latter,  of  the  proviso,  usual  of  late  in  turnpike  acts, 
that  if  the  owner  suffered  damage  by  the  road  passing  over  his  land, 
he  might,  within  one  year,  apply  to  the  £ourt  of  quarter  sessions, 
who  should  appoint  three  disinterested  freeholders  to  assess  the 
damage  sustained  by  reason  of  the  road  passing  over  the  same,  mak- 
ing allowance  for  the  advantages.  This  makes  the  case  stronger 
against  the  plaintiff,  as  he  has  received,  or  might  have  received 
compensation  in  the  manner  prescribed  by  the  act.  This  company 
is  authorized  and  required  not  only  to  make  the  road,  but  to  main- 
tain and  keep  it  in  order:  and  has  a  right,  therefore,  to  use  so  much 
of  the  earth  and  materials  of  the  soil,  within  the  tract  of  the  road, 
as  is  necessary  and  adapted  to  that  purpose,  not  only  in  the  original 
construction  of  the  road,  but  in  the  repairs  necessary  to  be  made 
from  time  to  time:  for  they  stand  upon  the  same  footing.  Subject 
to  this  right  the  soil  remains  in  the  plaintiff.  This  road,  it  seems, 
led  originally  to  the  river  edge,  but  when  the  bridge  was  subse- 
quently built,  there  could  be  no  access  from  the  road  to  and  across 
the  bridge  without  elevating  that  part  of  the  road  adjoining  it;  and 
to  do  this  the  Turnpike  Company  authorized  the  Bridge  Company, 
as  their  agents,  to  dig  earth,  stones  and  gravel  within  the  width  of 
the  sixty  feet.  This  we  think  they  had  a  right  to  do,  under  the  act 
of  assembly,  as  a  necessary  means  of  keeping  up  and  maintaining 
their  road  in  good  order  for  the  use  of  the  public;  and  that,  there- 
fore, the  judgment  of  the  court  below  was  right. 

Judgment  affirmed. 
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Hays  against  Shannon.* 

The  revival  of  a  judgment  against  a  decedent's  administrators,  by  a  scire  facias 
against  his  heirs,  is  irregular  and  erroneous.  A  sale,  however,  of  the  land  of  the  decedent 
upon  such  judgmentof  revival  is  not  void;  it  vests  such  a  title  in  the  purchaser  as  cannot 
be  defeated  in  ejectment  by  the  heirs  at  law;  although  after  the  sale,  the  judgment  may 
have  been  set  aside  as  erroneous. 

ERROR  to  the  common  pleas  of  Dauphin  county. 

Ejectment  for  a  lot  of  ground  in   Harrisburg,  by  Alexander  L. 
Hays  and  wife  against  John  Shannon. 

The  title  to  the  lot  in  dispute  had  been  vested  in  Alexander  Ber- 
ryhill, who  had  made  a  contract  to  sell  it  to  Galbraith  Patterson. 
After  the  death  of  both  Alexander  Berryhill  and  Galbr.aith  Patter- 
son, no  deed  having  been  executed  or  purchase  money  paid,  the 
administrators  of  Patterson,  confessed  a  judgment  for  the  amount  of 
the  purchase  money  to  the  administrators  of  Berryhill,  on  the  15th 
May  1802.  Several  executions  issued  and  real  estate  of  the  dece- 
dent was  sold  upon  this  judgment.  In  1824,  the  administrators  of 
Galbraith  Patterson  being  dead  a  scire  facias  issued  to  revive  the 
judgment  against  Edmund  B.  Patterson  and  Alexander  L.  Hays  and 
wife,  heirs  at  law  of  Galbraith  Patterson,  deceased,  which  was  re- 
turned "nihil."  An  alias  scire  facias,  against  the  same  defend- 
ants, was  issued  to  April  term  1824,  which  was  also  returned 
"  nihil,"  and  on  the  26th  of  May  1824,  judgment  was  signed  by  the 
plaintiff's  attorney  in  default  of  appearance.  Upon  this  judgment  an 
execution  issued  upon  which  the  lot  in  question  was  levied  and  sold 
to  the  defendant,  and  a  deed  made  by  the  sheriff,  on  the  16th  of  De- 
cember 1824.  The  plaintiffs  had  the  title  of  all  the  heirs  at  law  of 
Galbraith  Patterson,  deceased,  and  at  their  instance  in  1829,  the  judg- 
ment against  them  and  all  subsequent  proceedings  were  set  aside  by 
the  court. 

The  question  was,  whether  the  judgment  execution  and  sale  to 
the  defendant  were  not  erroneous  and  void,  vesting  no  title  in  the  de- 

*  This  case  did  not  come  to  the  hand  of  the  Reporter  until  after  the  Term  to  which 
it  belongs  was  in  print 
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fendant.  The  court  below,  (by  the  President,)  ruled  the  point  against 
the  plaintiffs. 

M'  Cormick  and  Montgomery,  for  plaintiffs  in  error. 
Foster,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — An  unavoidable  consequence  of  treating  lands  as 
chattels  for  payment  of  debts,  is  our  practice  to  treat  the  executor  or 
administrator  of  a  debtor  as  the  legal  party  to  answer  process  against 
the  real  assets,  whether  scire  facias  or  original.     Its  defect  is  that 
the  heir,  though  admitted  to  defend  spontaneously,  is  not  joined  as  a 
party  on  the  record,  nor  is  a  day  in  court  always  given  him  by  no- 
tice.    It  is,  however,  indispensable  to  bring  in  the  personal  repre- 
sentative in  order  to  protect  the  interests  of  the  other  creditors;  and 
it  is  conceded  that,  for  want  of  this,  the  judgment  in  this   instance 
was  erroneous.     But  was  it  void;  or  rather,  did  it,  in  the  words  of 
the  statute,  "  warrant  the  awarding  of  the  execution?"  It  is  decisive 
that  a  scire  facias  is  a  substitute  in  practice  here,  for  an  action  of 
debt  elsewhere;  and  that  the  judgment  on  it  is  quod  recuperet,  in- 
stead of  a  bare  award  of  execution.  How  it  became  so,  it  is  bootless 
to  inquire.     From  the  foundation  of  the  province   to   the   present 
time,  common  law  principles  have  been  merged  in  our  ignorance  of 
common  law  forms,  their  best  preservers  and  most  conspicuous  in- 
dices. Of  this  practice,  we  have  a  striking  instance  in  the  customary 
scire  facias  of  the  common  pleas  on  a  recognizance  in  the  orphans' 
court,  which,  as  a  process  of  execution,  ought,  by  the  13  Ed.  3,  c.  45, 
to  be  in  the  court  where  the  judgment  or  recognizance  is,  because  no 
other  is  competent  to  award  the  execution  of  which  it  is  the  initia- 
tive.     We  sometimes  use  it,  and,  questionless,  as    original  process, 
where  there  is  no  debt  of  record  at  all;  as  in  the  case  of  a  mortgage 
or  a  mechanic's  lien,  which,  though  sufficient  for  notice  to  purcha- 
sers, ascertains  nothing  judicially  in  respect   to  the  existence  or 
amount  of  the  debt.     That  remains  to  be  done  by  verdict  and  judg- 
ment of  recovery;  and  to  that  end,  the  scire  facias  is  an  original 
writ  to  bring  the  parties  before  the  court.    It  is  no  more,  even  as  an 
instrument  of  revival  after  a  year  and  a  day,  except  that  it  combines 
with  the  properties  of  an  action  of  debt  to  recover  the  amount  al- 
ready  adjudicated  with  the  intermediate  interest  as  principal,  the 
remedial  properties  of  a  scire  facias  proper  to  continue  the  judg- 
ment.    In  Berryhill  v.  Wells,  5  Binn.  58,  it  was  used  to  recover  in- 
terest on  an  original  judgment  under  the  act  of  1700;  and  in  Fries  v. 
Watson,  5  Serg.  &f  Rawle  222,  a  judgment  on  it  was  held  itself  to 
bear  interest  as  if  it  had  been  recovered  in  an  original  action.     In 
the  present  instance,  whatever  objection  there  might  be  to  it  as  a  pro- 
cess of  continuance  merely — and  legal  parties  are  essential  to  a  judg- 
ment as  an  ens  juris — there  can  be  none  at  all  to  it  as  a  substitute 
for  an  original  suit  though  brought  against  parties  who  were  legally 
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irresponsible.  Take  it  to  have  been  in  form,  as  it  was  in  substance, 
an  action  on  thejudgment;  and  it  will  follow  that  because  the  court 
had  jurisdiction  of  it,  the  judgment  in  it  was  valid  till  it  was  vacated 
though  the  evidence  were  insufficient  to  support  the  declaration,  or 
the  declaration  showed  no  cause  of  action.  I  recollect  no  circum- 
stances in  which  thejudgment  of  a  court  of  competent  jurisdiction, 
may  be  treated  as  a  nullity  except  those  of  fraud  or  collusion  in  the 
procurement  of  it;  and  then  only  by  third  persons,  not  by  parties 
or  privies  directly  affected  by  it.  It  is  not  pretended  that  the  de- 
fendant might  have  been  evicted  while  the  judgment  stood  in  the 
way.  There  was  such  a  judgment  there  as  warranted  an  award  of 
execution;  but  perhaps  not  of  such  as  was  issued  on  it.  In  debt  or 
scire  facias  against  the  personal  representative,  execution  goes 
against  the  assets,  and  it  ought  to  have  gone  so  here,  where  the  re- 
covery was  suffered  in  a  representative  character;  but  as  it  was 
actually  the  decedent's  land  that  was  sold,  and  as  it  is  pretty  clear  the 
execution  was  not  intended  to  be  against  the  defendants  in  their  own 
right,  we  would,  were  it  necessary,  amend  it  on  the  authority  of 
Black  v.  Webster,  4  Ball.  276,  and  Owen  v.  Simpson,  3  Watts  78. 
Consequently,  though  the  summary  vacation  of  the  judgment  was, 
in  effect,  a  reversal  of  it,  yet  as  there  was  a  sufficient  warrant  for 
awarding  what  was  in  substance  a  valid  execution,  the  purchaser 
under  it  is  to  be  protected. 
Judgment  affirmed. 
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The  three  following  opinions  of  Mr  JUSTICE  HUSTON,  in  which  he  dis- 
sents from  those  of  the  court,  having  been  omitted  in  their  appropriate 
places,  are  now  introduced,  with  references  to  the  pages  of  this  volume, 
where  the  respective  cases  may  be  found. 

Ross  against  Barker. 

(See  page  391,  ante.) 

HUSTON,  J. — Dissenting. — This  cause  was  held  under  advise- 
ment, and  a  majority  of  the  court  have  agreed  to  affirm  the  opinion 
of  the  judge  below.  As,  on  mature  reflection,  I  cannot  concur  in  so 
doing,  I  shall  proceed  to  state  some  of  my  reasons.  I  pass  over  what 
was  intended  as  an  eloquent  preamble,  nor  shall  I  notice  the  respectful 
manner  in  which  the  present  supreme  court  are  treated.  I  also  think 
it  immaterial  what  was,  or  would  have  been,  the  construction  of  the 
act  of  1792,  taken  alone;  for  I  am  one  of  those  who  believe  that  if  a 
vacating  warrant  was  necessary  for  a  settler  before  he  went  on, 
(which  it  was  not)  if,  under  the  act  of  1792,  the  state  alone  could 
enter,  (and  it  was  impossible  for  the  state  as  such  to  enter)  yet  it  was 
in  the  power  of  the  legislature  to  change  this,  and  to  give  the  right 
of  entry  to  any  one  of  its  citizens;  and  that  it  has  done  so  in  the  most 
unequivocal  manner,  has  been  attempted  to  be  shown  in  Campbell 
v.  Galbraith,  and  that  opinion  sanctioned  and  confirmed  in  Riddle  v. 
Albert,  1  Watts  121;  Rush  v.  Barr,  1  Watts  110;  Reedv.  Dickey, 
2  Watts  459,  and  M'Call  v.  Barnheart,  2  Watts  112.  And  if  the 
cases  of  Morris  v.  Neighman,  Shippen  v.  Arghenbough,  &c.,  had 
arisen  after  the  passing  of  the  acts  of  1794,  1802  and  1804, 1  have  no 
doubt  the  decision  would  have  been  different.  In  Jones  v.  Anderson, 
4  Yeates  569,  it  is  said,  if  the  application  had  been  filed,  or  the  warrant 
on  it  taken  out  before  suit  brought,  it  might  be  given  in  evidence, 
and  may,  if  defendant  is  turned  out,  and  brings  a  new  ejectment. 
Did  the  court  mean  to  say  it  might  be  given  in  evidence  and  be  of 
no  avail  when  received?  I  would  here  observe,  that  we  have  twenty 
such  acts  of  assembly,  and  there  are  such  in  every  state  in  the  Union, 
and  except  Dash  v.  Vankluk  and  this  one,  one  other  in  this  part  of 
the  country;  such  acts  have  never  been  objected  to,  and  in  this  court, 
in  Mervin  v.  Watson,  and  in  the  supreme  court  of  the  United  States, 
that  law,  which  was  a  very  strong  one,  was  held  unobjectionable.  I 
would  observe  also,  that  at  common  law,  as  well  as  by  our  acts  of  as- 
sembly, if  any  one  enter  for  another  without  previous  authority,  the 
owner  may  validate  the  entry  after  it  is  made,  and  it  shall  be  good 
for  his  use.  1  Saunders  319,  c  and  d  in  note.  Now  if  there  is  any 
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meaning  in  language,  our  legislature  has  confirmed  those  entries  by 
settlers.  The  words  of  the  act  are,  no  estate  shall  vest  unless,  &c., 
but  if  it  were  an  estate  on  condition,  and  grantee  never  entered,  if 
grantor  is  never  out  of  possession  an  entry  is  not  necessary.  The 
estate  shall  revest  in  him  immediately  on  the  breach  of  the  condi- 
tion. Bank  of  Kennebeck  v.  Drummond,  5  Mass.  321.  For  the 
true  construction  of  the  several  acts  of  assembly  relating  to  lands 
north  of  Ohio  and  west  of  Alleghany,  I  refer  to  the  cases  first  cited. 

Wherever  a  man  settles  in  this  state,  east  of  the  tract  last  men- 
tioned, on  land  belonging  to  another,  he  is  a  trespasser;  and  if  the 
owner  brings  suit  within  twenty-one  years,  he  will  recover  the  land 
and  all  the  improvements;  but  when  the  law  requires  the  owner  of  a 
warrant  to  make  a  settlement  within  a  prescribed  time  and  in  a  pre- 
scribed manner,  and  he  does  not  go  near  the  land  for  more  than 
twenty  years,  and  another  person  enters  on  it  as  vacant,  applies  to  the 
state  for  it,  and  pays  for  it  and  improves  it  and  it  is  sold  and  sold 
again,  I  deny  that  he  is,  or  can  fairly  be  considered  a  trustee  for  the 
owner  of  the  warrant.  If  a  warrantor  gets  the  land  he  gets  it  from 
the  possessor  as  a  trespasser,  and  not  as  a  trustee  for  him.  The  form 
of  action,  trespass  for  mesne  profits  shows  this.  To  bruig  it  with 
trust  or  equity  is  trust  and  equity  run  mad.  But  in  the  present 
case,  this  was  laid  down  as  law  after  twenty  years  adverse  posses- 
sion. Make  the  settler  on  land  a  trustee  for  him  who  had  a  right 
when  the  settler  entered,  and  there  is  an  end  of  the  limitation  of 
actions  as  to  land.  That  act  does  not  run  between  trustee  and  cestui 
que  trust. 

The  charge  of  the  judge  has  two  pages  about  actual  settlement,  in 
which  there  is  a  strange  mixture  of  what  is  law  and  is  not  law.  That 
a  man  when  he  commences  a  settlement  shall  intend  to  make  it  a 
home,  to  live  on  it,  is  true;  but  it  is  not  true  that  he  shall  intend  to 
move  his  family  to  it  next  day  or  next  week  or  next  month.  In 
Campbell  v.  Kyler,  6  Serg.  <§'  Rawle  257,  the  settler  had  been  work- 
ing on  the  land  much  more  than  a  year,  his  family  residing  a  few 
miles  distant,  and  yet  he  held  the  land.  And  the  decisions  have 
always  been,  that  if  a  settler  concluded  his  labour  by  moving  on  the 
land  in  a  reasonable  time,  of  which  the  jury  are  the  judges,  he  is 
protected  from  the  first  stroke  of  his  axe,  if  he,  under  whom  the  de- 
fendants claimed,  began  in  November,  built  in  February,  and  moved 
his  family  in  March,  there  was  no  unwarrantable  delay — there  was 
nothing  to  leave  to  a  jury;  it  was  misstating  the  law  to  say,  if  he  in- 
tended to  move  on  thereafter  he  was  not  protected  from  the  day  he 
began.  The  delay  during  Indian  war  is  not  to  be  counted. 

William  Williams's  application  was  accompanied  by  an  affidavit 
of  at  least  one  disinterested  witness,  proving  when  he  first  entered 
on  the  land.  This,  I  admit,  may  be  disproved:  but  after  thirty  or 
even  twenty-one  years,  it  must  be  prima  facie  evidence,  that  is,  it 
must  be  conclusive  unless  disproved.  There  was  error  in  the  charge 
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on  this  point.    There  was  no  contradiction  of  this  proof,  and  nothing 
to  leave  to  the  jury. 

The  next  matter  I  shall  notice,  is  that  part  of  the  charge  which 
relates  to  the  operation  of  the  statute  of  limitations.  Throwing  away 
all  the  previous  acts  of  those  under  whom  the  defendants  claim,  there 
is  positive,  uncontradicted  proof  of  actual,  continued  residence,  claim- 
ing the  exclusive  right  from  March  1796  till  October  1817,  more 
than  twenty-one  years.  The  phrase, "  colour  of  title,"  has  got  into  use 
in  this  state  and  a  neighbouring  state  or  states.  In  New  York,  it 
seems,  it  means  a  deed;  but  it  is  no  matter  whether  the  deed  was 
made  by  one  who  had  a  right  or  not,  or  whether  the  deed  is  a  for- 
gery or  not,  as  I  understand  a  late  opinion  of  it,  need  not  be  shown 
to  the  court,  or  if  shown,  need  not  be  proved  by  witnesses  or  ac- 
knowledged or  recorded;  of  course  it  may  have  been  forged  by  the 
person  in  possession  the  day  before  the  trial;  if  there  is,  or  it  is 
proved  there  was  a  deed,  good  or  bad,  defendant  is  protected  as  to 
all  within  it. 

I  do  not  recollect  the  phrase  "colour  of  title"  in  the  English  re- 
ports, though  1  have  not  read  all  the  later  ones. 

It  was  first  sanctioned  as  establishing  a  difference  in  Millerv.  Shaw, 
7  Serg.  $  Rawle  129. 

In  Pedrick  v.  Searle,  5  Serg.  4"  Rawle  240,  it  was  unknown  to 
court  or  bar.  In  that  case  a  person  had  lived  more  than  twenty-one 
years  on  land  for  which  there  was  a  regular  paper  title.  An  ejectment 
was  brought  against  him  and  he  having  no  knowledge  of  the  statute 
of  limitations,  suffered  judgments  to  betaken  against  him  by  default — 
and  went  off.  He  afterwards  brought  suit  against  the  owner  of  the 
paper  title,  as  it  was  held  that  the  statute  of  limitations  was  not  only 
a  protection  while  he  was  on  the  land,  but  gave  him  a  right  on  which 
he  recovered  the  whole  tract — the  three-fourths  of  it  was  still  wood- 
land; and  he  showed  no  title  except  his  possession.  In  same  book, 
354,  Dickinson  Colleger.  M'Coy,  also  reported  in  4  Serg.  8?  Rawle 
402;  M'Coy  was  permitted  to  show  a  void  deed,  not  as  colour  of 
title,  the  phrase  was  not  known,  but  to  show  the  extent  of  his  claim. 

In  Overholsen  v.  Christer,  7  Serg.  $•  Rawle  111,  defendant  held 
all  his  uncultivated  land  as  well  as  the  cultivated.  Miller  v.  Shaw, 
was  argued  at  same  term,  but  the  opinion  was  not  delivered  until  the 
ensuing  year. 

Then  came  Benlow  v.  Royer,  in  which  same  doctrine  was  held, 
with  this  addition,  that  if  plaintiff  had  never  returned  his  land  for 
taxation  or  paid  taxes  for  twenty -one  years,  the  jury  might  presume 
he  had  abandoned  it.  The  same  thing  was  laid  down  in  Good- 
year v.  Reed. 

In  Jones  v.  Porter,  3  Penns.  Rep.  the  doctrine  of  colour  of  title 
was  laid  out  of  view, and  it  was  stated  that  a  person  who  was  in  posses- 
sion twenty-one  years  claiming  it  as  his  own  was  protected. 

In  Rung  v.  Shoenberger,  2    Watts  23,  Judge  Rogers  expressly 
rejects  the  doctrine  of  colour  of  title,  and  says  it  is  not  necessary  to 
v. — 3  u 
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protect  a  defendant — and  in  M'Call  v.  Neely,  3  Watts  69,  a 
man  who  set  down  on  land  for  which  there  was  a  warrant,  survey 
and  return,  was  protected  in  the  possession  of  the  whole  tract,  though 
he  showed  no  title  or  colour  of  title;  to  be  sure  plaintiff  had  not  looked 
after  the  land  or  paid  taxes  for  twenty-one  years.  But  neither  had 
the  plaintiff  in  this  case,  William  Barker,  paid  taxes  for  forty  years. 

The  question  is  of  most  serious  importance.  In  1785,  when  this 
act  was  passed,  more  than  half  the  state  was  woodland,  and  after 
leaving  Philadelphia  a  few  miles,  nearly  or  altogether  the  half  of  every 
tract  was  woodland.  In  all  the  middle  and  eastern  counties,  the 
woodland  is  the  most  valuable  part  of  the  farm.  Was  it  ever  expect- 
ed or  intended  that  this  statute  should  not  protect  all  ? 

A  man  sells  part  of  the  land  which  he  or  his  father  has  held 
twenty-one  or  forty  years;  the  purchaser  builds  a  house  and  barn  or 
mill,  on  a  part  which  less  than  twenty-one  years  ago  was  woods.  Is 
this  to  be  taken  from  him?  A  man  has  held  land  more  than  twenty- 
one  years  and  dies,  and  his  land  divided — one  gets  the  house  and 
old  fields — another  some  fields  and  some  wood — and  a  third  all 
wood;  the  last  two  pay  off  the  other  heirs  and  build  houses  and 
barns,  and  at  twenty  years  after,  the  land  is  taken  from  the  two  lat- 
ter. This  will  not  always  be  the  law  of  Pennsylvania;  I  believe  it 
ought  not  to  have  been  so  decided  at  any  time. 

But  it  has  always  been  the  law  of  Pennsylvania,  that  a  man  who 
has  sat  down  on  vacant  woodland  gained  a  title.  No  one  ever  set 
down  on  what  he  was  sure  he  would  never  get  a  title  for.  He  may 
be  mistaken— the  land  may  not  be  vacant,  but  is  unoccupied — and 
he  has  colour  of  title,  he  always  believes  he  has  a  right  to  settle 
on  it,  and  will  by  continuing  his  settlement  become  the  owner. 

By  all  these  cases,  the  jury  ought  to  have  been  told,  that  after  so 
great  a  lapse  of  time,either  the  statute  protected  the  defendant,  or  they 
might  presume  the  defendant  had  abandoned  it.  They  were  told 
very  differently,  and  in  this  I  think  there  was  error. 

There  were  several  points  of  law  submitted  to  the  court,  the  first 
of  which  related  to  the  suit  being  commenced  and  carried  on  in  the 
name  of  William  Barker,  to  whom  or  in  whose  name,  the  warrant 
was  granted  in  1792.  Several  witnesses  who  had  known  the  people 
in  that  neighbourhood  and  had  resided  near,  proved  they  had  never 
seen  or  heard  of  such  a  man. 

It  was  contended,  first,  that  the  defendant,  having  omitted  to  call 
for  the  warrant  of  attorney  of  the  plaintiff's  counsel  at  the  proper 
time,  could  not  now  object — but  I  apprehend  that  is  a  total  mistake 
of  the  law  and  its  meaning;  that  is  called  for,  to  show  the  authority 
of  the  lawyer — it  has  no  relation  to  the  right  of  the  plaintiff. 

Next,  it  was  said  this  point  was  settled  in  Campbell  v.  Galbraith. 
This  is  also,  I  believe,  a  mistake;  it  was  there  decided  that  those 
who  carried  the  warrants  to  the  deputy  surveyor,  superintended  the 
surveys  and  paid  the  fees,  had  a  right  to  use  the  name  of  the  war- 
rantee to  bring  suit.  It  has  not  yet  been  decided,  that  any  man,  or 
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every  man,  can  use  the  name  of  William  Barker  to  recover  and  get 
possession  of  and  hold  this  land.  It  was  publicly  known  who  insti- 
tuted and  carried  on  this  suit,  and  no  evidence  was  given  of  his  right 
to  do  so. 

The  New  York  reports  are  full  of  cases  on  this  matter  in  various 
shapes.  It  is  by  their  practice  as  necessary  to  file  a  warrant  of  at- 
torney at  the  commence.ment  of  the  suit  as  it  is  here,  and  I  believe 
more  usual  to  do  it — yet  long  after  the  first  term  the  matter  is  inqui- 
red into,  and  the  name  of  a  plaintiff  struck  out  of  a  record  on  his 
affidavit,  that  he  never  authorized  the  use  of  his  name,  and  that  the 
attorney  advised  him  to  pay  the  costs.  See  4  Johns.  140,  483;  6 
Johns.  316;  7  Johns.  589;  10  Johns.  368. 

Adams  on  Ejectment,  says,  if  the  name  of  a  trustee  is  used,  it  is 
advisable  to  get  his  consent  before  suit  brought.  In  3  Taunton^^Q. 
after  verdict,  Besl,  Sergeant,  moved  for  a  rule  to  show  cause  why  a 
verdict  should  not  be  set  aside,  and  costs  paid  by  the  attorney,  because 
the  names  of  the  assignees  of  a  bankrupt  were  used  along  with  that 
of  the  bankrupt  as  lessor  of  the  plaintiff.  The  rule  was  discharged 
on  proof  that  the  property  being  a  collage  of  only  3  pounds  a  year, 
the  commissioners  and  assignees  had  agreed  not  to  take  a  conveyance 
of  it,  but  to  leave  it  to  the  bankrupt.  The  court  held,  that  this 
parol  agreement  would  prevent  their  setting  aside  the  virdict. 

In  2  ChUty^s  Rep.  170,  such  a  rule  was  made  absolute,  and  the 
verdict  was  set  aside,  because  those  in  whom  the  legal  title  was,  had 
not  been  consulted,  nor  authorised  the  suit.  These  cases  show,  that  it 
does  not  depend  on  omission  to  call  for  the  warrant  of  attorney,  but 
will  be  inquired  into  even  after  trial  and  verdict. 

If  a  suit  may  be  brought  in  the  name  of  the  warrantee  after  forty 
years,  and  a  recovery  without  money,  why  not  after  sixty  or  one 
hundred  years?  It  has  occurred  too  often,  that  a  tract  of  land  is 
sold  as  unseated,  though  there  is  cleared  land,  and  a  house,  and  barn, 
and  settlers  on  it.  The  commissioners'  deed  passes  nothing.  The 
purchaser  has  no  more  right  than  he  had  before  the  sale.  If  he  can 
use  the  name  of  the  warrantee,  and  recover  all  but  what  has  been 
occupied  twenty-one  years,  it  opens  a  new  field  of  speculation. 

A  plaintiff  must  recover  on  his  own  title.  If  he  can  use  the  name 
of  one  who  was  owner  half  a  century  ago,  he  changes  the  nature  of 
the  action;  and  the  plaintiff,  instead  of  deducing  title,  recovers,  un- 
less the  defendant  can  deduce  title  from  the  first  grantee. 

The  court,  in  answer  to  a  point,  states  in  terms,  that  the  act  of 
assembly  of  1814,  is  contrary  to  the  17th  section  of  article  9  of  the 
constitution,  as  impairing  contracts.  The  precise  meaning  of  im- 
pairing contracts  has  not  been  given;  and  no  little  difficulty  has  oc- 
curred in  deciding  whether  a  law  impairs  contracts  or  not.  What 
contract  is  impaired  by  this  law,  has  not  been  stated.  A  statute  of 
limitation  is  not  such  a  law;  an  act  changing  the  remedy  is  not  such 
a  law,  nor  one  enlarging  the  stay  of  execution.  A  law,  the  conse- 
quence of  which,  is  the  destruction  of  a  claim,  valid  before  the  law 
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passed,  is  not  unconstitutional,  unless  it  directly  annuls  a  contract. 
In  Satterlee  v.  Matthewson,  13  Serg.  $•  Rawle  133,  the  supreme  court 
decided,  that  where  a  person  claimed  land  in  Pennsylvania,  under 
the  Connecticut  title,  and  leased  it  to  a  tenant,  such  tenant  might 
purchase  a  title  from  one  claiming  under  this  state,  and  set  it  up 
against  his  landlord;  and  generally,  that  the  obligations  which  ex- 
ist between  landlord  and  tenant,  were  of  no.  force  among  Connecti- 
cut claimants;  and  under  this  decision,  the  right  of  Satterlee  was 
good.  The  legislature  declared,  that  in  all  suits  brought,  or  to  be 
brought,  the  law  as  relating  to  landlords  and  tenants  should  be  of 
the  same  force  and  effect  among  those  settlers  as  between  other  per- 
sons. This  court,  and  the  supreme  court  of  the  United  States,  held 
this  law  not  unconstitutional,  though  the  effect  of  it  was  to  give  the 
land  to  Matthewson. 

This  court  had  often  decided,  that  if  the  certificate  of  the  ac- 
knowledgment of  a  deed  by  a  married  woman  was  defective  in  cer- 
tain particulars,  no  right  passed:  and  in  Mercer  v.  Watson,  the 
purchaser  lost  his  land.  The  legislature  passed  a  law,  declaring  all 
such  acknowledgments  good  and  available  to  pass  the  right,  and  the 
purchaser  brought  an  ejectment,  and  recovered  his  land  again.  But 
for  that  law,  his  right  was  gone  for  ever.  Yet  this  court,  and  the 
supreme  court  of  the  United  States,  declared  the  law  good. 

A  law,  then,  which  changes  the  evidence,  by  which  a  title  may  be 
impugned,  is  not  unconstitutional.  As  I  do  not  know  the  ground 
on  which  the  majority  of  this  court  supported  this  part  of  the  opinion, 
I  shall  say  no  more.  Every  man  who  enters  on  land  of  another,  is 
a  trespasser;  and  if  this  is  to  excuse  the  owner  from  bringing  suit 
for  more  than  twenty- one  years,  the  statute  of  limitations  is  re- 
pealed. If  the  defendant  entered  on  lands  to  which  the  plaintiff  had 
right,  yet  in  twenty-one  years  the  plaintiff's  right  was  gone;  and 
this  act  was  not  necessary  in  this  case.  But,  if  it  was  necessary,  it 
is  not  so  strong,  nor  half  so  strong,  as  either  of  the  cases  last  cited. 
At  most,  it  brought  the  law  in  that  section  of  country,  back  to  what 
it  is  every  where  else.  That  where  a  man  makes  title  under  a  law, 
he  shall  prove  that  he  complied  with  the  law,  or  was  willing  to 
comply;  which  in  this  case  might  have  availed  him  within  twenty- 
one  years. 

I  shall  here  conclude  with  saying,  that  from  the  beginning  to  the 
end,  the  whole  case,  is, in  my  opinion,  erroneous,  though  I  have  men- 
tioned but  a  few  of  the  errors. 
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Barnes  against  Irvine. 

(See  page  497,  ante.) 

HUSTON  J. — Dissenting. — It  has  been  often  said,  that  the  title  to 
lands  ought  to   be  certain,  and  of  course  that  points  decided    re- 
specting such  titles  should  be  considered  settled  and  sacred.     Where 
such  titles  were  acquired  under  legislative  enactments,  the  party 
must  comply   with  the  requisitions  of  the  law,  or  he  acquired  no 
title.     It  seemed  settled  that  no  one  could  disregard  the  provisions 
of  the  law,  and  in   their  place  substitute  what  he  supposed  to  be 
equivalents;  but  notwithstanding  all  this,  in  point  of  fact,  the  time 
of  courts  in  England  and  in  the  United  States,  has  been  more  occu- 
pied in  discussing  the  titles  to  land,  than  on  any  other  subject.     In 
England  the  difficulty  has  for  a  long  time  arisen  on  the  construction  of 
deeds  and  wills;  and  the  difficulty  would  seem  to  be  insurmountable, 
for  not  only  has  every  deed  generally,  and  every  will  certainly,  dif- 
ferent provisions,  but  every  writer  of  deeds  and  wills  has  his  own 
mode  of  conveying  the  idea,  which  it  is  his  duty  to  express.     In 
this  state,  lands  have  been  acquired  from  the  proprietary  by  all  the 
variety  of  conveyance — by  deeds  of  lease  and  release — by  patent 
without  previous  warrants,  though   more  generally,  the  patent  has 
been  a  confirmation  of  previous  grants  in  the  form  of  warrants,  loca- 
tions, or  application;  and  in  addition  to  all. these,  a  right  would  be 
acquired,  without  any  application  to,  or  any  knowledge  of  the  propri- 
etary or  of  the  state,  by  an  actual  settlement  and  residence  on  lands 
for  which  the  parties  must  take  titles  in  the  manner  prescribed,  at 
some  future  time.     Although  under  the  proprietor,  some  forms  of 
acquiring  title,  were  always  prescribed,  yet  the  proprietor  being 
sole  owner,  he  could  dispense  with  these  forms  and  confirm  titles 
acquired  without  strict  regard  to  them,  or  even  in  direct  opposition 
to  them.     It  has  been,  however,  decided,  in  DalL  345, 4,  and  so  far 
as  I  know  never,  in  terms,  contradicted,  that  since  the  Revolution, 
the  terms  and  conditions  having  been  prescribed  by  the  legislature, 
neither  the  governor  nor  officers  of  the  land  office,  can  alter  them, 
or  dispense  with  them.     I  do  not  know  that  it  has  been  expressly 
asserted  that  courts  can  do  either;  though  in  point  of  fact  the  same 
result  has  been  produced  by  different  courts,  putting  different  con- 
structions on  the  same  law,  or  more  correctly,  by  differing  as  to  what 
parts  of  the  law  contained  the  essential  requisites,  to  be  performed 
by  the  person  wishing  to  acquire  title.     This  has,  more  or  less,  been 
the  case  as  to  several  of  our  land  laws,  but  seems  to  be  settled,  as 
to  all  of  them,  except  that  part  of  the  act  of  1792,  and  its  supple- 
ments, which  relates  to  lands  north  and  west  of  Ohio  and  Alle- 
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gheny  rivers.  The  supreme  court  of  this  stale  in  1800,  in  the 
Commonwealth  v.  Tench  Cox;  and  again,  in  1802  the  Attorney 
General  v.  The  Grantees,see  4  Dall.  170,and  same  book,  247— settled 
the  general  construction  of  this  act;  and  it  is  a  little  remarkable, 
that  the  warrantees  themselves  had  understood  the  law  as  the  su- 
preme court  did.  It  appears  by  the  statement  of  the  first  case  that 
the  Holland  company  (and  I  may  well  add,  the  population  company) 
understood  that  having  been  prevented  by  the  Indian  war,  they, 
under  the  clause  which  gives  title  to  those  who  persist  after  the 
war  is  ended,  went  on  to  expend  vast  sums  of  money,  in  order  to 
commence  and  continue  these  settlements.  So  entirely  were  they 
convinced  of  this,  that  by  the  same  statement,  it  appears  they  had 
given  in  all  instances  one-fourth  and  often  one-third  of  each  tract  to 
the  person  who  would  set  down  on  it  and  comply  with  the  terms 
of  the  law  in  making  the  actual  settlement  as  required.  Their 
counsel  admitted  the  position,  that  whatever  was  required  by  the  act, 
must  be  done,  and  they  contended  only  for  an  equitable  construction. 
They  admitted  (though  the  judge  who  dissented  did  not)  that  the 
proviso  in  the  ninth  section  applied  to  those  who  had  warrants  as 
well  as  those  who  had  not;  and  it  is  remarkable  that  in  the  first  case 
every  person  agreed  that,  if  it  had  not  been  for  the  prevention  by 
the  war  for  two  yearsfrom  the  date  of  the  warrant,and  if  not  prevent- 
ed for  two  years  after  the  war  by  an  actual  settler  on  the  land  holding 
them  not  by  force,  the  title  would  not  vest.  "  It  is  admitted  on  all 
hands,"  says  Judge  Yeates,  who  delivered  the  opinion  of  the  court, 
"  that  the  terms  of  actual  settlement  and  residence,  are,  in  the  first 
place,  precedent  conditions  to  the  vesting  an  absolute  estate  in  those 
lands."  Every  part  of  that  opinion  is  good  law  and  good  sense,  and 
in  all  the  discussions  on  this  act,  I  have  remarked,  it  is  passed  by, 
and  not  contested,  because  Judge  Shippen  dissented.  It  was  a  very 
mild  dissent,  however — he  says  he  is  not  free  from  doubts.  These 
decisions  would,  in  all  probability,  have  ended  a  contest  as  to  the 
construction  of  this  act  of  assembly,  had  it  not  been,  that  persons  not 
resident  in  Pennsylvania,  could  bring  their  ejectments  in  the  circuit 
court  of  the  United  States.  How  it  happened  that  a  general  opin- 
ion, for  a  time  prevailed,  that  the  supreme  court  of  the  United  States 
(in  cases  where  their  jurisdiction  was  only  concurrent  with  that  of 
the  state  courts,)  was  superior  to,  and  controlled  the  decisions  of  the 
state  courts,  I  know  not;  such,  however,  was  a  general  opinion 
among  lawyers  and  judges.  It  seems  to  have  been  the  opinion  of 
the  supreme  court  of  the  United  Slates;  and,  what,  to  me,  is  very 
strange  certainly,  was  the  opinion  of  Judge  Yeates,  who,  in  one  case 
speaks  of  submitting  to  it,  though  he  cannot  acquiesce  in  the  cor- 
rectness of  it.  It  is  now,  for  the  last  twenty  years,  settled  in  the 
supreme  court  of  the  United  States,  that  in  the  construction  of  acts  of 
the  legislatures  of  the  several  states,  and  of  titles  under  those  acts,  the 
decision  of  the  supreme  court  of  the  state,  is  to  settle  the  law,  and 
the  United  States  courts  hold  themselves  bound  by  such  decisions. 
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I  shall,  therefore,  lay  Heudekoper  and  Douglas,  4  Dall.  392,  out 
of  view.  I  have  endeavoured  to  show  in  Campbell  v.  Galbraith, 
1  Watts  70,  that  the  supreme  court  of  the  United  States  from  not 
being  acquainted  with  our  titles,  and  the  difficulties  of  them,  and 
the  decisions  on  them,  were  mistaken  in  supposing  the  settlement 
required  by  the  act  in  question,  and  the  five  years  residence,  and 
clearing  two  acres  for  every  hundred,  were  distinct  things.  Had 
they  known,  after  the  act  of  1786,  which  defines  a  settlement  to  be 
an  actual  personal  resident  settlement,  with  a  manifest  intention  of 
making  it  a  place  of  abode  and  the  means  of  supporting  a  family, 
continue  from  time  to  time,  &c.,  had  been  the  subject  of  discussion, 
they  would  have  readily  seen  why,  in  1792,  the  act  required  an  ac- 
tual settlement,  to  consist  of  clearing,  fencing,  and  cultivating  at 
least  two  acres  for  every  hundred  in  the  tract,  erecting  thereon  a 
messuage  for  the  habitation  of  man,  and  residing  or  causing  a  family 
to  reside  thereon  for  five  years  next  following  the  date  of  said  set- 
tlement in  order  to  form  a  valid  actual  settlement  under  that  law, 
and  why  the  act  throughout  requires  and  speaks  of  such  actual  set- 
tlement, or  such  settlement  and  residence. 

In  the  cases  in  4  Dall.  above  cited,  it  was  settled  that  the  warran- 
tees ought  to  have  a  reasonable  time  within  which  to  make  their 
settlements  after  the  termination  of  Indian  hostilities.  In  1  Sinn. 
166,  Hazard's  Lessee  v.  Lowry,  it  was  settled  that  this  reasonable 
time  should  be  two  years;  and  in  every  reported  case  from  that 
section  of  the  state  previous  to  1821,  when  the  plaintiff  removed, 
the  settler  had  entered  within  the  two  years  from  Wayne's  treaty, 
made  the  22d  of  December  1795.  In  Young  v.  Beatty,  1  Serg.  §• 
Rawle  74,  it  was  decided  by  all  the  judges  that  a  settler  who  en- 
tered after  the  22d  of  December,  1797,  can  he  prove  his  actual  set- 
tlement though  he  had  neither  warrant  nor  application — and  of 
course  he  might  hold  the  land  against  a  warrant  not  accompanied 
with  a  settlement.  The  supreme  court  would  not  in  this  case  and 
in  Riddle  v.  Albert,  14  Serg.  fy  Rawle  341,  take  up  their  time  in 
discussing  and  deciding  whether  such  evidences  could  be  given,  and 
reversing  the  judgment  of  the  common  pleas,  in  refusing  to  admit 
proof  of  improvements,  made  by  a  settler  after  1797,  unless  such 
proof  when  admitted  would  avail  a  defendant.  The  case  of  Camp- 
bell v.  Galbraith  was  fully  considered ;  it  was  long  under  advisement. 
The  Chief  Justice  and  Judge  Rogers  inclined  to  one  opinion;  Judge 
Ross  and  myself  to  a  different  one.  I  did  not  know  what  would  be 
the  opinion  of  Justice  Kennedy  when  my  opinion  was  written;  it 
was  read  to  Judge  Ross;  as  the  opinion  of  the  court,  as  delivered 
by  Judge  Kennedy,  agreed  with  the  one  I  had  drawn,  mine  was  not 
read  in  court,  and  would  not  have  been  given  to  the  reporter,  had 
it  not  been  urged  on  me  by  Judge  Ross  to  publish  it.  The  court 
below  had  given  an  opinion  founded  on  Skeen  v.  Pierce;  7  Serg.  fy 
Rawle  303.  That  case,  if,  as  has  been  said,the  defendant  entered  more 
than  two  years  after  the  treaty  of  December,  1795,  contradicted 
every  previous  decision.  It  was  fully  considered  in  Campbell  v. 
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Galbraith,  and  Justice  Kennedy,  to  whose  opinion  I  particularly  refer, 
considers  not  only  the  act  of  the  1st  of  April,  1792,  but  all  the  acts  of 
assembly,  viz.  the  22d  of  April  1794 — the  22d  of  September  1794 
— the  2d  of  April  1802;  and  the  3d  of  April  1804  (continued  by 
the  act  of  the  28th  of  March  1806,  not  noticed  in  any  of  our  digests) 
and  shows  incontestibly,  I  think,  that  without  totally  rejecting  the 
positive  enactments  of  the  legislature,  we  must  come  to  the  conclu- 
sion at  which  he  arrived  in  that  case.  A  few  pages  after,  in  the 
same  book,  1  Watts  121,  we  find  Riddle  v.  Albert.  The  pre- 
ceding case  had  been  argued  one  year  before  this.  This  case  brought 
up  the  same  questions  on  the  construction  of  these  several  acts.  1 
refer  to  the  opinion  in  this  case,  pages  124 — 5,  as  condensing  the 
detailed  argument  of  the  foregoing  case.  "  When  the  warrantee  has 
failed  within  two  years  after  the  cause  of  prevention  ceased,  to  com- 
mence or  resume  his  settlement  upon  the  land  according  to  the  re- 
quisitions of  the  act,  it  is  perfectly  lawful  for  any  person  to  enter 
upon,  and  take  possession  of  the  land  as  a  settler,  for  the  condition 
broken  on  the  part  of  the  warrantee,  in  not  having  commenced  and 
persisted  in  his  settlement  until  it  was  completed;  and  so  far  from  a 
vacating  warrant  being  necessary,  in  order  to  justify  any  one  in 
taking  possession  of  the  land,  for  the  purpose  of  settling  and  im- 
proving it,  under  the  act  of  1792,  where  the  original  warrantee  has 
failed  to  do  it  or  have  it  done  within  the  time  required,  that  the  per- 
son wishing  to  take  advantage  of  the  forfeiture,  must  first  enter  and 
make  his  settlement,  before  he  can  obtain  a  vacating  warrant,  or  any 
warrant.  The  acts  of  assembly  referred  to,  have  expressly  forbid- 
den the  issuing  of  a  vacating  warrant  to  any  one,  unless  he  has  pre- 
viously become  an  actual  settler  on  the  land,  and  therefore  by  irre- 
sistible inference  have  made  the  entry  of  any  for  such  purpose, 
altogether  lawful;  and  put  it  in  his  power  to  take  advantage  of  the 
condition  broken;  so  that,  instead  of  the  state  being  the  first  to  move 
in  the  matter,  as  has  been  said,  and  even  decided  heretofore,  it  be- 
longs to  the  citizens  individually  to  do  so,  by  entering  and  settling 
on  the  land.  It  also  follows,  of  course,  that,  if  the  entry  of  such 
settler  previously,  be  not  only  lawful  but  indispensably  necessary, 
in  order  to  maintain  a  vacating  warrant,  all  claim  and  title  to 
the  land,  by  the  original  warrantee,  must  cease  and  be  entirely  de- 
feated, immediately  on  the  settler's  taking  possession  of  the  land 
and  making  his  settlement.  The  settler  thereby  acquires  a  pre-emp- 
tion right  to  the  land,  which  will  enable  him  not  only  to  defend  his 
possession  against  the  original  warrantee  or  any  other,  but  to  recover 
it  by  action  if  expelled  by  him."  These  cases  were  fully  argued 
in  1831 — 2,  and  the  expressions  of  Judge  Yeates  already  cited,  put 
in  stronger  language.  "Nobody,  says  Judge  Kennedy,  ever  sup- 
posed the  warrantees  were  discharged  from  the  condition  of  settle- 
ment and  residence;  nor  that  the  legislature  had  deprived  the  com- 
monwealth of  all  remedy  to  take  advantage  of  the  forfeitures  in  such 
cases.  1  Watts  85. 
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At  the  same  term  with  Riddle  v.  Albert,  was  the  case  of  Rush 
v.  Barr,  1  Watts  110;  where  the  same  principles  are  explicitly  ac- 
knowledged. The  phraseology  is  that  of  the  judge  who  delivered 
the  opinion  (that  is  of  myself),  but  the  matters  decided  are  the  opin- 
ion of  the  court,  who  could  not  have  so  decided,  unless  the  law  was 
as  stated  in  Campbell  v.  Galbreath.  In  the  same  book,  page  152,  we 
find  the  case  of  Reed  v.  Dickey — this  was  also  decided  on  the  same 
principle.  It  is  assumed  by  Judge  Rogers  that  the  settlement  in- 
cluding the  residence  and  all  required  by  the  act  of  1792,  must  be 
completed  or  no  title  vests. 

In  M'Call  v.  Barnhart,  2  Watts  112,  (decided  the  next  year,  1833) 
Judge  Rogers,  after  stating  that  the  plaintiff  had  shown  a  patent,  adds, 
"in  addition  to  the  evidence  already  stated,  it  was  necessary  to 
prove  a  settlement  on  the  land,"  and  goes  on  to  show  that  the  set- 
tlement required  by  the  act  of  1792  having  been  made  by  a  person 
under  contract  with  the  plaintiff,  was  a  compliance  with  the  law. 

In  1834,  we  find  Reed  v.  Dickey,  in  2  Watts  462,  and  the  same 
opinion  again  given — and  from  Campbell  v.  Galbreath,  untilgnear  the 
close  of  the  term  of  1S34,  I  had  considered  the  matter  at  rest.  Sick- 
ness had  detained  me  at  home  until  the  term  was  half  over — but  I 
found  the  members  of  the  bar  conversing  generally  on  some  decla- 
rations of  some  two  of  the  judges,  that  they  did  not  consider  the  law 
as  settled  by  the  cases  cited.  The  next  year  brought  up  some  half 
dozen  cases  in  which  all  the  decisions  except  Skeen  v.  Pierce,  7 
Serg.  4'  Rawle  303,  were  either  not  noticed  by  the  presidents  of  the 
common  pleas,  or  unceremoniously  overruled;  and  one  of  them 
stated  the  report  that  some  of  the  judges  who  decided  those  causes, 
had  expressed  a  contrary  opinion — these  cases  were  argued  and  held 
under  advisement.  I  have  only  to  add  that  among  the  reasons  for 
the  reversal  of  the  cases  cited,  were,  first,  to  restore  uniformity  to  our 
decisions— and  secondly,  becausein  publishingtheactof  April2,1802, 
which  is  in  these  words;  "  In  order  to  prevent  the  confusion  which 
would  arise  from  issuing  different  warrants  for  the  same  land,  and  to 
prevent  lawsuits  in  future  respecting  grants  from  the  land  office, 
under  the  act  of  April  3,  1792,  Be  it  enacted,  that  from  and  after 
the  passing  of  this  act,  the  secretary  of  the  land  office  shall  not  grant 
any  new  warrant  for  land  which  he  has  reason  to  believe  has  been 
already  taken  up  under  a  former  warrant,  but  in  all  such  cases  he 
shall  cause  a  duplicate  copy  of  the  application  to  be  made  on  which 
duplicate  copy  he  shall  write  his  name,  and  the  day  and  year  in 
which  it  was  presented,  and  he  shall  file  the  original  in  his  office,  and 
deliver  the  copy  to  the  party  applying,  provided  always,  that  on 
'every  application  so  to  be  made  and  filed,  shall  be  certified  on  the 
oath  or  affirmation  of  one  disinterested  witness,  that  the  person 
making  such  application,  or  in  whose  behalf  such  application  is 
made,  is  in  actual  possession  of  the  land  applied  for,  and  such  cer- 
tificate shall  mention  also  the  time  when  such  possession  was  taken, 
and  the  application  so  filed  in  the  secretary's  office  shall  be  entitled 
v. — 3  v 
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to  the  same  forcet  and  effec  and  the  same  priority  in  granting  war- 
ranis  to  actual  settlers,  as  though  the  warrants  had  been  granted  at 
the  time  when  the  application  was  filed."  'The  compiler  of  the  di- 
gest stopped  here — the  following  words  he  did  not  publish:  "and 
should  the  decision  of  the  court  and  jury,  at  the  trial  aforesaid,  be  in 
favour  of  the  claims  of  the  actual  settlers,  the  secretary  of  the  land 
office  shall  proceed  to  grant  the  warrants,  upon  the  purchase  money 
being  paid,  according  to  the  priority  of  the  applications  filed  in  his 
office."  How  this  conclusion  of  the  act  can  affect  the  decision 
given  in  Campbell  v.  Galbreath,  I  cannot  discover.  The  decision 
was  in  substance  in  favour  of  the  settlers — but  the  opinion  of  the 
court  was  that  the  act  did  not  run  so  long  as  there  was  actual  danger 
from  the  enemy,  but  the  warrantee  had  a  reasonable  time  after  the 
peace,  within  which  to  make  his  actual  settlement.  And  further, 
"  if  a  person  under  the  pretence  of  being  an  actual  settler,  shall  seat 
himself  on  lands  previously  warranted  and  surveyed  within  the  pe- 
riod allowed  under  a  fair  construction  of  the  law,  to  the  warrantee 
for  making  his  settlement,  withhold  the  possession  and  obstruct 
him  from  making  his  settlement,  he  shall  derive  no  benefit  from 
this  unlawful  act."  Whether  Campbell  prevented  the  settlement  of 
Galbreath  or  the  owners  of  that  warrant  within  the  two  years,  was 
submitted  to  the  jury.  And  in  every  case  from  Morris  v.  Neigh- 
man  to  Jones  v.  Anderson,  and  to  this  cause,  except  Skeen  v.  Pierce 
the  entry  of  the  actual  settler  was  within  the  two  years  from 
Wayne's  treaty.  The  act  of  April  3,  1804,  superseded  the  act  of 
1802,  and  was  even  more  explicit,  and  is  stated  before  in  citing 
Riddle  v.  Albert. 

The  act  of  the  1st  of  March  1811  authorized  deputy  surveyors 
to  return  surveys  on  actual  settlements,  and  patents  to  issue  to  the 
settler  without  any  warrant  having  issued  to  the  deputy  surveyor 
either  vacating  warrant  or  others. 

The  act  of  the  20th  of  March  1811  was  passed  with  the  expec- 
tation of  closing  this  contest,  and  provided  that  in  all  cases  of  in- 
terfering claims  between  warrantees  and  those  who  had  settled  on 
the  land  without  warrant,  the  state  would  yield  its  claim  -to  the 
land  as  against  the  warrantee,  or  as  the  price  against  the  settler,  if  a 
compromise  according  to  the  terms  of  that  act,  reserving  its  right 
against  both,  if  they  failed  to  embrace  the  provisions  of  that  act. 
That  is,  if  the  warrantee  conveyed  one  hundred  and  fifty  acres  to 
the  actual  settler,  the  claim  of  the  state  to  the  whole  tract  as  against 
the  warrantee  for  not  settling  according  to  the  law  should  cease, 
and  the  claim  of  the  state  against  the  actual  settler  for  the  pur- 
chase money  and  interest  from  the  date  of  the  settlement  should 
cease. 

The  act  of  the  14th  of  March  1814  provided,  that  in  every  eject- 
ment brought  by  a  warrantee  against  an  actual  settler,  he  should 
be  required  to  prove  to  the  satisfaction  of  the  court  and  jury,  or 
arbitrators,  that  he  made  the  settlement  required  by  the  act,  or  was 
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prevented  by  the  enemy,  and  what  attempts  he  made,  and  how  he 
individually  was  prevented,  and  that  he  persisted  in  his  endeavours 
for  two  years.  Now  very  hard  things  have  heen  said  of  this  act 
and  the  legislature  who  passed  it,  and  I  shall  notice  this  in  another 
case;  all  those  denunciations,  however,  relate  to  it  as  applied  to 
cases  where  the  supposed  claims  of  the  parties  existed  before  the 
enactment  of  the  law;  but  what  objection  can  be  made  to  it  in  all 
cases  where  the  actual  settlement  is  commenced  after  the  date  of  the 
law,  I  have  not  heard,  and  until  I  hear  or  see  them,  I  shall  not 
answer  them.  It  is  true,  the  officers  of  the  land  office  cannot  change 
the  terms  prescribed  by  the  law;  but  I  have  not  heard  it  asserted, 
nor  do  I  expect  to  hear  it  said,  that  if  the  act  of  1792  required  (which 
it  does  not)  that  a  vacating  warrant  should  issue  before  a  settlement 
could  be  made,  on  land  which  a  warrantee  had  neglected  to  settle, 
yet  the  legislature  would  change  this  and  direct  the  very  reverse, 
viz.  that  the  actual  settlement  should  precede  such  warrant;  nay  more, 
the  State,  as  such,  could  not  enter;  it  might  authorize  one  of  its  offi- 
cers, or  any  of  its  citizens,  to  enter,  or  it  could  legalize  such  entry, 
after  it  was  made;  such  was  the  opinion  of  this  court  in  Young  v. 
Beaty,  1  Serg.  8?  Rawle  74.  "  The  title  being  in  the  commonwealth 
by  default  of  the  warrantee  in  not  complying  with  the  conditions  of 
sale,  may  be  granted  to  a  third  person  at  any  time,  and  it  is  imma- 
terial to  the  plaintiff  whether  it  is  granted  before  the  entry  of  the 
grantee  or  after."  So  I  say,  if  the  state  could,  by  law,  authorize  an 
entry  on  land  to  which  it  only  had  any  right,  it  could  ratify  and 
render  valid  one  already  made. 

The  warrant  of  the  plaintiff,  in  this  case,  was  dated  in  April  1792; 
no  evidence  when  filed  with  the  deputy  surveyor;  but  surveyed  in 
January  1830,  and  returned  October  1830.  Thus  no  act  was  done 
by  the  plaintiff  for  thirty-eight  years  from  the  date  of  the  warrant,  or 
thirty-three  years  from  Wayne's  treaty.  He  had  an  agent  near  the 
ground,  but  no  attempt  to  make  the  settlement  required,  as  I  say,  by 
the  act  of  1792;  but  if  that  is  doubtful,  I  have  cited  five  acts  of 
assembly  which  expressly  give  the  defendant  a  right  to  settle  on  the 
land;  and  I  cannot  believe  it  my  duty  in  this  or  any  other  case  to 
disregard  the  express  legislative  provisions  of  the  state.  I  think  the 
judgment  ought  to  be  reversed. 
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Smith  against  Collins. 

(See  page  505,  ante.) 

HUSTON,  .T. — Dissenting. — The  court  erred  in  their  answer  to  the 
fourth  point  put  by  the  defendant's  counsel,  viz: 

"That  a  patent  issued  on  a  prevention  certificate,  commonly 
called  a  prevention  patent,  puts  a  warrantee  under  the  act  of  the  3d 
of  April  1792,  in  no  better  situation  as  to  the  condition  of  settlement 
and  residence  than  a  warrant  and  survey  without  patent." 

"Answer.  The  fourth  point  the  court  consider  as  answered  in 
the  charge,  and  that  an  entry  cannot  be  made  on  a  tract  of  land  for 
which  the  state  has  granted  a  prevention  patent,  without  a  vacating 
warrant  on  an  authority  from  the  state  to  make  the  entry." 

From  the  case  of  Sprinkle  v.  Stevenson,  in  1768,  reported  in  the 
note  to  2  Smith's  Laws,  down  to  the  present  day,  no  court  in  Penn- 
sylvania, before  this  case,  ever  decided  that  a  patent  was  conclusive; 
the  constant  language  of  the  courts  has  been,  that  in  the  trial  of  a 
title  in  ejectment,  the  question  is,  who  has  a  right  to  a  patent,  not 
who  has  one.  In  Bixler  v.  Baker,  4  Sinn.  213,  a  man  had  made 
proof  of  an  actual  settlement  and  obtained  a  warrant,  survey  and 
patent;  he  had  made  no  settlement,  and  yet  he  sold  to  an  innocent 
purchaser;  after  all  this,  a  third  person  settled  on  the  land  as  vacant, 
and  held  it  against  the  patent,  which  was  void.  So  the  patent  in 
this  case  must  have  been.  I  know  not  on  what  ground  the  majority 
affirm  this  decree,  but  I  dissent  from  any  thing  which  confirms  an 
opinion  that  is  contradictory  to  all  former  decisions. 


INDEX. 


ABANDONMENT. 

1.  Abandonment  is  not  always  a  question  of  intention,  exclusively  for  the 
jury,  without  a  controlling  instruction  from  the  court.     Under  a  certain  uncon- 
tradicted  state  of  facts,  the  law  will  pronounce  the  conduct  of  a  party  to  be  an 
abandonment,  whatever  may  have  been  his  intention.     Atchison  v.  M'Culloch, 
13. 

2.  When  an  actual  settler  has  resided  upon  land  for  two  years,  and  then  leaves 
it  unoccupied  for  five  years,  it  is  the  duty  of  the  court  to  instruct  the  jury,  that 
his  absence  for  that  length  of  time  is  a  legal  abandonment  of  his  right.     M'Don- 
ald  v.  Mulhollen,  173. 

ABATEMENT. 

PLEADING,  4,  6. 

ACCOUNT  RENDER. 

1.  A  purchaser  of  land  at  sheriff's  sale,  brought  ejectment  against  him  in  pos- 
session, and  recovered,  on  the  ground  that  the  defendant's  title  was  fraudulent; 
pending  the  action,  the  defendant  died;  the  plaintiff  cannot  recover  mesne  pro- 
fits by  an  action  of  account  render.     Hacker  v.  Whitaker,  474. 

2.  The  legal  right  of  action  for  mesnc  profits  is  lost  by  the  death  of  the  tres- 
passer.    Ibid. 

ACTION. 

CONTRACT,  1. 

TENDER,  1,  2. 

JUSTICE  OF  THE  PEACE,  2,  3,  4. 

NOTICE,  3. 

ATTORNEY,  1,  4. 

1.  An  action  cannot  be  maintained  against  a  husband  alone,  without  an  ex- 
press assumption,  for  services  rendered  to,  or  money  expended  for,  his  wife  dum 
sola.     Carl  v.  Wonder,  97. 

An  action  at  common  law  cannot  be  maintained  against  a  husband  and  wife, 
by  the  guardian  of  the  wife,  dum  sola,  to  recover  compensation  for  his  services 
as  guardian,  or  money  expended  by  him  for  his  ward:  his  remedy  is  in  the  or- 
phans' court.  Ibid. 

2.  If  an  action  for  an  escape  be  brought  in  debt,  the  jury,  if  they  find  for  the 
plaintiff,  must  find  the  whole  debt  and  costs;  but  if  brought  in  case,  they  may 
find  such  damages  as  they  think  proper.     Duncan  v.  Klinefelter,  141. 
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3.  Upon  the  settlement  of  a  joint  administration  account  by  two  executors 
and  the  subsequent  death  of  one  of  them,  an  action  may  be  maintained  against 
the  personal  representative  of  the  deceased  executor,  to  recover  a  legacy  under 
the  will  of  his  testator,  upon  the  allegation  and  proof,  that  funds  for  the  pay- 
ment of  the  legacy,  came  to  the  hands  of  such  deceased  executor  separately. 
Doeller  v.  Suavely,  225. 

4.  If  an  action  be  brought  upon  a  parol  contract  for  the  salo  of  land  by  two, 
and  the  proof  be  that  the  contract  was  made  but  with  one,  the  plaintiffs  cannot 
recover.     Whitehead  v.  Carr,  368. 

5.  If  a  day  be  appointed  by  contract  for  the  payment  of  money,  or  for  the 
doing  of  an  act,  and  the  day  must  or  may  happen  before  the  thing,  which  is  the 
consideration  of  the  money  or  act,  is  to  be  performed,  an  action  may  be  brought 
for  the  money,  or  for  not  doing  the  act,  before  performance  on  the  plaintiff's 
part.     Stevenson  v.  Kleppinger,  420. 

6.  A  verdict  and  judgment  for  the  plaintiff  in  ejectment  by  a  vendor  against 
a  vendee,  to  compel  payment  of  a  balance  of  the  purchase-money,  is  not  a  bar 
to  an  action  of  covenant  on  the  agreement  by  the  vendee  against  the  vendor. 
Ibid. 

7.  A  plaintiff  having  recovered  in  ejectment,  pending  which,  the  defendant 
died,  cannot  maintain  an  action  of  account  render  to  recover  mesne  profits.  The 
legal  right  of  action  for  mesne  profits  is  lost  by  the  death  of  the  trespasser.   Hark- 
er  v.  Whitaker,  474. 

8.  The  owner  of  the  freehold  may  cut  or  carry  away  the  grain  or  grass  of 
one  in  wrongful  possession,  without  subjecting  him  to  a  recovery  against  him  in 
an  action  of  trespass.     Barnes  v.  Dean,  543. 

ACTUAL  SETTLEMENT. 

LAND  AND  LAND  OFFICE,  1,  2,  4,  5,  6. 

ADMINISTRATION. 

Letters  of  administration  cum  testamento  annexo  can  only  be  granted  by  the 
register  of  the  county  where  the  will  was  proved  and  the  letters  testamentary 
granted,  Eyster's  Estate,  132. 

ADMINISTRATION  ACCOUNT. 
ACTION,  1,  3. 

1.  An  executor  will  not  be  permitted  to  settle  an  account  in  the  orphans' 
court  for  the  mere  purpose  of  charging  the  estate  with  a  debt  due  to  himself  by 
the  testator  in  his  lifetime.     ShencWs  Account,  84. 

In  pursuance  of  the  act  of  14th  May  1835,  the  supreme  court  may  refer  an 
administration  account  to  auditors,  upon  exceptions  not  made  in  the  court  be- 
low. Ibid. 

2.  When  a  final  administration  account  has  been  confirmed,  the  remedy  for 
omissions  or  mistakes  is  a  petition  for  a  review  in  the  court  below,  and  not  a 
citation  to  the  administrators  to  settle  a  supplemental  account.     Downing^ 
Estate,  90. 

3.  If  a  party  in  interest  be  prevented  from  filing  exceptions  to  an  administra- 
tion account,  by  a  finesse  of  the  accountant,  and  there  be  an  appeal  to  the  su- 
preme court,  that  court  will  direct  the  appeal  to  be  withdrawn,  and  the  decree 
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to  be  remitted,  to.  afford  the  appellant  an  opportunity  to  present  his  prayer  for 
relief  to  the  orphans'  court.     Lindemuth's  Estate,  145. 

4.  In  the  settlement  of  an  estate  by  an  administrator  de  bonis  nan,  cum  tes- 
tamento  annexo,  there  can  be  no  connection  with  the  administration  of  the 
estate  by  the  executor.  If  the  account  of  the  executor  has  been  finally 
settled,  or  if  any  error  has  occurred  in  its  settlement,  it  is  the  subject 
of  settlement  by,  or  correction  at  the  instance  of,  his  personal  representative.  It 
is  error  to  blend  the  account  of  an  administrator  de  bonis  non,  cum  testamento 
annexo,  with  the  account  of  the  first  executor.  Hamaker's  Estate,  204. 

ADVANCEMENT. 

1.  A  testator  having  provided  by  his  will  that  "each  child  or  grand-children 
(the  children  of  a  deceased  child,)  shall  receive  as  much  as  shall  make  it  or  them 
equal  to  that  one  of  the  seven  which  has  received  most,"  particular  expressions 
that  would  stand  in  the  way  of  this,  shall  be  construed  in  subordination  to  it  or 
be  disregarded.     Hence,  the  expression,  "  so  much  as  at  my  death  shall  stand 
charged,"  shall  not  be  so  construed  as  to  charge  an  advancement  to  one  of  his  lega- 
tees, which  had  been  repaid  by  the  legatee  to  the  testator  before  the  date  of  the 
will,  although  such  charge  remained  on  his  book  at  his  death.     Musselmari's 
Estate,  9. 

2.  Testator  directed,  in  relation  to  his  children,  as  follows:  "  each,  however, 
to  be  charged  in  the  distribution  with  what  I  have  given  them,  or  shall  have 
given  them,  at  the  time  of  my  death,  and  with  which  I  have  charged  them  in 
my  book  and  in  my  foregoing  will."     In  an  issue  to  try  the  truth  and  validity 
of  certain  alleged  entries  of  advancements  by  the  testator:  Held,  that  such  en- 
tries were  not  conclusive,  and  that  it  was  competent  to  inquire  of  a  witness  who 
had  made  entries  in  the  book,  whether  sums  charged  therein  against  some  of  the 
children,  had  been  actually  advanced.     Proof  of  the  testator's  admissions  that 
the  charges  were  excessive,  is  also  admissible.     Hook  v.  Hoak,  80. 

AGENT. 

HUSBAND  AND  WIFE,  2. 

AGREEMENT. 

PAROL  CONTRACT. 

AMENDMENT. 

1.  After  money  has  been  paid  in  pursuance  of  an  erroneous  decree  of  the 
orphans'  court,  the  decree  cannot  be  so  altered  or  amended  as  to  make  a  party 
to  it  liable  to  pay  the  money  a  second  time.     Hosier's  Appeal,  176. 

2.  The  entry  of  the  name  of  a  defendant  in  a  judgment  is  not  amendable  so 
as  to  affect  a  subsequent  incumbrancer  or  purchaser.     Zimmerman  v.  Briggans, 
186. 

3.  A  writ  of  scire  facias  to  revive  a  judgment  with  notice  to  terre-tenants 
may  be  amended  at  any  time,  so  as  to  make  it  conform  to  the  original  judgment; 
it  may  be  amended  after  the  counsel  have  argued  the  cause  to  the  jury^    Maus 
v.  Maus,  315. 

APPEAL. 

1.     If  a  party  in  interest  be  prevented  from  filing  exceptions  to  an  adminis- 
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tration  account,  by  a  finesse  of  the  accountant,  and  there  be  an  appeal  to  the  su- 
preme court,  that  court  will  direct  the  appeal  to  be  withdrawn,  and  the  decree 
to  be  remitted,  to  afford  the  appellant  an  opportunity  to  present  his  prayer  for 
relief  to  the  orphans'  court.  Lindemuth's  Estate,  145. 

2.  The  supreme  court  takes  cognizance  of  an  appeal  from  the  orphans'  court, 
as  an  appellate  court  strictly;  and  a  decree  will  not  be  reversed  unless  upon  ex- 
ceptions taken  in  the  court  below.     But  under  the  act  of  the  14th  of  April  1835, 
if  it  be  apparent  that  injustice  has  been  done  to  the  appellant,  the  court  has  a 
discretionary  power  to  hear  and  determine  such  appeals  according  to  the  right 
and  justice  of  the  case,     fltse's  Estate,  157. 

3.  In  an  appeal  from  the  judgment  of  a  justice,  if,  upon  the, final  determi- 
nation of  the  cause,  the  plaintiff  recovers  a  more  favourable  judgment  than  that 
of  the  justice,  he  is  entitled  to  recover  all  his  costs,  although  there  was  an 
intermediate  award  of  arbitrators  for  a  greater  amount  than  the  verdict  and 
judgment.     Newhouse  v.  Kelly ,508. 

APPROPRIATION. 

SHERIFF. 

DEBTOR  AND  CREDITOR. 

In  the  appropriation,  by  the  court  of  common  pleas,  of  money  made  by  the 
sale  of  real  estate,  the  party  in  interest  is  entitled  to  an  issue  to  try  the  facts; 
and  it  is  error  to  refuse  it  when  the  question  is  one  of  fact,  depending  chiefly  on 
parol  evidence.  Bichel  v.  Rank,  140. 

ARREST. 

UNITED  STATES  COURTS. 

ASSIGNEE. 

Although  the  consideration  of  a  bond  ultimately  proves  to  have  failed,  yet  if 
an  assignee  takes  it  at  the  instance  of  the  obligor,  he  gains  an  equity  sufficient 
to  enable  him  to  recover.  Buchannan  v.  Wurtz,  151. 

But  where  the  obligor,  after  the  assignment,  merely  expresses  his  satisfaction, 
but  makes  no  promise,  and  there  is  no  proof  that  he  prevented  the  assignee  from 
indemnifying  himself,  the  latter  cannot  recover  on  the  bond  if  the  consideration 
afterwards  proves  to  have  failed.  Ibid. 

ASSIGNMENT. 

1.  An  advancement,  by  a  junior  mortgagee,  of  a  judgment  debt  to  a  creditor, 
who  also  holds  a  judgment  against  another,  as  surety  therefor,  is  a  final  satis- 
faction of  the  latter  judgment  where  the  principal's  estate  suffices  to  repay  the 
advance.     The  advancing  creditor  is,  therefore,  not  entitled  to  an  assignment  of 
such  security.     Gratz  v.  Bank,  99. 

2.  Whether  a  deed  of  assignment  in  trust,  be  within  the  purview  of  the  act 
of  1818,  or  otherwise,  a  delivery  of  the  instrument  is  necessary  to  constitute  it  a 
deed,  and  to  protect  the  property  assigned  from  execution.    M'Kenney  v.  Rhoads, 
343. 

3.  It  is  not  essential  to  the  immediate  operation  of  a  deed  that  it  be  put  directly 
into  the  hands  of  the  assignee,  but  it  is  indispensable  to  its  effect,  that  the  as- 
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signor  should  part  with  it,  by  putting  it  into  a  course  of  transmission  or  delivery. 
Ibid. 

The  deposit  of  a  deed  in  the  post  office  directed  to  the  assignee,  is  equally 
available  for  that  purpose  as  a  delivery  of  it  to  a  messenger.  Ibid. 

4.  A  judgment  assigned  as  collateral  security  for  the  payment  of  a  debt,  be- 
comes for  all  purposes  the  property  and  under  the  exclusive  control  of  the  as- 
signee. The  latter  is  chargeable  if  it  bo  lost  through  his  neglect.  Beale  v. 
Bank,  529. 

ASSOCIATION. 

1.  An  association  by  which  each  surrendered  his  property  into  one  common 
stock  for  the  mutual  benefit  of  all,  during  their  joint  lives,  with  the  right  of  sur- 
vivorship, reserving  to  each  the  privilege  to  secede  at  any  time  during  his  life, 
is  not  prohibited  by  law.     And  that  right  of  secession  is  not  transmissible  to  the 
personal  representative  of  a  party  to  such  agreement,  so  as  to  enable  him  to  re- 
cover the  property  of  his  intestate,  so  put  into  the  common  stock.     Schreiber  v. 
Rapp,  35L 

2.  A  member  of  a  religious  society  cannot  avoid  a  contract  with  it  on  the  basis 
of  its  peculiar  faith,  by  setting  up  the  supposed  extravagance  of  its  doctrines  as 
proof  that  he  was  entrapped.     Ibid.  9 

ASSUMPTION. 

H.  requested  B.,  in  writing,  to  pay  a  debt  for  her  son,  adding,  "  You  may 
make  yourself  paid  out  of  any  unsold  property  that  is  in  your  hands,  in  my 
favour.'1  B.  paid  the  debt  accordingly:  Held,  that  he  had  no  recourse  beyond 
such  funds  then  in  his  hands,  and  that  no  such  indebtedness  was  created  on  the 
part  of  H.  as  would  defeat  a  subsequent  voluntary  conveyance  by  H.  to  her  chil- 
dren. Hart  v.  Hart,  106. 

ATTORNMENT. 

LANDLORD  AND  TENANT,  4. 

ATTORNEY  AT  LAW. 

1.  An    attorney  at  law,   who  conducts  a   proceeding  in  partition  in   the 
orphans'  court  to  a  confirmation  or  sale  or  the  land  by  the  administrator,  has  no 
such  lien  or  claim  upon  the  proceeds  of  such  sale  as  will  enable  him  to  main- 
tain an  action  against  the  administrator,  for  compensation  for  his  professional 
services,  unless  he  were  employed  by  him,  and  entitled  to  recover  upon  a  con- 
tract, or  quantum  meruit.    Newbaker  v.  Alricks,  183. 

2.  The  attorney  at  law  of  the  plaintiff  has  full  power  to  discharge  a  defendant 
from  arrest  upon  a  capias  ad  satisfaciendum  issued  by  him,  and  the  sheriff  is 
bound  to  receive  and  obey  his  instructions.     Scott  v.  Seller,  235. 

3.  An  attorney  at  law,  conducting  the  sale  of  real  estate  upon  an  execution, 
cannot  purchase  the  land  for  his  own  benefit  to  the  prejudice  of  his  client,  for  a 
less  sum  than  the  amount  of  the  claim  upon  which  it  was  being  sold.     And  if 
there  be  two  plaintiffs  in  the  execution,  he  cannot  purchase  for  the   benefit  of 
one,  without  the  consent  of  the  other,  for  a  less  sum  than  the  whole  amount  of 
the  claim.     If  he  do  so  purchase,  and  the  sheriff  make  a  deed  to  one  of  the  plain- 
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tiffs  under  such  circumstances,  there  is  a  resulting  trust  for  both.     Leisenring  v. 
;          Black,  303. 

4.  If  a  defendant  have  reason  to  believe,  that  an  action  has  been  brought  in 
the  name  of  a  legal  party,  without  his  assent,  and  for  the  use  of  another,  he 
may  require  the  plaintiff's  attorney  to  file  his  warrant  of  attorney;  but  not  after 
pleading  and  putting  the  cause  to  issue.  Campbell  v.  Galbreath,  423. 

AUDITORS. 

ADMINISTRATION  ACCOUNT,  1. 

AWARD. 

APPEAL,  3. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  A  judgment  upon  an  award,  which  exceeds  the  claim  of  the  plaintiff  as  set 
out  in  his  statement,  is  erroneous,  and  if  the  surplus  be  not  released  either  in  the 
court  below  or  this  court,  the  judgment  will  be  reversed.     Biggs  v.  Funk,  478. 

2.  In  an  action  ofassumpsit  in  which  the  plaintiff  filed  a  statement  of  his  claim 
composed  of  different  items,  the  cause  was  referred  to  arbitrators  who  awarded 
for    the   plaintiff  366  dollars  and  81  cents,  being  the  amount  of  100  dollars 
entered  on  the  article,  and  all  other  accounts  of  C.  F.  omitting  the  bill  No.  1. 
The  defendant  to  be  released  from  the  payment  of  the  aforesaid  sum,  on  his 
fulfilling  the  article  of  agreement  between  him  and  C.  F.  in  one  year  from  this 
date  :    Held,  to  be  erroneous.     Ibid. 

BAIL. 

BAIL  BOND. 

1.  The  recognizance  before  a  justice  of  the  peace  for  a  stay  of  execution  is 
one  of  special  bail  in  its  technical  sense — bail  for  the  body — therefore,  a  scire 
facias  cannot  issue  upon  it  until  a  capias  ad  satisfaciendum  has  issued  against 
the  defendant,  and  been  returned  non  est  inventus.    Spalding  v.  Nolcote,  335. 

2.  The  bail  of  an  insolvent  is  entitled  to  every  part  of  the  condition  of  the 
bond  prescribed  by  the  act  of  the  assembly;  and  if  it  do  not  contain  the  alterna- 
tives of  a  procurement  of  a  discharge  or  a  surrender  to  gaol,  no  recovery  can  be 
had  upon  it.     Hutton  v.  Helme,  346. 

3.  The  liability  of  bail  given  to  dissolve  a  foreign  attachment,  is  commensu- 
rate with  the  amount  of  his  recognizance;  and  he  will  not  be  relieved  upon  the 
payment  of  the  sum  sworn  to  by  the  plaintiff,  on  a  rule  to  show  cause  why  the 
amount  of  bail  required  should  not  be  reduced.     Fetterman  v.  Hopkins,  539. 

BAIL  BOND. 

The  court  having  refused  to  relieve  the  defendant  in  a  bail  bond  suit,  he 
cannot  avail  himself  of  the  facts  submitted  on  such  application,  as  a  defence  to 
the  action,  under  the  plea  of  payment  with  leave,  &c.  Wurtz  v.  Musselman,  95. 

The  only  direct  defence  to  such  an  action  is  performance  of  the  condition, 
which,  however,  may  be  enlarged,  pursuant  to  the  statue  4  Anne,  c.  16.  Ibid. 

BAR. 

ACTION,  6. 


INDEX.  571 

BEQUEST. 

Executors  cannot  require  security  of  a  legatee  for  the  return  of  goods  specifi- 
cally bequeathed  to  him  for  life,  with  an  executory  limitation  over;  but  if  the 
bequest  be  of  money,  with  the  same  limitation  over,  the  legatee  will  not  be  enti- 
tled to  recover  it  without  first  giving  security  to  the  executors  for  its  return,  upon 
the  death  of  the  legatee.  Kennard  v.  Kennard,  108. 

BOND. 

ASSIGNEE. 
INSOLVENT,  2. 

1.  Upon  a  bond  of  indemnity  there  can  be  but  one  judgment  against  the 
same  party,  and  that  must  be  for  the  amount  of  the  penalty,  with  an  assessment 
of  damages  by  the  jury  upon  the  breaches  assigned.     If  subsequent  breaches 
occur,  the  remedy  is  by  scire  facias  upon  that  judgment,  the  assignment  of  ad- 
ditional breaches,  and  the  assessment  of  damages  upon  them.     Duffy  v.  Lytle, 
120. 

2.  A  bond  in  a  certain  penalty  conditioned  for  the  performance  of  a  certain 
act  at  different  periods,  and  with  a  warrant  of  attorney  to  confess  a  judgment 
"  or  judgments  after  filing  one  or  more  declarations,"  will  not  authorize  the  entry 
of  more  than  one  judgment :  and  no  execution  can  issue  upon  it  until  a  scire 
facias  shall  have  issued,  and  it  shall  have  been  ascertained  that  the  act  has  not 
been  performed,  and  what  damage   has   resulted  from   its  non  performance. 
Adams  v.  Bush. 

3.  A  constable,  having  an  execution  in  his  hands,  took  an  obligation  from  a 
stranger,  conditioned  for  the  payment  of  the  debt,  interest,  and  costs  of  the  exe- 
cution, or  the  delivery  of  property  to  satisfy  the  same,  at  a  certain  time  and 
place;  upon  failure  to  do  either,  it  was  held,  that,  although  void  as  a  statutory  ob- 
ligation, yet  an  action  would  lie  on  it  at  common  law  in  the  name  of  the  consta- 
ble for  the  use  of  the  plaintiff  in  the  execution,     Claasen  v.  Shaw,  468. 

BOOK  ENTRY. 

ADVANCEMENT,  1. 

1.  An  account  against  the  plaintiff  by  a  third  person,  merely  proved  by  a  de- 
position, •'  to  have  been  faithfully  made  out  from  the  original  entries  in  the  books 
of  the  deponent,"  is  not  competent  evidence  for  the  plaintiff.     Nor  would  the 
books  themselves  be  admissible  with  no  better  proof  of  authentication.    Bidden 
v.  Petriken,  286. 

2.  It  is  not  a  valid  objection  to  the  admission  in  evidence  of  original  entries, 
that  the  book  in  which  such  entries  are  made,  contains  other  charges  which  are 
admitted  not  to  be  original.     Ives  v.  Niles,  323. 

3.  Memoranda  made  upon  a  slate,  and  transcribed  into  a  book  five  or  six  days 
afterwards,  are  not  such  original  entries  as  can  be  submitted  to  a  jury  as  evi- 
dence.    Nor  will  any  prevailing  custom  make  them  evidence.     Forsythe  v.  Nor- 
cross,  432. 

BREACHES. 
BOND,  I. 

CASE. 

ACTION,  2. 
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CESSET. 

BAIL,  1. 

CESTUI  QUE  TRUST. 
TRUST,  3. 
WITNESS,  2. 

CHOSE  IN  ACTION. 
EVIDENCE,  2. 

COMMISSIONERS. 

Copies  of  the  proceedings  of  county  commissioners  certified  by  the  clerk  of 
the  commissioners  and  attested  by  the  county  seal  are  not  competent  evidence; 
the  act  of  the  llth  of  April  1799,  requires  that  such  proceedings  shall  be  signed 
and  sealed  by  the  commissioners.  Witmer  v.  Curtin,  248. 

COMMON  CARRIER. 

In  an  action  by  a  common  carrier  against  the  consignee,  to  recover  the  price 
of  carrying,  the  defendant  may  set  up  as  a  defence,  negligence  or  want  of  skill 
in  the  carrier,  by  which  the  goods  were  deteriorated  in  value.  Leech  v.  Bald- 
win, 446. 

COMPROMISE. 

If  after  ejectment  brought  the  parties  compromise,  and  the  defendant  pur- 
chases the  plaintiff's  title,  and  secures  the  purchase  money  by  mortgage,  upon 
which  a  judgment  is  afterwards  obtained,  and  the  property  sold,  and  ejectment 
is  brought  to  recover  possession,  the  defendant  upon  the  trial  will  not  be  per- 
mitted to  defend  himself  in  his  possession,  by  the  same  evidence  which  he  might 
have  given  in  the  original  suit.  The  compromise  is  conclusive  upon  him.  But 
he  may  be  permitted  to  prove  that  the  land  for  which  the  ejectment  is  brought 
is  not  the  same  which  was  the  subject  of  the  compromise.  Bennet  v.  Paine, 
259. 

CONSIDERATION. 

ASSIGNEE. 

PLEADING,  7. 

A  promise  by  a  legatee  to  the  testator,  that  he  would  pay  a  certain  sum  of 
money  to  another  person,  in  consequence  of  which  the  testator  omitted  to  be- 
queath the  same  sum  to  that  person,  is  a  good  consideration  for  notes  afterwards 
executed  by  the  legatee  to  him.  Gaullaher  v.  Gaullaher,  200. 

CONSTABLE. 

A  constable,  having  an  execution  in  his  hands,  took  an  obligation  from  a 
stranger,  conditioned  for  the  payment  of  the  debt,  interest,  and  costs  of  the  exe- 
cution, or  the  delivery  of  property  to  satisfy  the  same,  at  a  certain  time  and 
place;  upon  failure  to  do  either,  it  was  held,  that,  although  void  as  a  statutory 
obligation,  yet  an  action  would  lie  on  it  at  common  law  in  the  name  of  the  con- 
stable for  the  use  of  the  plaintiff  in  the  execution.  Clausen  v.  Shaw,  468. 

CONTRACT. 

ACTION,  4. 
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CONTRACT. 

ASSUMPTION. 
ATTORNEY  AT  LAW,  1. 
VENDOR  AND  VENDEE. 

1.  A  contract  for  the  delivery  of  specific  articles  of  property  to  another,  at  a 
certain  time  and  place,  in  discharge  of  a  previous  debt,  is  performed  and  the  debt 
satisfied  by  a  tender  and  delivery  of  the  property  at  the  time  and  place,  although 
the  payee  did  not  attend  to  receive  the  property.    And  no  action  on  the  contract 
can  afterwards  be  maintained  against  the  debtor.     Case  v.  Green,  262. 

2.  An  association  by  which  each  surrendered  his  property  into  one  common 
stock  for  the  mutual  benefit  of  all,  during  their  joint  lives,  with  the  right  of  sur- 
vivorship, reserving  to  each  the  privilege  to  secede  at  any  time  during  his  life,  is 
not  prohibited  by  law.     And  that  right  of  secession  is  not  transmissible  to  the 
personal  representative  of  a  party  to  such  agreement,  so  as  to  entitle  him  to  re- 
cover the  property  of  his  intestate,  so  put  into  the  common  stock.     Schreiber  v. 
Rapp,  351. 

A  member  of  a  religious  society  cannot  avoid  a  contract  with  it  on  the  basis 
of  its  peculiar  faith,  by  setting  up  the  supposed  extravagance  of  its  doctrines  as 
proof  that  he  was  entrapped.  Ibid. 

3.  A  vendor  of  land  who  retains  the  legal  estate,  and  enters  a  judgment  for 
the  purchase  money,  sells  the  land  in  the  possession  of  the  vendee  by  execution, 
and  purchases  it  himself  for  a  sum  less  than  the  amount  due  to  him,  thereby 
rescinds  the  contract,  and  disables  himself  from  making  any  further  claim  upon 
it.     And  the  proceeds  of  such  sale  are  applicable  to  the  judgment  of  the  vendor, 
in  preference  to  a  judgment  entered  subsequently  to  the  date  of  the  agreement, 
and  prior  to  the  judgment  of  the  vendor.     Day  v.  Lowrie,  412. 

4.  If  a  day  be  appointed  by  contract  for  the  payment  of  money  or  for  th 
doing  of  an  act,  and  the  day  must  or  may  happen  before  the  thing  which  is  the 
consideration  of  the  money  or  act  is  to  be  performed,  an  action  may  be  brought 
for  the  money,  or  for  not  doing  the  act,  before  performance  of  the  act,  which 
was  the  consideration  of  that  for  which  suit  is  brought.     Stevenson  v.  Klip- 
pinger,  420. 

5.  A  contract  to  "  have  a  boat  ready  for  the  spring  trade  on  the  1st  of  March 
ensuing,  and,  on  failure,  to  pay  10  dollars  damages  for  every  day  after  that  time, 
until  the  boat  is  ready,"  is  a  covenant  that  it  shall  be  ready  on  the  1st  of  March 
ensuing,  Jor  the  spring  trade;  and  although  it  could  not  have  been  then  used  for 
that  purpose,  the  stipulated  damages  are  recoverable.     Young  v.  White,  460. 

No  presumption  arises  that  the  performance  of  the  written  contract  was 
waived  by  him  or  its  terms  altered,  from  the  fact,  that  the  person  for  whom  the 
work  was  being  performed  was  present,  and  saw  it  executed.  Ibid. 

CONVEYANCE. 

1.  H.  requested  R,  in  writing,  to  pay  a  debt  for  her  son,  adding,  "  You  may 
make  yourself  paid  out  of  any  unsold  property  that  is  in  your  hands,  in  my 
favour."     B.  paid  the  debt  accordingly:    Held,  that  he  had  no  recourse  beyond 
such  funds  then  in  his  hands,  and  that  no  such  indebtedness  was  created  on  the 
part  of  H.  as  would  defeat  a  subsequent  voluntary  conveyance  by  H.  to  her  chil- 
dren.    Hart  v.  Hart,  106. 

2.  A  warrantee,  who  has  been  evicted  from  the  land  purchased  by  him,  and 
has  recovered  compensation  in  an  action  against  the  warrantor,  is  not  bound  to 
reconvey  the  title.     Ives  v.  Niles,  323. 
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CONVEYANCE. 

If  a  case  should  arise  in  which,  upon  a  recovery  by  a  warrantee  against  a 
warrantor,  justice  should  require  a  reconveyance  by  the  warrantee  of  the  title, 
the  mode  of  enforcing  it  would  be  by  an  imposition  of  terms  upon  the  party  as 
to  the  receipt  of  the  fruits  of  his  judgment.  Ibid. 

3.  Although  a  deed  of  conveyance  of  land  may  be  fraudulent  and  void  as  to 
creditors,  by  virtue  of  the  statute  of  13  Eliz.,  yet  none  but  creditors  can  take  ad- 
vantage of  the  fraud ;  a  subsequent  purchaser  with  notice  of  such  prior  convey- 
ance is  concluded  by  it.     Foster  v.  Walter,  378. 

4.  A  voluntary  conveyance  to  a  child,  by  a  father  who  was  indebted  at  the 
time,  is  not,  ipsofach,  fraudulent  and  void  under  the  statute  of  13  Eliz. ;  if  the 
grantor  had  other  property  at  the  time,  or  was  otherwise  of  sufficient  ability  to 
pay  all  his  debts,  it  will  be  referred  to  a  jury  to  determine,  whether  there  was 
any  design  to  defraud  creditors ;  if  there  was  not,  the  conveyance  is  valid. 
Chambers  v.  Spencer,  494. 

5.  A  voluntary  conveyance,  untainted  by  fraud,  is  not  void  as  against  a  sub- 
sequent purchaser,  by  force  of  the  statute  27  Elizabeth.     Dougherty  v.  Jack, 
456. 

6.  A  deed  of  conveyance  which  describes  a  line  as  running  "to  a  stump  near 
the  creek,  and  thence  up  the  creek,  north  fourteen  and  a  half  perches,  to  a  stone, 
&c."  is  to  be  construed  as  including  all  the  land  to  low- water  mark  of  the  creek. 
Klingensmith  v.  Ground,  458. 

CORPORATION. 

A  corporator  is  not  bound  to  elect  either  to  resign  his  corporate  franchise,  or 
to  succumb  to  those  who  have  seized  on  the  corporate  authority:  he  may  refuse 
to  give  up  his  corporate  privilege,  while  the  authority  is  in  the  hand  of  an  usur- 
per, and  yet  be  exempt  from  pecuniary  contribution,  for  the  support  of  such 
unlawful  authority.  Ebaugh  v.  Hendel,  43, 

COSTS. 

MORTGAGE. 
PARTNER. 

1.  Where  it  is  necessary,  the  court  will  search  out  the  actual  plaintiff,  and  sub- 
ject him  to  the  judgment  of  costs,  a  plea  of  set-off,  or  other  liability  necessary  to 
protect  the  defendant.     Armstrong  v.  City  of  Lancaster,  68. 

2.  A  party  is  not  entitled  to  an  execution  for  costs  on  a  reversal  of  a  judgment 
rendered  against  him  by  the  court  below.     On  a  simple  reversal  there  is  no 
award  of  execution  except  for  restitution.     Smith  v.  Sharp,  292. 

3.  A  bill  of  costs  becomes  evidence  to  charge  a  party,  only  when  it  is  regu- 
larly taxed  by  the  proper  officer.     Taxation  is  in  the  nature  of  an  adjudication 
by  the  court.     Richardson  v.  Cassilly,  449. 

A  defendant  in  error,  upon  the  reversal  of  the  judgment,  and  payment  by  him 
of  the  costs  of  the  supreme  court,  in  order  to  possess  himself  of  an  award  at- 
tached to  the  record  which  he  could  have  obtained  otherwise,  cannot  recover 
them  from  the  other  party  by  action.  Such  a  payment  is  voluntary.  Ibid. 

4.  In  an  appeal  from  the  judgment  of  a  justice,  if,  upon  the  final  determina- 
tion of  the  cause,  the  plaintiff  recovers  a  more  favourable  judgment  than  that  of 
the  justice,  he  is  entitled  to  recover  all  his  costs,  although  there  was  an  interme- 
diate award  of  arbitrators  for  a  greater  amount  than  the  verdict  and  judgment. 
Newhouse  v.  Kelly,  508. 
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COUNTY. 

When  a  county  is  divided,  and  a  new  county  formed  out  of  one  part,  and  the 
act  erecting  the  new  county  makes  no  provision  on  the  subject  of  keeping  alive 
the  lien  of  judgments  upon  lands  lying  in  the  new  county,  the  lien  of  such  judg- 
ments will  either  continue  without  revival,  as  at  common  law,  previous  to  the 
act  of  1798,  or  their  lien  will  be  preserved  by  revivals  in  the  old  county,  without 
the  service  of  the  process  in  the  new  county.  West's  Appeal,  87. 

The  act  of  1st  of  April  1823  applies  only  where  the  testatum  execution  creates 
the  lien,  and  not  where  it  is  used  merely  to  effect  a  sale  of  the  lands.  Hence 
the  lien  of  a  judgment  in  the  old  county,  is  not  effected  by  the  lapse  of  five  years 
from  the  entry  of  the  testatum  fieri  facias  in  the  new  county.  Ibid. 

COVENANT. 

VENDOR  AND  VENDEE,  1,  3. 
ACTION,  6. 

An  express  covenant  qualifies  and  restrains  the  generality  of  an  implied 
covenant.  Weiser  v.  Weiser,  279. 

CURTESY. 

PARTITION,  1. 
HUSBAND  AND  WIFE,  3. 

DAMAGES. 

BOND,  1. 

1.  If  a  payment  be  made  by  the  sheriff,  as  a  com  promise  of  the  action  against 
him,  without  consulting  the  jailer,  the  amount  recovered  from  the  sheriff  is  not 
the  legal  measure  of  damages  which  he  is  entitled  to  recover  from  the  jailer. 
Duncan  v.  Klenefelter,  141. 

2.  In  an  action  of  trespass  for  a  wilful  and  malicious  abuse  of  process  and 
sale  of  the  property  of  the  plaintiff,  he  may  recover  vindicatory  damages,  although 
the  meditated  oppression  was  not  intended  for  the  plaintiff  but  for  another. 
M'Bride  v.  M'Laughlin,  375. 

3.  A  contract  to  "  have  a  boat  ready  for  the  spring  trade  on  the  1st  of  March 
ensuing,  and,  on  failure,  to  pay  10  dollars  damages  for  every  day  after  that  time 
until  the  boat  is  ready,"  is  a  covenant  that  it  shall  be  ready  on  the  1st  of  March 
ensuing,  for  the  spring  trade ;  and  although  it  could  not  have  been  then  used  for 
that  purpose,  the  stipulated  damages  are  recoverable.     Young  v.  White,  460. 

4.  In  replevin  no  set-off  is  allowable,  under  either  the  English  statutes  or  our 
act  of  assembly.     But  the  tenant  may  show  a  failure  of  the  consideration  for 
the  rent,  by  the  landlord's  omission  to  fulfil  his  part  of  the  contract,  which  ope- 
rates as  an  exemption  of  the  tenant  from  an  equivalent  portion  of  the  rent 
Fairman  v.  Fluck,  516. 

In  such  case,  the  measure  of  damages  to  the  tenant,  is  the  difference  between 
the  annual  value  of  the  premises  with  and  without  that  covenant  performed; 
speculative  or  remote  damages,  such  as  a  loss  of  custom  to  the  tenant,  cannot  be 
allowed.  Ibid. 

DEATH. 

ACCOUNT  RENDER,  2. 

DEBT. 

ACTION,  2. 
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DEBT. 

The  21st  section  of  the  act  of  the  24th  of  February  1834,  relating  to  distri- 
bution, is  not  restrained  in  its  operation  to  debts  contracted  subsequently  to  its 
enactment.  Ilgenfritz  v.  Ilgenfritz,  158. 

DEBTOR  AND  CREDITOR. 

When  a  debtor  pays,  he  may  require  that  the  money  be  applied  to  a  particular 
debt;  and  if  a  debtor  perform  labour  for  a  creditor,  upon  an  agreement  that  it 
shall  be  applied  to  the  payment  of  a  particular  debt,  the  creditor  cannot  change 
this  appropriation,  without  the  consent  of  the  debtor,  so  as  to  avail  himself  of  a 
facility  to  secure  the  debt  thus  extinguished,  which  he  could  not  do  as  to  another 
debt.  Martin  v.  Draher,  545. 

DECEDENT. 

1.  The  orphans'  court  have  no  power  to  apportion  assets  of  a  decedent  among 
creditors ;  it  must  be  done  by  auditors.     If  this  report  is  erroneous,  the  court 
cannot  remodel  it,  but  must  send  it  back  for  correction.     Bayer's  Estate,  50. 

2.  The  21st  section  of  the  act  of  the  24th  of  February  Id34,  relating  to  dis- 
tribution, is  not  restrained  in  its  operation  to  debts  contracted  subsequently  to 
its  enactment.     Ilgenfritz  v.  Ilgenfritz,  158. 

3.  The  revival  of  a  judgment  against  a  decedent's  administrators,  by  a  scire 
facias  against  his  heirs  is  irregular  and  erroneous:  but  a  sale  of  the  land  of  the 
decedent  upon  such  judgment  of  revival  is  not  void,  and  vests  such  a  title  in  the 
purchaser  as  cannot  be  defeated  in  ejectment  by  the  heirs  at  law ;  although  after 
the  sale,  the  judgment  may  have  been  set  aside  as  erroneous.     Hayes  v.  Shan- 
non, 548. 

DECLARATION. 

1 .  An  action  for  a  legacy  is  not  embraced  by  the  statement  law;  a  declaration 
must  be  filed.     Doebler  v.  Snavely,  225. 

2.  It  is  error  to  permit  the  plaintiff  to  amend  his  declaration  by  adding  a  new 
party.     Chamberlain  v.  Hits,  373. 

DECREE. 

After  money  has  been  paid  in  pursuance  of  an  erroneous  decree  of  the  or- 
phans' court,  the  decree  cannot  be  so  altered  or  amended  as  to  make  a  party  to 
it  liable  to  pay  the  money  a  second  time.  Hassler's  Appeal,  176. 

DEED. 

EVIDENCE,  1,  5. 
RECORDING  ACTS. 

1.  B.  by  deed  conveyed  to  F.  a  tract  of  land  in  fee  simple,  "  excepting  and  re- 
serving for  himself,  his  heirs,  executors,  administrators,  and  assigns  all  mineral 
or  magnesia  of  any  kind,  and  to  convey  the  same  away  through  the  premises  in- 
tended to  be  sold,  so  as  to  do  as  little  damage  to  the  owner  as  possible,  with  all 
bricks  and  blocks  of  soapstone,  as  I  said  the  said  B.  may  want  for  my  own  use." 
Held,  that  this  was  such  a  reservation  as  entitled  the  grantor  to  chromate  of 
iron,  afterwards  found.     Gibson  v.  Tyson,  34. 

2.  Whether  a  deed  of  assignment  in  trust  be  within  the  purview  of  the  act 
of  1818,  or  otherwise,  a  delivery  of  the  instrument  is  necessary  to  constitute  it 
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a  deed,  and  to  protect  the  property  assigned  from  execution.    M'Kinney  v. 

Rhodes,  343. 

3.  It  is  not  essential  to  the  immediate  operation  of  a  deed  that  it  be  put  di- 
rectly into  the  hands  of  the  assignee,  but  it  is  indispensable  to  its  effect,  that 
the  assignor  should  part  with  it,  by  putting  it  into  a  course  of  transmission  or 
delivery.  Ibid. 

The  deposit  of  a  deed  in  the  post  office  directed  to  the  assignee,  is  equally 
available  for  that  purpose  as  a  delivery  of  it  to  a  messenger.  Ibid, 

DEFALCATION. 

Under  our  defalcation  act,  upon  plea  of  payment  or  set-off,  a  claim  for  un- 
liquidated damages  may  be  given  in  evidence  against  the  plaintiff  in  an  action 
of  debt,  where  it  arises  from  the  same  transaction  as  that  on  which  the  suit  is 
brought.  Hubler  v.  Tamney,  51. 

DEFENCE. 

1.  The  court  having  refused  to  relieve  the  defendant  on  a  bail  bond  suit,  he 
cannot  avail  himself  of  the  facts  submitted  on  such  application,  as  a  defence  to 
the  action,  under  the  plea  of  payment  with  leave,  &c.     Wurtz  v.  Musselman,  95 . 

The  only  direct  defence  to  such  an  action  is  performance  of  the  condition, 
which,  however,  may  be  enlarged,  pursuant  to  the  statute  4  Anne,  c.  16.  Ibid. 

2.  If  an  obligee  in  a  bond  obtain  a  judgment  against  the  principal,  and  suffer 
it  to  remain,  without  revival,  until  the  lien  on  his  lands  be  lost,  and  afterwards 
sue  the  surety  on  the  same  bond,  the  latter  cannot  avail  himself  of  the  negligence 
of  the  plaintiff,  as  a  defence.     Mundorffv.  Singer,  172. 

3.  If  after  ejectment  brought  the  parties  compromise,  and   the   defendant 
purchases  the  plaintiff's  title,  and  secures  the  purchase  money  by  mortgage, 
upon    which  a  judgment   is  afterwards  obtained,   the   property   is   sold,  and 
ejectment  is  brought  to  recover  possession,  the  defendant  upon  the  trial,  will  not 
be  permitted  to  defend  himself  in  his  possession,  by  the  same  evidence  which 
he  might  have  given  in  the  original  suit.     The  compromise  is  conclusive  upon 
him.     But  he  may  be  permitted  to  prove  that  the  land  for  which  the  ejectment 
is  brought,  is  not  the  same  which  was  the  subject  of  the  compromise.     Bennet 
v.  Paine,  259. 

4.  If  the  plaintiff,  in  an  action  of  debt,  require  of  the  defendant  notice  of  the 
special  matter  upon  which  he  relies  for  his  defence,  and  it  be  not  given  to  him, 
a  deposition,  establishing  a  special  defence,  cannot  be  read  in  evidence,  although 
there  be   an  agreement  in   writing  by  the   attorney  who  had  been  retained  by 
the  plaintiff  merely  to  attend  the  taking  of  the  deposition,  that  it  should  be  read. 
M'Clurg  v.  Trevor,  275. 

5.  By  an  agreement  for  the  sale  and  purchase  of  land,  the  vendee  covenanted 
to  pay  a  certain  sum,  part  of  the  purchase  money,  at  a  certain  future  day,  if,  in 
the  mean  time,  he  were  not  evicted  from  the  land;  he  was  not  evicted  before, 
but  was  after  that  time,  and  before  suit  brought  for  the  recovery  of  that  sum: 
Held,  that  he  might  set  up  the  eviction  as  a  defence  in  such  suit.    Ives  v.  Niles 
323. 

6.  One  in  possession  of  ground,  against  whom  an  ejectment  is  brought,  set 
up  upon  the  trial  a  title  in  himself  under  a  deed  from  the  treasurer  upon  a  sale 
of  the  lot  as  unseated  for  taxes;  he  will  not  be  permitted,  upon  discovering  that 
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the  law  will  not  sustain  this  title,  to  found  his  defence  upon  an  entry  for  the 
non-payment  of  a  ground  rent,  and  ask  the  jury  to  presume  that  his  entry, 
was  rightful.  And  in  such  case  he  will  not  be  permitted  to  send  out  with  the 
jury  an  account  of  the  amount  of  ground  rent  due.  Keating  v.  Williams,  382. 

7.  In  an  action  by  a  common  carrier  against  the  consignee,  to  recover  the 
price  of  carrying,  the  defendant  may  set  up  as  a  defence,  negligence  or  want 
skill  in  the  carrier,  by  which  the  goods  were  deteriorated  in  value.     Leech  v. 
Baldwin,  446. 

8.  In  an  action  of  ejectment,  in  which  the  plaintiff  relies  upon  a  title  under 
a  sheriff's  sale  on  a  mortgage  of  which  the  defendant  was  entitled  to  have  had 
notice  by  service  of  the  scire  facias  upon  him,  the  latter  may  make  the  same 
defence,  upon  the  allegation  of  payment  of  the  mortgage  before  judgment,  as 
he  might  have  made  if  he  had  beeen  summoned  upon  the  scire  facias.     Cowan 
v.  Getty,  531. 

DELAY. 

A  party  seeking  to  avoid  the  consequence  of  delay,  by  asking  for  a  judgment 
nunc  pro  tune,  must  not  have  consented  or  contributed  to  such  delay.  Ley  v. 
Union  Canal,  104. 

DELIVERY. 

DEED,  2,  3. 
ASSIGNMENT,  2,  3. 

DEPOSITION. 

1.  It  is  not  error  to  admit  in  evidence  a  deposition,  a  part  of  which  is  illegal, 
upon  a  general  objection  to  the  whole  deposition.     The  objection  should  be  con- 
fined to  such  illegal  portion.     Atchison  v.  M'Culloch,  13. 

2.  Whether  a  notice  to  take  depositions  be  rightly  served  upon  the  party  or 
his  attorney,  depends  upon  the  rule  of  court  on  the  subject.     And,  in  the  ab- 
sence of  any  proof  of  what  the  rule  is,  it  will  be  presumed  that  the  court  below 
decided  rightly  on  the  subject.     Ives  v.  Niles,  323. 

3.  If  a  rule  of  court  requires  depositions,  when  taken,  to  be  filed  within  a  rea- 
sonable time,  and  it  appears  that  when  a  deposition  was  taken,  it  was  filed,  but  was 
afterwards  taken  out  of  the  office,  and  had  been  out  for  several  years  before  the 
trial,  the  court  should  not  permit  it  to  be  read  in  evidence.     Ross  v.  Barker,  391. 

DEPUTY  SURVEYOR. 

LAND  AND  LAND  OFFICE,  3,  4,  7. 

DESCENT. 

1.  The  grandchildren  of  an  intestate  take  their  share  of  his  estate  by  substi- 
tution, not  through,  but  paramount  to,  their  parent.     Hence,  it  is  not  subject  to 
their  father's  debts,  where  he  dies  before  such  intestate.     Ilgenfritz's  Appeal,  25. 

2.  When  the  share  of  a  minor  in  his  mother's  real  estate  has  been  converted 
by  his  guardian,  into  personalty,  in   his  lifetime,  and  can  be  readily  identified 
and  traced  to  the  stock  from  which  it  came,  it  descends,  under  the  act  of  1792, 
as  if  the  intestate  had  survived  his  father.     Clepper  v.  Livergood,  113. 
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1.  A  testator  devised  to  his  son  John  certain  lands  "valued  unto  him  at  the 
sum  of  3350  pounds;  1000  pounds,  part  thereof,  to  remain  charged  on  the  land 
devised  unto  my  said  son  John,  during-  his  natural  life,  and  at  his  death,  to  be 
paid  to  whom  my  said  son  John  shall  bequeath  the  same,  in  and  by  his  last  will 
and  testament."     John  made  his  will  bequeathing  the  said  1000  pounds  to  A. 
B.  and  C.,  and  afterwards  sold  the  lands  devised  to  him  for  their  value,  and  died 
without  revoking  his  said  will:  Held,  that  the  bequest  by  the  first  testator  was  of 
a  power  of  appointment,  and  that  the  legatees  of  John  were  entitled  to  recover 
in  an  action  for  the  legacy  against  the  executors  of  the  first  testator,  with  notice 
to  the  terrc-tcnants  of  lands  discharged.    Hess  v.  Hess,  187. 

The  subject  of  John's  testamentary  power  was  a  chattel,  separated  from  the 
land  by  his  father's  will.  The"  probate  of  John's  will  was,  therefore,  conclusive, 
and  could  not  be  impeached  in  an  action  by  his  legatee  to  recover  the  legacy. 
Ibid. 

2.  A  testator  devised  a  farm,  and  bequeathed  the  stock  thereon  to  his  widow 
for  life,  for  the  use  of  herself  and  other  members  of  his  family,  with  remain- 
der  to  others  named  in  his   will;  after  his  death  his  widow  took  possession 
of  the  farm  and  stock,  and  used  the  same  as  directed  by  the  will  until  her  death: 
Held,  that  the  stock  and  grain  which  remained  at  her  death,  although  not  the 
same  which  she  received,  went  in  remainder  to  the  legatees  named  in  the  will, 
and  to  the  personal  representative  of  the  widow.     Flowers  v.  Franklin,  265. 

3.  A  testator   having  in  his  life  given  certain  parts  of  his  real  estate  to  his 
children  to  be  cleared  and  improved  by  them,   retained  a  part  himself;  which 
together  with  his  farming  utensils,  stock,  &c.,  he  devised  to  his  wife  for  the 
purpose  of  maintaining  herself  and  his  minor  children,  until  the  youngest  should 
attain  full  age,  when  his  wife  was  to  have  the  personal  estate   absolutely,  and 
"  his  real  estate   to  be  then  equally  divided  amongst  all  his  living  children,  or 
their  lawful  heirs  of  any,  who  may  die  before  that  time,  leaving  such,  accord- 
ing to  quantity -and  quality,   allowing  each  child  having   the  part  they  may 
have  improved  upon,  they  improving  where  I  have  ordered,  so  as  to  have  the 
benefit  of  their  own  labours  :"  Held,  that  E.,  one  of  the  children,  who  had  occu- 
pied part  and  improved  it  in  his  father's  lifetime,  had  an  estate  in  fee-simple. 
Frame  v.  Stewart,  433. 

DISCLAIMER. 

EJECTMENT,  2. 

DISSEISIN. 

PARTITION,  2. 

DISTRESS. 

Upon  a  lease  for  a  term  of  years  which  contains  a  covenant  by  the  lessee  to 
pay  the  rent  in  discharge  of  the  debts  of  the  lessor,  he  has  no  right  of  distress 
for  rent  in  arrear.  Ege  v.  Ege,  134. 

If  a  lessee  for  years  assign  his  whole  term,  reserving  a  rent,  without  a  special 
clause  of  distress,  he  cannot  distrain  for  the  rent  so  reserved.  But  if  the  lease 
be  from  year  to  year,  and  he  assign  only  part  of  the  term,  he  may  distrain,  or 
have  any  other  legal  remedy  to  enable  him  to  collect  his  rent.  Ibid. 

A  stipulation  in  a  lease  for  the  payment  of  a  rent  of  7000  dollars,  or  6000 
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dollars  upon  a  specified  contingency,  is  sufficiently  certain  to  entitle  the  landlord 
to  the  remedy  by  distress.     Ibid. 

DISTRIBUTION. 

DECEDENT,  1,  2. 
APPROPRIATION. 

DOWER. 

JUDGMENT,  4. 

1 .  In  an  action  of  dower,  if  the  jury  find  that  the  husband  of  the  plaintiff  did  not 
die  seised,  and  find  the  annual  value  of  the  premises  at  the  time  of  alienation, 
the  latter  part  of  the  finding  is  surplusage ;  and  upon  a  scire  facias,  by  the  plain- 
tiff demanding  seisin  of  dower,  she  is  entitled  to  recover,  as  if  the  judgment  had 
been  rightly  and  fully  entered.     Shirtz  v.  Shirtz,  255. 

2 .  In  the  execution  of  a  writ  of  seisin,  the  plaintiff  is  entitled  to  be  endowed  ac- 
cording to  the  value  of  the  land  at  the  time  of  assigning  the  dower :  leaving  out 
of  the  estimate  only  the  value  of  improvements  made  thereon  since  the  aliena- 
tion by  the  husband.    Ibid. 

EJECTMENT. 

ACCOUNT  RENDER,  1. 
COMPROMISE. 
DEFENCE,  3,  6,  8. 
UNSEATED  LANDS,  1,  2. 
EVIDENCE,  7,  8,  12, 15,  16,  17, 18. 
VENDOR  AND  VENDEE,  1,  4. 
ACTION,  6. 

1.  In  an  action  of  ejectment  by  a  landlord  against  a  tenant,  it  is  not  error, 
that  the  court  refused  to  permit  one  who  claimed  title  adversely  to  the  plaintiff, 
to  be  substituted  as  a  co-defendant.     Boyer  v.  Smith,  55. 

Lessees  cannot  impeach  the  titles  of  their  lessors  for  any  cause  whatever,  ex- 
cept for  fraud  upon  themselves  or  the  commonwealth.  Ibid. 

One  who  had  occupied  part  of  the  premises  for  which  an  ejectment  was  pend- 
ing, is  an  incompetent  witness  upon  the  trial  of  the  cause,  because  of  his  liability 
in  a  certain  event  for  mesne  profits.  Ibid. 

Quere.  Whether  in  an  action  of  ejectment  a  refusal  to  permit  co-defendants 
to  be  substituted,  is  the  subject  of  exception  and  review  on  a  writ  of  error.  Ibid. 

2.  In  an  action  of  ejectment  against  two  defendants,  one  appeared  and  plead- 
ed to  issue,  the  other  disclaimed,  and  objected  to  the  jury  being  sworn  as  to 
him :  Held,  that  the  cause  was  not  at  issue  as  to  both  defendants,  and  that  the 
trial  and  judgment  were  erroneous  as  to  both,  although  the  jury  found  for  the 
defendant  who  disclaimed.    In  such  case  the  court  should  compel  the  defendant 
who  disclaims,  to  give  judgment,  or  order  him  to  plead,  instanter,  the  general 
issue.     Bratton  v.  Mitchell,  69. 

3.  A  verdict  in  ejectment  "  for  the  plaintiff,  for  one  hundred  and  fifty  acres, 
part  of  the  land  claimed  in  the  writ,  and  not  guilty  as  to  the  residue,"  without 
designating  the  part  found,  is  bad  for  uncertainty,  and  a  judgment  on  it  is  erro- 
neous.   Stewart  v.  Speer,  79. 

4.  A  vendor  of  land,  who,  by  the  agreement,  was  bound  to  make  a  deed  upon 
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the  payment  of  the  purchase  money,  cannot  recover  in  an  action  of  ejectment 
against  the  vendee  to  compel  the  payment  of  the  purchase  money,  without  hav- 
ing tendered  a  deed  before  suit  brought.  Brown  v.  Metz,  164. 

A  vendor  of  land  having  by  his  agreement  covenanted  to  convey,  upon  the 
payment  of  a  certain  portion  of  the  purchase  money,  and  that  portion  having 
been  paid,  he  cannot  maintain  ejectment  against  the  vendee,  to  compel  the  pay- 
ment of  the  residue  of  the  purchase  money,  although  he  still  retains  the  legal 
title.  Ibid. 

5.  In  an  action  of  ejectment,  it  is  not  a  valid  objection  to  the  competency  of 
a  witness  called  by  the  plaintiff,  that  he  is  one  of  the  defendants,  if  he  was 
made  merely  a  defendant  because  he  lived  on  the  land.     Hain  v.  Martin,  179. 

In  an  action  of  ejectment  brought  by  a  vendor  to  compel  the  payment  of  pur- 
chase money  by  the  vendee,  it  is  not  competent  for  the  defendant  to  give  evi- 
dence of  the  payment  of  a  sum  of  money  by  him  to  counsel  to  defend  his  pos- 
session of  the  land  in  an  action  of  ejectment  which  had  been  brought  against 
him.  Ibid. 

6.  The  eleventh  section  of  the  act  of  the  3d  of  April  1792,  is  a  statute  of  limi- 
tation and  is  applicable  to  all  the  vacant  land  in  the  commonwealth ;  and  if  an 
action  of  ejectment  be  not  brought  within  six  months  after  a  decision  by  the 
board  of  property,  he  against  whom  such  decision  has  been  made  is  for  ever 
barred.     Shoenberger  v.  Becht,  194. 

7.  A  purchaser  of  an  equity  of  redemption,  at  a  sheriff's  sale,  upon  a  judg- 
ment and  execution  against  the  mortgagor,  is  not  entitled  to  recover  the  posses- 
sion of  the  land  by  ejectment,  if  before  the  trial  of  the  cause  the  equity  of  re- 
demption be  divested  by  a  sale  upon  the  mortgage.     In  such  case  the  plaintiff 
is  entitled  to  recover  costs.     Street  v.  Sprout,  272. 

8.  As  between  a  warrantor  of  title  and  his  warrantee,  a  verdict  and  judgment 
in  ejectment  against  the  warrantee,  upon  an  adverse  title,  of  the  pendency  of 
which  the  warrantor  had  notice,  is  conclusive ;  and,  upon  the  trial  of  any  sub- 
sequent issue  between  them,  the  warrantor  will  not  be  permitted  to  impeach  such 
recovery.     Ives  v.  Niles,  323. 

9.  In  an  action  of  ejectment  for  fifty  acres  of  land,  upon  the  general  issue, 
the  jury  found  "  for  the  defendant  ten  acres,  forty-eight  perches,  the  meadow  on 
the  west  side  of  the  creek,  and  find  for  the  plaintiff  the  balance  :"     Held,  that 
the  verdict  was  sufficiently  certain.     Tryon  v.  Carlin,  371. 

The  plaintiff  in  ejectment,  in  his  statement,  described  his  claim  as  "  fifty 
acres  of  land  in  Athens  township,  Crawford  county,  bounded  north,  west  and 
south  by  land  of  the  plaintiff,  and  part  of  the  same  tract  No.  157,  and  east  by 
land  of  the  heirs  of  Daniel  Carlin  :"  Held,  to  be  a  sufficient  description.  Ibid. 

Upon  the  trial  of  an  action  of  ejectment,  exceptions  to  the  opinion  of  the  court 
were  taken  by  both  the  plaintiff  and  defendant ;  the  jury  found  a  verdict,  which 
the  court  below  deemed  uncertain,  and  therefore  arrested  the  judgment.  Upon 
a  writ  of  error  by  the  plaintiff,  the  judgment  of  the  court  below  was  reversed, 
and  the  record  remitted,  with  directions  to  enter  judgment  upon  the  verdict, 
that  the  defendant  might  have  the  benefit  of  his  exceptions  upon  a  writ  of  error. 
Ibid. 

10.  One  in  possession  of  ground,  against  whom  an  ejectment  is  brought,  set 
up  upon  the  trial  a  title  in  himself  under  a  deed  from  the  treasurer  upon  a 
sale  of  the  lot  as  unseated  for  taxes;  he  will  not  be  permitted,  upon  discovering 
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that  the  law  will  not  sustain  this  title,  to  found  his  defence  upon  an  entry  for 
the  non-payment  of  a  ground  rent,  and  ask  the  jury  to  presume  that  his  entry 
was  rightful.  And  in  such  case  he  will  not  be  permitted  to  send  out  with  the 
jury  an  account  of  the  amount  of  ground  rent  due.  Keating  v.  Williams,  382. 

11.  A  beneficial  owner  of  land  may  maintain  ejectment  in  the  name  of  a  no- 
minal warrantee,  ignorant  both  of  the  action  and  the  trust,  no  more  being 
required  than  to  disclose  the  name  of  the  actual  party.     Ross  v.  Baker,  391. 

A  verdict  for  the  plaintiff,  in  ejectment,  except  "eight  acres  to  be  laid  off  as 
follows :  beginning  at  the  Black  oak  or  factory  corner,  thence  down  the  creek 
so  far  as  to  include  the  house  and  stable,  thence  westwardly  BO  far  as  to  include 
eight  acres  by  running  north  to  the  east  and  west  line  of  said  tract,  thence  east 
along  said  line  to  the  place  of  beginning"  is  sufficiently  certain.  Ibid. 

12.  In  an  action  of  ejectment  the  defendant  may  plead  in  abatement.    Hence, 
if  the  action  be  commenced  in  the  name  of  a  fictitious  person,  the  defendant 
may  plead  in  abatement,  that  there  never  was  such  a  person.     Campbell  v.  Gal- 
breath,  423. 

In  an  action  of  ejectment  in  the  name  of  a  trustee,  the  cestui  que  trust  is  not 
made  a  competent  witness,  by  an  assignment  of  all  his  interest  in  the  land  to  a 
third  person,  who  stipulated  to  pay  all  the  costs  which  had  accrued,  and  which 
should  accrue  in  the  action,  without  the  right  to  reclaim  the  same  in  any  event. 
Nothing  short  of  an  actual  payment  and  deposit  of  the  money  in  court  will 
render  him  competent.  Ibid. 

If  an  action  of  ejectment  be  brought  in  the  name  of  the  warrantee,  who  has 
merely  the  legal  title,  and  the  cestui  que  trust,  who  instituted  it,  during  the 
pendency  of  the  action,  and  upon  the  trial,  assigns  all  his  interest  to  a  third 
person,  the  plaintiff's  right  to  recover  is  not  thereby  defeated.  Ibid. 

If  an  action  of  ejectment  be  instituted  by  one  of  several  cestuis  que  trust,  in 
the  name  of  the  warrantee,  the  plaintiff  is  not  only  entitled  to  recover  the  undi- 
vided interest  of  the  one  at  whose  instance  the  suit  was  instituted,  but  the  assent 
of  all  his  co-tenants  in  common  will  be  presumed,  and  a  recovery  may  be  had 
for  all.  Ibid. 

EQUITY. 

Although  the  consideration  of  a  bond  ultimately  proves  to  have  failed,  yet  if 
an  assignee  takes  it  at  the  instance  of  the  obligor,  he  gains  an  equity  sufficient 
to  enable  him  to  recover.  Buchannan  v.  Wurtz,  151. 

But  where  the  obligor,  after  the  assignment,  merely  expresses  his  satisfaction, 
but  makes  no  promise,  and  there  is  no  proof  that  he  prevented  the  assignee  from 
indemnifying  himself,  the  latter  cannot  recover  on  the  bond  if  the  consideration 
afterwards  proves  to  have  failed.  Ibid. 

ERROR. 

APPROPRIATION. 
AWARD,  1,  2. 
COSTS,  3,  4. 
DEPOSITION,  1,2,  3. 
EJECTMENT,  1, 2,  3. 
JUDGMENT,  5,  11,12, 13. 
JUSTICE  OF  PEACE,  1. 
PLEADING,  5. 
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WARRANT  OF  ATTORNEY. 

1.  A  party,  upon  request  made  to  the  court,  is  entitled  to  a  clear  and  distinct 
instruction  on  the  rule  of  law  applicable  to  his  case,  and  it  is  error  in  the  court 
either  to  omit  to  give  it,  or  to  give  it  in  so  imperfect  a  manner  that  the  jury  may 
be  misled,  or  left  uninformed  of  the  law.     Slaymaker  v.  St  John,  27. 

2.  It  is  error  in  a  court  to  submit  the  decision  of  a  fact  to  the  jury,  unless 
there  be  some  evidence  of  such  fact.     Dubois  v.  Lord,  49. 

3.  Unless  an  exception  to  the  charge  of  the  court  be  taken  at  the  time  of  the 
trial,  and  be  accompanied  with  a  request  that  it  be  filed,  the  party  will  not  be 
permitted  to  make  it  the  subject  of  the  assignment  of  error,  although  it  should 
afterwards  have  been  filed  by  the  court  at  his  request.     Bratton  v.  Mitchell,  69. 

4.  It  is  error  if  the  court  refer  a  matter  of  fact  to  the  determination  of  a  jury, 
of  which  there  was  no  evidence.     Newbaker  v.  Alricks,  183. 

5.  If  it  appear  by  the  record  that  the  plaintiff  has  no  cause  of  action,  this  court 
will  reverse  a  judgment  in  his  favour,  although  the  point  may  not  have  been 
made  in  the  court  below,  or  assigned  for  error.     Hoffer  v.  Wightman,  205. 

6.  It  is  erroneous  to  submit  the  existence  of  an  agreement,  as  a  matter  of 
fact,  to  a  jury,  without  any  evidence  to  sustain  it.     ZVClurg  v.  Willard,  275. 

7.  A  plaintiff  having  issued  a  writ  of  scire  facias  with  notice  to  several  terre- 
tenants  cannot  enter  a  nolle  prosequi  as  to  some  of  them  and  proceed  against 
the  others.    Maus  v.  Maus,  315. 

Upon  the  trial  of  an  issue  upon  a  scire  facias  between  the  plaintiff  and  terre- 
tenants,  and  a  finding  against  several  terre-tenants,  it  is  error  to  grant  a  new 
trial  and  nolle  prosequi  as  to  some  of  the  defendants,  and  to  render  a  judgment 
upon  the  verdict  against  the  others.  Ibid. 

8.  It  is  error  to  permit  the  plaintiff  to  amend  his  declaration  by  adding  a  new 
party.     Chamberlin  v.  Hitc,  373. 

9.  When  the  defence  is  matter  of  fact,  about  which  evidence  has  been  given, 
it  is  error  to  instruct  the  jury,  that  "  the  defence  set  up  fails,  and  the  plaintiff  is 
entitled  to  recover."     Fish  v.  Brown,  441. 

ESCAPE. 

1.  If  a  jailer  suffer  a  prisoner  to  escape,  without  the  sheriffs  knowledge,  and 
the  sheriff  be  thereby  made  responsible,  the  jailer  is  liable  to  him  in  an  action 
on  the  case.     Nor  will  it  relieve  the  jailer  from  liability  that  he  took  advice  and 
acted  with  good  faith  in  the  matter.     Duncan  v.  Klejiefelter,  141. 

If  an  action  for  an  escape  be  brought  in  debt,  the  jury,  if  they  find  for  the 
plaintiff,  must  find  the  whole  debt  and  costs;  but  if  brought  in  case,  they  may 
find  such  damages  as  they  think  proper.  Ibid, 

If  a  payment  be  made  by  the  sheriff,  as  a  compromise  of  the  action  against 
him,  without  consulting  the  jailer,  the  amount  recovered  from  the  sheriff  is  not 
the  legal  measure  of  damages  which  he  is  entitled  to  recover  from  the  jailer, 
Ibid. 

2.  In  an  action  against  a  sheriff  for  an  escape,  the  defendant  in  the  writ  of 
capias  ad  satisfaciendum,  who  it  was  alleged  had  escaped,  is  a  competent  wit- 
ness.    Scott  v.  Seiler,  235. 

If,  in  an  action  against  a  sheriff  for  an  escape,  he  rely  upon  the  fact,  that  the 
attorney  of  the  plaintiff  ordered  the  defendant's  discharge,  it  should  be  clearly 
proved;  and  if  it  appear  that  the  order  was  given  after  the  escape,  it  will  not 
relieve  the  sheriff.  Ibid. 
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ESTATE. 

DEVISE,  3. 

HUSBAND  AND  WIFE,  3, 4. 

An  estate  conveyed  to  a  husband,  for  the  joint  benefit  of  himself  and  wife 
without  words  limiting  a  trust  for  the  separate  use  of  the  wife,  but  excluding  the 
husband  from  power  to  sell,  may  be  sold  under  execution  as  the  estate  of  the 
husband.  Stoebler  v.  JKnerr,  181. 

ESTOPPEL. 

In  an  action  on  the  case  for  the  erection  of  a  nuisance,  if  a  former  recovery 
be  pleaded  by  the  defendant  as  an  estoppel,  and  found  by  the  jury  to  be  the  same 
cause  of  action,  it  is  conclusive  against  the  plaintiff;  if  it  be  not  pleaded,  but 
only  relied  upon  as  evidence  under  the  general  issue,  the  jury  are  not  estopped. 
Long  v.  Long,  102. 

EVICTION. 

DEFENCE,  5. 

EVIDENCE. 

ADVANCEMENT,  1,  2. 
ASSOCIATION,  2. 
BOOK  ENTRY,  1,  2. 
COSTS,  3. 
COMPROMISE. 
DEFENCE,  4. 
DEVISE,  1. 
EJECTMENT,  1,  5. 
ERROR,  2,  4,  6,  9. 
ESCAPE,  2. 
WITNESS,  5. 
TRUST,  1 . 

1.  It  is  not  a  pre-requisite  to  the  admission  in  evidence  of  a  regular  deed  from 
a  warrantee,  that  the  grantor  should  be  proved  to  be  the  identical  person  to  whom 
the  land  was  granted  by  the  commonwealth.     Atchison  v.  M'Culloch,  13. 

2.  The  rejection  of  evidence  tending  to  establish  the  transfer  of  the  chose-in- 
action  by  the  legal,  to  the  equitable  plaintiff,  would  not  be  cause  to  reverse  a 
judgment,  unless  the  want  of  the  evidence  thus  rejected  prevented  a  recovery. 
Armstrong  v.  City  of  Lancaster,  18. 

3.  Testator  directed,  in  relation  to  his  children,  as  follows:  "  each,  however 
to  be  charged  in  the  distribution  with  what  I  have  given  them,  or  shall  have 
given  them,  at  the  time  of  my  death,  and  with  which  I  have  charged  them  in 
my  book  and  in  my  foregoing  will."    In  an  issue  to  try  the  truth  and  validity  of 
certain  alleged  entries  of  advancements  by  the  testator,  held,  that  such  entries 
were  not  conclusive,  and  that  it  was  competent  to  inquire  of  a  witness  who  had 
made  entries  in  the  book,  whether  sums  charged  therein  against  some  of  the 
children,  had  been  actually  advanced.     Proof  of  the  testator's  admissions  that 
the  charges  were  excessive,  is  also  admissible.     Hook  v.  Hoak,  80. 

4.  The  altercations  and  admissions  of  a  party  before  a  justice,  are  to  be  taken 
subject  to  his  allegations  in  evidence  of  the  claim.     Hence  an  acknowledgment 
that  a  debt  is  just,  but  that  another  ought  to  pay  it,  accompanied  by  a  plea  of 
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the  statute  of  limitations,  will  not  take  the  case  out  of  the  statute.     Hogan  v. 
Bear,  111. 

5.  If  one  partner  sign  and  seal  an  instrument  in  the  firm's  name,  and  the 
other  partner  be  present  assenting  to  it,  he  is  as  much  bound  by  the  instrument 
as  if  he  had  signed  and  sealed  it.     Any  evidence  which  tends  to  establish  the 
fact  of  his  having  assented  to  it  is  admissible      FitcJithorn  v.  Boyer,  159. 

6.  It  is  not  a  tenable  objection  to  the  admissibility  in  evidence  of  a  judgment 
against  an  administrator,  that  his  letters  of  administration  had  not  been  pre- 
viously shown;  the  judgment  cannot  be  thus  collaterally  impunged-     M'Donald 
v.  Mulhollen,  173. 

7.  In  an  action  of  ejectment  brought  by  a  vendor  to  compel  the  payment  of 
purchase  money  by  the  vendee,  it  is  not  competent  for  the  defendant  to  give  evi- 
dence of  the  payment  of  a  sum  of  money  by  him  to  counsel  to  defend  his  pos- 
session of  the  land  in  an  action  of  ejectment  which  had  been  brought  against 
him.     Main  v.  Martin. 

8.  Testimony  of  the  officers  of  the  land  office  as  to  the  usages  and  practice  in 
doing  the  business  of  the  office,  is  often   competent  evidence  in  an  ejectment 
depending  upon  the  validity  of  the  original  title.     Goddard  v.  Glonninger,W9. 

The  receipt  of  one  who  had  been  a  chief  clerk  in  the  land  office  many  years 
before,  for  the  purchase  money  of  land,  may  be  read  in  evidence  in  an  action  of 
ejectment  for  the  same  land,  upon  proof  of  the  handwriting  by  a  witness  who 
knew  it  no  otherwise  than  from  knowledge  derived  in  the  office  where  the  clerk 
was.  Ibid. 

A  title  to  land  may  be  established  by  evidence  contained  in  the  books  and 
among  the  papers  of  the  land  office,  although  no  warrant  for  the  land  can  be 
found.  Ibid. 

9.  Copies  of  the  proceedings  of  county  commissioners  certified  by  the  clerk 
of  the  commissioners  and  attested  by  the  county  seal  are  not  competent  evi- 
dence; the  act  of  the  llth  of  April  1799  requires  that  such  proceedings  shall  be 
signed  and  sealed  by  the  commissioners.      Witmerv.  Curtin,  248. 

10.  If  the  plaintiff,  in  an  action  of  debt,  require  of  the  defendant  notice  of 
the  special  matter  upon   which  he  relies  for  his  defence,  and  it  be  not  given  to 
him,  a  deposition  establishing  a  special  defence  cannot  be  given  in  evidence,  al- 
though there  be  an  agreement  in  writing  by  the  attorney,  who  had  been  retained 
by  the  plaintiff  me  rely  to  attend  the  taking  of  the  deposition,  that  it  should  be 
read  in  evidence. 

It  is  erroneous  to  submit  the  existence  of  an  agreement,  as  a  matter  of  fact, 
to  a  jury,  without  any  evidence  to  sustain  it.  M'Clurg  v.  Willard,  275. 

11.  An  account,  against  the  plaintiff  by  a  third  person,  merely  proved  by  a 
deposition,   "  to  have   been  faithfully  made  out  from  the  original  entries   in  the 
books  of  the  deponent,"  is  not  competent  evidence  for  the  plaintiff.     Nor  would 
the  books  themselves  be  admissible  with  no  better  proof  of  authentication.     Bud- 
den  v.  Petriken,  286. 

12.  Tax  books,  found  in  the  commissioners'  office,  are  official  documents 
and  competent  evidence  in  an  action  of  ejectment  for  unseated  land  sold  for 
taxes.     So  also  is  a  receipt  of  the  treasurer  for  the  surplus  bond  required  of  the 
purchaser  by  the  act  of  assembly.     Fager  v.  Campbell,  287. 

13.  On  the  trial  of  a  scire  facias  to  revive  a  judgment  with  notice  to  terrc- 
tenants,  it  is  competent  for  the  plaintiff  to  give  evidence  of  the  declarations  of 
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one  under  whom  the  terre-tenant  claims  title,  made  while  he  was  the  owner 
and  occupier  of  the  land.     Maus  v.  Mans,  315. 

14.  It  is  not  a  valid  objection  to  the  admission  in  evidence  of  original  entries, 
that  the  book  in  which  such  entries  are  made,  contains  other  charges  which 
are  admitted  not  to  be  original.     Ives  v.  Niles,  323. 

15.  In  a  collateral  issue  respecting  the  title  to  land,  it  is  competent  to  give 
in  evidence  by  the  deputy-surveyor,  the  information  which  he  received  from  one 
who  was  acquainted  with  the  land,  and  which  induced  him  to  make  the  survey 
in  what  would  otherwise  seem  to  be  an  irregular  shape.     Gardinier  v.  Marcy, 
337. 

16.  A  party  may  refer  to  a  survey  as  evidence  of  a  boundary  without  pro- 
ducing the  warrant  or  draught,  not  for  the  purpose  of  making  title  under  it,  but 
as  an  abuttal  or  land  mark,  especially  if  it  be  sustained  by  a  witness  who  had 
traced  the  lines  on  the  ground.     Miller  v.  Keen,  348. 

17.  In  an  action  of  ejectment  by  the  heirs  at  law  of  a  landlord  against  a 
tenant,  it  is  competent  for  the  defendant  to  give  evidence,  that  the  landlord  was 
only   seised  of  a   life  estate,  which    terminated  by   his   death  before  action 
brought.     Heckart  v.  M'Kee,  385. 

18.  In  an  action  of  ejectment,  evidence  offered  by  the  defendant  as  rebut- 
ting, should  not  be  rejected  on  the  ground  that  it  introduced  a  new  subject-mat- 
ter of  defence,  if  the  introduction  of  such  evidence  was  rendered  necessary  by 
the  course  which  the  plaintiff  had  previously  taken.     Sidle  v.  Waters,  389. 

19.  If  a  rule  of  court  requires  depositions,  when  taken,  to  be  filed  within 
a  reasonable  time,  and  it  appears  that  when  a  deposition  was  taken  it  was 
filed,  but  afterwards  taken  out  of  the  office  and  had  been  out  for  several  years 
before  the  trial,  the  court  should  not  permit  it  to  be  read  in  evidence.     .Ross  v. 
Barker,  391. 

20.  Evidence  in  derogation  of  the  plaintiff's  character,  which  is  not  put  in 
issue  by  the  pleadings,  is  inadmissible.      Atkinson  v.  Graham,  411. 

In  an  action  on  a  note  it  is  not  competent  to  prove  the  declarations  of  the 
plaintiff  as  to  the  state  of  the  accounts  between  him  and  the  defendant,  made  at 
a  period  prior  to  the  date  of  the  note.  Those  made  subsequently  are  evidence. 
Ibid. 

21.  Memoranda  made  upon  a  slate,  and  transcribed  into  a  book    five  or 
six    days  afterwards,  are  not  such  original  entries  as  can  be  submitted  to  a 
jury  as  evidence.    Nor  will  any  prevailing  custom  make  them  evidence.     For- 
sythe  v.  Norcross,  432. 

22.  In  slander,  under  the  plea  of  not  guilty,  the  defendant  cannot  give  evidence 
of  the  plaintiff's  admissions  several  years  before,  of  his  having  been  guilty  of 
an  offence  similar  to  the  one  imputed  to  him  by  the  defendant 

Nor  is  it  competent  for  the  defendant  to  prove,  under  such  plea,  that  it  was 
generally  reported  in  the  country  for  many  years,  that  the  plaintiff  had  been 
guilty  of  the  offence  charged  against  him  by  the  defendant.  Long  v.  Brougher, 
439. 

23.  In  an  action  by  an  indorsee  of  a  negotiable  note,  against  the  maker, 
the  declarations  of  the  payee  after  he  had  parted  with  the  note,  cannot  be  given 
in  evidence.     Camp  v.  Walker,  482. 

24.  To  charge  a  sheriff's  vendee  in  an  action  for  the  purchase  money,  it  is 
only  necessary  to  prove  the  sale,  and  produce  the  writ  upon  which  the  sale  was 
made.     Davis  v.  Baxter,  51 5. 
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25.  The  declarations  of  a  party  to  a  suit  are  not  always  evidence  against  him; 
if  it  be  the  admission  of  a  fact  material  to  the  issue,  it  would  be  evidence;  but 
if  it  be  but  the  expression  of  an  opinion  as  to  the  validity  of  his  title,  the  sub- 
ject matter  of  inquiry,  and  no  one  was  prejudiced  by  it,  it  would  not  be  evi- 
dence.    Colt  v.  Selden,  525. 

26.  In  order  to  prove  the  execution  of  a  paper  by  secondary  evidence,  it  is 
only  necessary  for   the  party  to  show,  that  he  has  neglected  nothing  which 
afforded  a  reasonable  hope  of  procuring  the  testimony  of  the  subscribing  witness. 
Conrad  v.  Farrow,  536. 

The  confession  of  a  party  that  he  executed  a  paper,  is  not  secondary  to  proof  of 
handwriting.  Ibid. 

27.  Where  a  public  officer  seeks  to  enforce  a  legal  right  by  action,  he  must 
be  able  to  show  that  he  has  duly  qualified  himself  to  act,  but  when  a  stranger 
seeks  to  recover  from  a  public  officer,  as  such,  it  is  only  necessary  for  him  to 
show  that  he  was  an  officer  de  facto.    Neal  v.  Overseers,  538. 

EXCEPTIONS. 

ERROR,  3. 

ADMINISTRATION  ACCOUNT,  3. 

Upon  the  trial  of  an  action  of  ejectment,  exceptions  to  the  opinion  of  the  court 
were  taken  by  both  the  plaintiff  and  defendant;  the  jury  found  a  verdict,  which 
the  court  below  deemed  uncertain,  and  therefore  arrested  the  judgment.  Upon  a 
writ  of  error  by  the  plaintiff,  the  judgment  of  the  court  below  was  reversed,  and 
the  record  remitted,  with  directions  to  enter  judgment  upon  the  verdict,  that  the 
defendant  might  have  the  benefit  of  his  exceptions  upon  a  writ  of  error.  Tryon 
v.  Carlin,  371. 

EXCHANGE. 

An  exchange  of  personal  property  has  all  the  qualities  of  a  sale,  to  which 
payment  or  delivery  is  essential;  and  which,  without  it,  is  but  an  executory 
agreement  to  sell  which  does  not  bind  the  property.  Hazard  v.  Hamlin,  201. 

EXECUTION. 

ATTORNEY  AT  LAW,  3. 
BAIL,  1. 

1.  An  officer  having  executions  in  his  hands  against  a  firm  and  also  against 
the  separate  partner,  sold  the  firm's  property  to  an  amount  more  than  sufficient 
to  pay  the  executions  of  the  joint  creditors:  Held,  that  he  might  apply  the  residue 
to  the  payment  of  the  executions  of  the  separate  creditors.     Roop  v.  Rogers, 
193. 

2.  A  party  is  not  entitled  to  an  execution  for  costs  on  a  reversal  of  a  judg- 
ment rendered  against  him  by  the  court  below.     On  a  simple  reversal  there  is 
no  award  of  execution  except  for  restitution.     Smith  v.  Sharp,  292. 

3.  Though  an  adjudication  of  money  to  a  younger  execution  creditor  on  the 
basis  of  official  misconduct,  will  not  protect  the  officer  from  the  action  of  a  party 
injured,  yet  in  an  action  against  a  sheriff  for  official  misconduct,  it  is,  prima 
facie,  a  sufficient  defence  for  him  that  he  brought  the  money  into  court,  and 
that  it  was  adjudged  to  another  than  the  plaintiff;  and  in  order  to  entitle  himself 
upon  his  pleadings,  to  rebut  this  evidence,  the  plaintiff  must  lay  in  his  declara- 
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tion,  and  prove,  that  he  lost  the  money  and  that  the  adjudication  was  made 
against  him  in  consequence  of  the  official  misconduct  of  the  defendant. 

But  an  execution  cannot,  under  any  circumstances,  be  postponed  for  the 
officer's  default.  His  procrastination,  even  by  the  sufferance  of  the  creditor,  is 
not  fraudulent  per  se,  and  postpones  only  where  the  latter  directs  him  not  to 
proceed.  M'Coy  v.  Reed,  300. 

EXECUTORS  AND  ADMINISTRATORS. 

ADMINISTRATION  ACCOUNT,  4. 

1.  An  executor  will  not  be  permitted  to  settle  an  account  in  the  orphans' 
court  for  the  mere  purpose  of  charging  the  estate  with  a  debt  due  to  himself  by 
the  testator  in  his  lifetime.     Schenck's  Account,  84. 

In  pursuance  of  the  act  of  14th  May  1835,  the  supreme  court  may  refer  an 
administration  account  to  auditors,  upon  exceptions  not  made  in  the  court  be- 
low. Ibid. 

2.  Executors  cannot  require  security  of  a  legatee  for  the  return  of  goods  spe- 
cifically bequeathed  to  him  for  life,  with  an  executory  limitation  over;  but  if 
the  bequest  be  of  money,  with  the  same  limitation  over,  the  legatee  will  not  be 
entitled  to  recover  it  without  first  giving  security  to  the  executors  for  its  return, 
upon  the  death  of  the  legatee.     Kennard  v.  Kennard,  108. 

3.  Upon  the  settlement  of  a  joint  administration  account  by  two  executors, 
and  the  subsequent  death  of  one  of  them,  an  action  may  be  maintained  against 
the  personal  representative  of  the  deceased  executor,  to  recover  a  legacy  under 
the  will  of  his  testator,  upon  the  allegation  and  proof,  that  funds  for  the  pay- 
ment of  the  legacy,  came  to  the  hands  of  such  deceased  executor  separately. 
Doebler  v.  Suavely,  225. 

4.  The  personal  representatives  of  a  deceased  executor  or  administrator  must 
be  made  parties  to  a  scire  facias  upon  the  transcript  of  a  balance  due  upon  the 
settlement  of  the  account  of  such  executor  or  administrator.     If  it  be  issued 
against  the  heirs  and  terre-tenants  alone,  the  plaintiff  cannot  recover.    Rowland 
v.  Harbaugh,  365. 

A  transcript  of  a  balance  due  by  an  executor  or  administrator  upon  the  set- 
tlement of  his  account,  must  be  filed  in  the  lifetime  of  the  accountant;  if  filed 
after  his  death,  a  scire  facias  cannot  be  maintained  upon  it.  Ibid. 

5.  One  of  two  administrators  may  submit  a  matter  in  dispute  between  himself 
in  right  of  his  intestate  and  another,  to  reference,  and  the  award  will  bind  the 
estate.     Grace  v.  Sutton,  540. 

EXTINGUISHMENT. 

The  acceptance  of  a  note  is  not  an  extinguishment  of  a  mechanic's  lien. 
Kinsley  v.  Buchanan,  118. 

FEE  SIMPLE. 

DEVISE,  3. 

FOREIGN  ATTACHMENT. 

The  liability  of  bail  given  to  dissolve  a  foreign  attachment,  is  commensurate 
with  the  amount  of  his  recognizance,  and  he  will  not  be  relieved  upon  the  pay- 
ment of  the  sum  sworn  to  by  the  plaintiff  on  a  rule  to  show  cause  why  the 
amount  of  bail  required  should  not  be  reduced.  Fetterman  v.  Hopkins,  539. 
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FORMER  RECOVERY. 

1.  A  prior  judgment,  upon  the  same  cause  of  action,  sustains  the  plea  of  a  for- 
mer recovery,  although  the  judgment  is  in  an  action  commenced  subsequently 
to  the  one  in  which  it  is  pleaded.     Duffy  \.  Lytle,  120. 

2.  A  controversy  as  to  the  ownership  of  a  note,  between  the  payee  and  his 
assignee  cannot  be  tried  in  an  action  upon  the  note  against  the  payer.    And 
although  the  payee  procured  counsel  to  appear  for  him  in  a  suit  by  the  assignee 
against  the  payer,  in  a  court  which  required  an  affidavit  of  defence,  and  where 
judgment  was  obtained  by  the  plaintiff,  yet  that  will  not  be  a  bar  to  an  action 
of  trover  by  the  payee  against  the  assignee  for  the  note.     Burnside  v.  Miskelly, 
506. 

FRANCHISE. 

A  corporator  is  not  bound  to  elect  either  to  resign  his  corporate  franchise,  or 
to  succumb  to  those  who  have  seized  on  the  corporate  authority:  he  may  refuse 
to  give  up  his  corporate  privilege,  while  the  authority  is  in  the  hand  of  an  usurp- 
er, and  yet  be  exempt  from  pecuniary  contribution,  for  the  support  of  such  un- 
lawful authority.  Ebaugh  v.  Hendel,  43. 

FRAUD. 

HUSBAND  AND  WIFE,  2. 

1.  Although  a  deed  of  conveyance  of  land  may  be  fraudulent  and  void  as  to 
creditors  by  virtue  of  the  statute  of  13  Eliz.,  yet  none  but  creditors  can  take  ad- 
vantage of  the  fraud ;  a  subsequent  purchaser  with  notice  of  such  prior  convey- 
ance is  concluded  by  it.     Foster  v.  Walton,  378. 

2.  A  voluntary  conveyance  to  a  child,  by  a  father  who  was  indebted  at  the 
time,  is  not,  ipso  facto,  fraudulent  and  void  under  the  statute  of  13  Eliz.;  if  the 
grantor  had  other  property  at  the  time,  or  was  otherwise  of  sufficient  ability  to 
pay  all  his  debts,  it  will  be  referred  to  a  jury  to  determine,  whether  there  was 
any  design  to  defraud  creditors ;  if  there  was  not,    the  conveyance  is  valid 
Chambers  v.  Spencer,  404. 

FRAUDS  AND  PERJURIES. 

VENDOR  AND  VENDEE,  3. 

1.  The  statute  of  frauds  and  perjuries  in  Pennsylvania  does  not  prevent  a  re- 
sulting trust  in  lands,  from  being  proved  by  parol.     Slaymaker  v.  St.  John,  27. 

2.  The  statute  of  frauds  and  perjuries  embraces  a  transfer  by  one  tenant  in 
common  to  his  co-tenant,  of  his  interest  in  the  land;  nothing  therefore,  but  a  written 
transfer,  or  a  parol  sale,  accompanied  with  visible,  distinct,  exclusive  possession 
under   such   purchase,   and   by   the   payment   of  money,  or   the   making   of 
valuable  improvements  by  the  vendee,  would  defeat  the  right  of  the  co-tenant. 
Galbreath  v.  Galbreath,  146. 

3.  Quere.     Will  an  action  lie  upon  a  parol  contract  for  the  sale  of  land,  no 
part  of  which  has  been  executed?     Whitehead  v.  Carr,  368. 

4.  A  parol' agreement  of  an  individual  with  a  number  of  his  neighbours,  that 
he  would  contribute  a  lot  of  ground  in  consideration  that  they  would  erect  a 
schoolhouse  upon  it  for  their  common  benefit,  when  accompanied  by  proof  of 
the  execution  of  the  agreement,  is  not  affected  by  the  statute  of  frauds;  but  passes 
a  good  title  to  the  persons  subscribing  and  building  the  house.     They  arc  trus- 
tees for  the  benefit  of  the  neighbourhood,  and,  like  all  other  trustees  for  charita- 
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able  uses,  would  be  subject  to  the  supervision  and  control  of  the  courts.     Martin 
v.M 'Cord,  493. 

FRAUDULENT  CONVEYANCE. 

ASSUMPTION. 

GUARDIAN  AND  WARD. 

ACTION,  1. 

FRAUDS,  1,  2. 

When  the  share  of  a  minor  in  his  mother's  real  estate  has  been  converted  by 
his  guardian  into  personalty,  in  his  lifetime,  and  can  be  readily  identified  and 
traced  to  the  stock  from  which  it  came,  it  descends  under  the  act  of  1792  as  if 
the  intestate  had  survived  his  father.  Clepper  v.  Livergood,  113. 

HEIRS. 

DECEDENT,  3. 

HUSBAND  AND  WIFE. 

DOWER. 
WITNESS.  7. 

1.  An  action  cannot  be  maintained  against  a  husband  alone,  without  an  ex- 
press assumption,  for  services  rendered  to,  or  money  expended  for,  his  wife  dum 
sola.     Carl  v.  Wonder,  97. 

An  action  at  common  law  cannot  be  maintained  against  a  husband  and  wife, 
by  the  guardian  of  the  wife,  dum  sola,  to  recover  compensation  for  his  services 
as  guardian,  or  money  expended  by  him  for  his  ward:  his  remedy  is  in  the  or- 
phans' court.  Ibid. 

2.  A  sale  of  personal  property  by  a  wife,  to  discharge  debts  due  by  her  ab- 
sconding husband,  and  by  his  authority  ^  vests  a  good  title  in  the  purchaser;  col- 
lusion by  her  with  his  creditors  will  not  be  presumed.    Shoemaker  v.  Kunkle, 
107. 

3.  A  husband,  on  the  death  of  his  wife,  having  issue,  is  entitled,  as  tenant  by  the 
curtesy,  to  possession  of  the  proceeds  of  her  lands,  sold  in  partition,  upon  giving 
security  for  its  repayment,  at  his  decease.     Clepper  v.  Livergood,  113. 

4.  An  estate  conveyed  to  a  husband,  for  the  joint  benefit  of  himself  and  wife, 
without  words  limiting  a  trust  for  the  separate  use  of  the  wife,  but  excluding  the 
husband  from  power  to  sell,  may  be  sold  under  execution  as  the  estate  of  the 
husband.     Stoebler  v.  Knerr,  181. 

INDEMNITY. 
BOND.  1 . 

INHERITANCE. 

INTESTACY. 
DESCENT,  1,  2. 

INSOLVENT. 

UNITED  STATES  COURTS. 

1.  By  the  act  of  1814,  an  insolvent's  estate  is  vested,  immediately  on  his  dis- 
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charge,  in  the  trustees,  not  by  virtue  of  his  assignment,  but  by  the  provisions  of 
the  act.  Ruby  v.  Glenn,  77. 

In  case  of  a  change  of  trustees  they  take,  not  by  any  transfer,  but  by  the  mere 
act  of  substitution.  Ibid. 

The  recording  acts  do  not  apply  to  such  assignments.  A  sale  of  lands,  there- 
fore, by  the  insolvent  after  his  discharge,  but  before  his  trustees  have  given  bond 
according  to  law,  is  invalid,  although  none  of  the  proceedings  under  the  insolvent 
law  have  been  recorded  in  the  county  where  such  lands  lie.  Ibid. 

2.  The  bail  of  an  insolvent  is  entitled  to  every  part  of  the  condition  of  the 
bond  prescribed  by  the  act  of  the  assembly;  and  if  it  do  not  contain  the  alterna- 
tives of  a  procurement  of  a  discharge  or  a  surrender  to  gaol,  no  recovery  can  be 
had  upon  it.     Huiton  v.  Helme,  346. 

3.  It  is  not  material  when  the  appointment  of  a  trustee  of  an  insolvent  debtor 
be  made;  the  estate  of  the  insolvent  vests  in  the  trustee  upon  his  being  duly 
qualified  whether  the  appointment  be  made  at  the  date  of  the  discharge  or  years 
afterwards.     Keating  v.  Williams,  382. 

INTEREST. 

1.  Interest  may  be  calculated  anew  on  a  judgment  of  revival,  under  the  act 
of  1798.     Meason's  Estate,  464. 

2.  In  filing  a  statement  of  a  plaintiff's  cause  of  action,  it  is  improper  to  add 
interest  upon  the  several  items  of  the  demand  and  then  claim  interest  upon  the 
aggregate.     Biggs  v.  Funk,  478. 

INTESTACY. 

DESCENT. 

Testator  by  his  will  disposed  of  his  estate,  real  and  personal;  and,  by  a  codicil, 
directed  his  executor  to  purchase  a  certain  tract  of  land,  upon  which  he  held  a 
mortgage,  if  it  sold  for  an  amount  less  than  the  mortgage  debt.  Before  his  death 
he  purchased  the  equity  of  redemption,  and  subsequently  died  without  altering 
his  will:  Held,  that  such  purchase  did  not  merge  it  in  the  qualified  legal  title 
existing  in  the  testator  at  the  making  of  the  will,  so  as  to  give  him  the  estate  by 
relation;  and  that  as  he  died  intestate  of  it,  it  descended  to  his  heirs  at  law,  and 
did  not  go  to  his  executors.  Scott  v.  Sample,  53. 

INTESTATE. 

ASSOCIATION,  1. 

ISSUE. 

ATTORNEY  AT  LAW,  4. 

PLEADING,  2.  5. 

In  the  appropriation,  by  the  court  of  common  picas,  of  money  made  by  the 
sale  of  real  estate,  the  party  in  interest  is  entitled  to  an  issue  to  try  the  facts;  and 
it  is  error  to  refuse  it  when  the  question  is  one  of  fact,  depending  chiefly  on  parol 
evidence.  Bichel  v.  Rank,  140. 

JAILER. 

If  a  jailer  suffer  a  prisoner  to  escape,  without  the  sheriff's  knowledge,  and  the 
sheriff  be.thereby  made  responsible,  the  jailer  ia  liable  to  him  in  an  action  on 
the  case.  Nor  will  it  relieve  the  jailer  from  liability  that  he  took  advice  and 
acted  with  good  faith  in  the  matter.  Duncan  v.  Klenefelter,  14],. 
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JOINT  SUIT. 

In  an  action  of  debt  the  writ  was  served  on  the  principal  and  surety.  In  1818 
the  principal  confessed  judgment  therein;  and,  in  1822,  the  court  below  rendered 
judgment  against  the  surety.  Held,  that  by  signing  the  first  judgment  the  other 
defendant  was  irrevocably  released.  Shively  v.  United  States,  332. 

JUDGMENT. 

AMENDMENT,  2,  3. 
CONTRACT,  3. 
ASSIGNMENT,  3. 
SCIRE  FACIAS,  4. 

1.  An  entry  of  judgment  nunc  pro  tune  is  not  of  right  but  of  favour.     It  rests 
in  discretion,  and  its  propriety  cannot  be  inquired  into  upon  error.   Ley  v.  Union 
Canal,  104. 

A  party  seeking  to  avoid  the  consequence  of  delay,  by  asking  for  a  judgment 
nunc  pro  tune,  must  not  have  consented  or  contributed  to  such  delay.  Ibid. 

2.  Upon  a  bond  of  indemnity  there  can  be  but  one  judgment  against  the  same 
party,  and  that  must  be  for  the  amount  of  the  penalty,  with  an  assessment  of 
damages  by  the  jury  upon  the  "breaches  assigned.    If  subsequent  breaches  occur, 
the  remedy  is  by  scire  facias  upon  that  judgment,  the  assignment  of  additional 
breaches,  and  the  assessment  of  damages  upon  them.     Duffy  v.  Lytle,  120. 

A  prior  judgment,  upon  the  same  cause  of  action,  sustains  the  plea  of  a  for- 
mer recovery,  although  the  judgment  is  in  an  action  commenced  subsequently 
to  the  one  in  which  it  is  pleaded.  Ibid. 

3.  It  is  not  a  tenable  objection  to  the  admissibility  in  evidence  of  a  judgment 
against  an  administrator,  that  his  letters  of  administration  had  not  been  pre- 
viously shown;  the  judgment  cannot  be  thus  collaterally  impugned.    M' Donald 
v.  Mulhollen,  173. 

4.  The  short  entry  usually  made,  "judgment  on  verdict,"  may,  in  a  scire 
facias  upon  it,  be  considered  as  the  judgment  which  the  plaintiff  was  entitled  to 
have.     Shutz  v.  Shutz,  255. 

5.  A  bond  in  a  certain  penalty  conditioned  for  the  performance  of  a  certain 
act  at  different  periods,  and  with  a  warrant  of  attorney  to  confess  a  judgment 
"  or  judgments  after  filing  one  or  more  declarations,"  will  not  authorise  the  entry 
of  more  than  one  judgment;  and  no  execution  can  issue  upon  it  until  a  scire 
facias  shall  have  issued,  and  it  shall  have  been  ascertained  that  the  act  has  not 
been  performed,  and  what  damage  has  resulted    from    its  non  performance. 
Adams  v.  Bush,  289. 

The  entry  of  several  judgments  upon  a  bond  and  warrant  of  attorney  is 
erroneous;  and  an  order  of  the  court  of  common  pleas  to  consolidate  them  as  of 
the  date  when  they  were  entered,  is  also  erroneous,  and  will  be  reversed  on  error. 
Ibid. 

6.  All  things  are  presumed  to  be  rightly  done  in  a  court  of  record.    Seybert 
v.  Bank,  307. 

7.  As  between  a  warrantor  of  title  and  his  warrantee,  a  verdict  and  judgment 
in  ejectment  against  the  warrantee,  upon  an  adverse  title,  of  the  pendency  of 
which  the  warrantor  had  notice,  is  conclusive;  and  upon  the  trial  of  any  subse- 
quent issue  between  them,  the  warrantor  will  not  be  permitted  to  impeach  such 
recovery.     Ives  v.  NUes,  323. 

8.  In  an  action  of  debt  the  writ  was  served  on  the  principal  and  surety.     In 
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1818  the  principal  confessed  judgment  therein;  and,  in  1822,  the  court  below 
rendered  judgment  against  the  surety.  Held,  that  by  signing  the  first  judgment 
the  other  defendant  was  irrevocably  released.  Shively  v.  United  States,  332. 

9.  The  uncertainty  of  a  verdict  may  be  a  good  ground  for  setting  it  aside  and 
granting  anew  trial,  but  it  is  no  reason  for  arresting  the  judgment.     Tryon  v. 
Carlin,  371. 

10.  Interest  may  be  calculated  anew  on  a  judgment  of  revival,  under  the  act 
of  1798.     Measorfs  Estate,  464. 

The  statutory  judgment  is  effectively  an  award  of  execution ;  which,  by  our 
practice  is  equivalent  to  a  judgment  quod  recuperet.    Ibid. 

11.  A  judgment  upon  an  award,  which  exceeds  the  claim  of  the  plaintiff  as 
set  out  in  his  statement,  is  erroneous,  and  if  the  surplus  be  not  released  either  in 
the  court  below  or  this  court,  the  judgment  will  be  reversed.     Biggs  v.  Funk, 
478. 

12.  The  revival  of  a  judgment  against  a  decedent's  administrators,  by  a  scire 
facias  against  his  heirs  is  irregular  and  erroneous:  but  a  sale  of  the  land  of  the 
decedent  upon  such  judgment  of  revival  is  not  void,  and  vests  such  a  title  in  the 
purchaser  cs  cannot  be  defeated  in  ejectment  by  the  heirs  at  law;  although  after 
the  sale,  the  judgment  may  have  been  set  aside  as  erroneous.    Hays  v.  Shannon, 
548. 

13.  A  judgment  for  the  amount  of  a  penalty,  to  be  released  upon  the  pay- 
ment of  a  sum  greater  than  the  penalty,  is  not  erroneous.     Fetterman  v.  Hop- 
kins, 539. 

JURISDICTION. 

JUSTICE  OF  THE  PEACE,  4. 

JURY. 

DEFENCE,  6. 

JUSTICE  OF  THE  PEACE. 
APPEAL,  3. 
BAIL,  1. 

1.  In  a  proceeding  before  two  justices  to  obtain  possession  of  land  purchased 
at  sheriff's  sale,  if  it  appear  that  the  complainant  is  the  vendee,  of  which  the 
sheriff's  deed  is  conclusive,  or  that  he  is  the  grantee  of  the  vendee,  that  he  had  inef- 
fectually given  three  months  to  quit,  and  that  the  respondent  is  the  defendant  in 
the  execution,  or  in  possession  under  such  defendant  by  title  subsequent  to  the 
judgment,  he  is  entitled  to  recover.     Nor  can  he  be  defeated  or  delayed,  except 
when  the  respondent  alleges  on  oath  that  he  claims  not  under  the  defendant  in 
the  execution,  but  by  title  adverse,  or  that  he  claims  by  the  same  title,  but  by  a 
transfer  previous  to  the  judgment.     In  such  proceedings  the  only  legitimate 
matter  for  inspection  is  the  record;  the  court  cannot  examine  extrinsic  matters 
on  certiorari  or  writ  of  error.     Brown  v.  Gray,  17. 

It  is  not  error  that  the  jury  found,  and  the  justices  rendered  judgment  for,  a 
gross  sum  as  costs.     Ibid. 

2.  In  an  action  against  a  justice  of  the  peace  for  marrying  a  minor,  the 
plaintiff  himself  may  give  the  requisite  preparatory  notice;  and,  in  such  case, 
the  indorsement  of  the  name  and  residence  of  his  attorney  is  unnecessary.     And 
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if  he  do  employ  an  attorney,  the  act  does  not  require  that  he  shall  reside  in  the 
county  where  the  justice  lives.     Byerly  v.  Vankirk,  370. 

3.  In  an  action  against  a  justice  of  the  peace  for  taking  illegal  fees,  if  it  ap- 
pear that  he  charged  and  received  a  greater  sum  for  a  specified  item  of  service 
than  he  was  entitled  to,  it  will  not  be  compensated  by  his  omission  to  charge  as 
much  as  he  was  entitled  to  for  another  item  of  service.     Curry  v.  Carrol,  477. 

4.  A  justice  of  the  peace  has  jurisdiction  of  an  action  upon  a  negotiable 
note  in  the  hands  of  an  indorsee,  although  the  consideration  of  it  was  the  sale 
of  a  tract  of  land.     Camp  v.  Walker,  482. 

LAND  AND  LAND  OFFICE. 

1.  An  improvement  upon  vacant  land  will,  of  itself,  give  the  person  making 
it  no  right,  unless  it  be  prosecuted  with  reasonable  diligence,  and  consummated 
by  an  actual  personal  resident  settlement  thereon.     Nothing  short  of  prevention 
by  a  force  endangering  his  personal  safety,  or  a  call  to  defend  the  country  in 
war,  would  seem  to  be  admissible  excuses  for  interruptions  in  such  improve- 
ments and  settlement.     Atchison  v.  M'Culloch,  13. 

Abandonment  is  hot  always  a  question  of  intention,  exclusively  for  the  jury, 
without  a  controlling  instruction  from  the  court.  Under  a  certain  uncontra- 
dicted  state  of  facts,  the  law  will  pronounce  the  conduct  of  a  party  to  be  an  aban- 
donment, whatever  may  have  been  his  intention.  Ibid. 

An  actual  settler  who  designates  his  claim  by  marking  lines  on  the  ground 
embracing  six  or  seven  hundred  acres,  has  no  right  to  claim  that  he  should  be 
consulted  by  a  subsequent  warrantee  who  desires  to  locate  his  claim  by  a  survey. 
If  the  subsequent  warrantee  left  him  four  hundred  acres  in  a  reasonable  form 
including  his  improvements,  he  can  claim  no  more.  Ibid. 

2.  The  validity  of  a  warrant  is  not  at  all  affected  by  the  fact  of  its  having 
been  unexecuted  for  thirty-seven  years,  provided  there  be  no  intervening  right. 
AT 'Donald  v.  Mulhollen,  173. 

When  an  actual  settler  has  resided  upon  land  for  two  years,  and  then  leaves 
it  unoccupied  for  five  years,  it  is  the  duty  of  the  court  to  instruct  the  jury,  that 
his  absence  for  that  length  of  time  is  a  legal  abandonment  of  his  right  Ibid. 

3.  The  receipt  of  one  who  had  been  a  chief  clerk  in  the  land  office  many  years 
before,  for  the  purchase-money  of  land,  may  be  read  in  evidence  in  an  action  of 
ejectment  for  the  same  land,  upon  proof  of  the  handwriting  by  a  witness  who 
knew  it  no  otherwise  than  from  knowledge  derived  in  the  office  where  the  clerk 
was.     Goddard  v.  Glonninger,  209. 

A  title  to  land  may  be  established  by  evidence  contained  in  the  books  and 
among  the  papers  of  the  land  office,  although  no  warrant  for  the  land  can  be 
found.  Ibid. 

A  survey,  made  by  a  deputy  before  the  lines  of  his  district  were  run,  of  land 
reputed  to  be'  in  his  district,  will  not  be  considered  void  forty  years  afterwards 
when  it  is  discovered,  by  more  careful  examination,  that  there  was  a  mistake  as 
to  the  lines  of  the  district.  Ibid. 

If  a  survey  be  returned,  and  the  title  otherwise  appear  in  the  land  office  to  be 
regular,  and  has  been  so  for  more  than  twenty-one  years,  it  ought  not  to  be 
easily  disturbed,  especially  in'  the  hands  of  one  who  purchased  upon  the  faith 
of  that  appearance.  Ibid. 

If  a  warrantee  delays  unreasonably  in  procuring  his  surveys  to  be  made  and 
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returned,  and  an  intervening  right  occur,  it  is  the  duty  of  the  court  to  tell  the 
jury  that  such  unreasonable  delay  ought  to  postpone  the  party.     Ibid. 

Testimony  of  the  officers  of  the  land  office  as  to  the  usages  and  practice  in 
doing  the  business  of  the  office,  is  often  competent  evidence  in  an  ejectment  de- 
pending upon  the  validity  of  the  original  title.  Rid. 

4.  In  a  collateral  issue  respecting  the  title  to  land,  it  is  competent  to  give  in 
evidence,  by  the  deputy  surveyor,  the  information  which  he  received  from  one 
who  was  acquainted  with  the  land,  and  which  induced  him  to  make  the  survey 
in,  what  would  otherwise  seem  to  be,  an  irregular  shape.     Gardeneir  v.  Marcy, 
337. 

The  proper  construction  ofthe  act  of  1786  respecting  the  actual  settlement  of 
lands,  which  requires,  "  an  actual  personal  resident  settlement  with  a  manifest 
intention  of  making  it  a  place  of  abode  and  the  means  of  supporting  a  family" 
is,  that  the  "  intention"  shall  be  "  of  making  it  the  means  of  supporting  a  family," 
by  raising  grain  upon  it.  An  intention  of  a  settler,  to  make  it  the  means  of 
supporting  a  family  by  cutting  and  selling  the  timber  from  the  land,  will  give 
him  no  pre-emption  right.  Ibid. 

5.  The  possession  of  an    actual  settler  who  has   omitted  to  mark  out  his 
boundaries  by  competent  authority,  cannot  be  constructively  extended  beyond 
his  immediate  occupancy.    And  this  principle  is  peculiarly  applicable  to  a  set- 
tler under   the  act  of  1792,  who  might  have  a  survey  without  a  warrant,  and 
who  cannot  recover  the  possession  without  it     Ross  v.  Barker,  391. 

An  actual  settler  who  enters  upon  land  north  and  west  of  the  Ohio  and  Alle- 
ghany  rivers  and  Conewango  creek,  within  two  years  after  the  date  of  a  war- 
rant which  had  been  granted  to  another,  shall  not  gain  an  advantage  by  his 
wrong  ;  his  prevention  of  performance  by  the  warrantee,  is  a  dispensation  with 
it ;  and  his  actual  settlement  and  improvement  enure  to  the  benefit  of  him  who 
has  the  warrant  and  survey.  Ibid. 

The  entry  of  a  warrantee  to  perform  the  condition  of  settlement  as  required 
by  the  act  of  3d  April  1792,  was  congeable  till  the  expiration  of  two  years  from 
the  ratification  of  the  treaty  of  Grenville.  Ihid. 

6.  The  entry  of  an  actual  settler,  upon  land  north  and  west  of  the  Ohio  and 
Alleghany  rivers  and  Conewango  creek,  which  had  previously  been  appropri- 
ated by  a  warrant  and  survey,  within  the  two  years  allowed  to  the  warrantee  to 
make  his   settlement  and  improvement,  is  such  a  prevention,  as  will  excuse  the 
warrantee,  from  the  performance  of  the  condition  required  of  him  by  the  act  of 
1792;  and  the  settlement  and  improvement  ofthe  actual  settler  is  intrusive,  and 
will  enure  to  the  benefit  of  the  warrantee.     Campbell  v.  Galbreath,  423. 

7.  The  practice  of  including  a  quantity  exceeding  ten  per  cent,  more  than 
the  warrant  called  for,  was  sanctioned  by  the  proprietaries'  land  officers,  and  has 
been  recognized   by  repeated    acts  of  assembly ;  and  is  not   now  to  be   ques- 
tioned, except  in  cases  where  it  interferes  with  the  rights  of  others.     Laytun  v. 
Paull,  465. 

'If  a  warrantee  procure  a  survey  to  be  made  on  his  warrant,  and  many 
years  after  procure  another  to  be  made  excluding  part  ofthe  land,  and  it  be  appro- 
priated by  another,  the  warrantee  thereby  loses  his  right  to  it.  Whether  the 
second  survey  was  made  at  the  instance  of  the  warrantee  is  a  fact  which  should 
be  submitted  to  the  jury.  Ibid. 

8.  He  who  enters  upon  land  north  and  west  of  the  Ohio  and  Alleghany  rivers 
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and  Conewango  creek,  for  which  a  warrant  had  previously  issued  and  a  survey 
been  made,  without  first  procuring  a  vacating  warrant,  is  an  intruder;  and  in  an 
action  of  ejectment  by  the  warrantee,  the  latter  is  entitled  to  recover,  although 
he  had  not  made  an  actual  settlement  upon  the  land  within  two  years  from  the  date 
of  his  warrant,  Barnes  v.  Irvine,  497. 

9.  A  person  cannot  acquire  title  to  land,  north  and  west  of  the  Ohio  and  Alle- 
ghany  rivers  and  Conewango  creek,  for  which  a  warrant  had  previously  issued, 
under  the  act   of  the  3d  of  April  1792,  by  actual  settlement,   without  first 
procuring  a  vacating  warrant.     Smith  v.  Collins.     505. 

A  prevention  patent,  of  1808,  founded  on  a  warrant  under  the  act  of  1793,  is 
a  sufficient  title,  upon  which  to  recover  in  ejectment  against  one  who  entered 
as  an  actual  settler,  without  a  vacating  warrant.  Ibid. 

10.  In  all  cases,  as  well  as  to  warrants  as  locations,  whether  descriptive  of 
the  land  upon  which  they  are  surveyed  or  not,  it  is  the  duty  of  the  owners  to 
have  the  surveys  returned  within  some  reasonable  time;  otherwise  subsequent 
purchasers  or  settlers  may  be  preferred.     Steinmetz  v.  Logan,  518. 

LANDLORD  AND  TENANT. 

1.  Lessees  cannot  impeach  the  titles  of  their  lessors  for  any  cause  whatever, 
except  for  fraud  upon  themselves  or  the  commonwealth.     Boyer  v.  Smith,  55. 

2.  Upon  a  sale  by  the  sheriff  of  the  goods  of  a  tenant  upon  an  execution,  the 
landlord  is  entitled  to  have  out  of  the  proceeds  of  the  sale  one  year's  rent,  if 
so  much  be  due,  of  the  year's  rent  in  which  the  sale  was  made,  or  the  preceding 
year.    Ege  v.  Ege,  134. 

The  landlord  will  be  entitled  to  one  year's  rent,  if  he  give  notice  to  the  sher- 
iff at  any  time  before  he  pays  over  the  money  made  upon  his  execution.  Ibid. 

3.  In  action  of  ejectment  by  the  heirs  at  law  of  a  landlord  against  a  tenant, 
it  is  competent  for  the  defendant  to  give  evidence,  that  the  landlord  was  only 
seised  of  a  life  estate,  which  terminated  by  his  death  before  action  was  brought. 
Hcckart  v.  M'Kee,  385. 

4.  A  tenant  cannot  destroy  his  landlord's  possession  by  a  secret  agreement 
to  attorn  to  another.     A  tenant  cannot,  therefore,  by  any  agreement  or  acknow- 
ledgment of  the  title  of  a  third  person,  so  affect  his  landlord  as  to  destroy  the 
right  which  he  would  otherwise  have  by  reason  of  an  adverse  possession  for 
twenty-one  years.     Rankin  v.  Tenbrook,  386. 

LAW  AND  FACT. 

VENDOR  AND  VENDEE,  6. 

The  interpretation  of  a  paper,  as  to  its  legal  effect,  belongs  to  the  court, 
but  as  evidence  of  a  fact  it  belongs  to  the  jury.  Hence,  the  facts  stated  in  a 
protest  by  a  notary  public  arc,  like  any  other  evidence,  to  be  interpreted  by  the 
jury.  M'Gee  v.  Northumberland  Bank,  32. 

LEASE. 

DISTRESS. 
RENT. 

LEGACY. 

ACTION,  3. 
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BEQUEST. 

DECLARATION,  1. 

A  testator  devised  to  his  son  John  certain  lands  "  valued  unto  him  at  the  sum 
of  3350  pounds;  1000  pounds,  part  thereof,  to  remain  charged  on  the  land  de- 
vised unto  my  said  son  John,  during  his  natural  life,  and  at  his  death,  to  be  paid 
to  whom  my  said  son  John  shall  bequeath  the  same,  in  and  by  his  last  will  and 
testament."  John  made  his  will  bequeathing  the  said  1000  pounds  to  A.  B.  and 
C.,  and  afterwards  sold  the  lands  devised  to  him  for  their  value,  and  died  with- 
out revoking  his  said  will :  Held,  that  the  bequest  by  the  first  testator  was  of  a 
power  of  appointment,  and  that  the  legatees  of  John  were  entitled  to  recover  in 
an  action  for  the  legacy  against  the  executors  of  the  first  testator,  with  notice  to 
the  terre-tenants  of  lands  discharged.  Hess  v.  Hess,  187. 

The  subject  of  John's  testamentary  power  was  a  chattel,  separated  from  the 
land  by  his  father's  will.  The  probate  of  John's  will  was,  therefore,  conclusive, 
and  could  not  be  impeached  in  an  action  by  his  legatee  to  recover  the  legacy. 
Ibid. 

LEGATEE. 

BEQUEST. 

DEVISE,  1. 

A  promise  by  a  legatee  to  the  testator,  that  he  would  pay  a  certain  sum  of 
money  to  another  person,  in  consequence  of  which  the  testator  omitted  to  be- 
queath the  same  sum  to  that  person,  is  a  good  consideration  for  notes  afterwards 
executed  by  the  legatee  to  him.  Gaullaher  v.  Gaullaher,  200. 

LICENSE. 

A  parol  license  to  abut  a  dam  against  the  land  of  another  may  be  revoked  at 
any  time  before  money  is  expended  or  labour  performed  upon  the  faith  of  such 
license.  Beidelman  v.  Foulk,  308. 

LIEN. 

MECHANIC'S  LIEN,  1,  2. 

1.  The  period  from  which  the  lien  of  a  judgment  runs,  is  not  from  the  return 
of  the  scire  facias,  but  from  the  date  of  the  judgment  of  revival.     Cathcart  v. 
Potterfteld,  163. 

2.  A  collector's  warrant  is  not  a  lien  upon  the  personal  property  of  one  by 
whom  taxes  are  due.     Parsons  v.  Allison,  73. 

3.  When  a  county  is  divided,  and  a  new  county  formed  out  of  one  part,  and  the 
act  erecting  the  new  county  makes  no  provision  on  the  subject  of  keeping  alive 
the  lien  of  judgments  upon  lands  lying  in  the  new  county,  the  lien  of  such  judg- 
ments will  either  continue  without  revival,  as  at  common  law  previous  to  the 
act  of  1798,  or  their  lien  will  be  preserved  by  revivals  in  the  old  county,  without 
the  service  of  the  process  in  the  new  county.     West's  Appeal,  87. 

The  act  of  1st  April  1823  applies  only  where  the  testatum  execution  creates 
the  lien,  and  not  where  it  is  used  merely  to  effect  sale  of  the  lands.  Hence, 
the  lien  of  a  judgment  in  the  old  county,  is  not  effected  by  the  lapse  of  five  years 
from  the  entry  of  the  testatum  fieri  facias  in  the  new  county.  Ibid. 

4.  An  attorney  at  law,  who  conducts  the  proceeding  in  partition  in  the  or- 
phans' court  to  a  confirmation  of  sale  of  the  land  by  the  administrator,  has  no 
such  lien  or  claim  upon  the  proceeds  of  such  sale  as  will  enable  him  to  maintain 
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an  action  against  the  administrator,  for  compensation  for  his  professional  ser- 
vices, unless  he  were  employed  by  him,  and  entitled  to  recover  upon  a  contract, 
or  quantum  meruit.  Newbahe.r  v.  Alricks,  183. 

5.  A  recognizance  of  a  husband,  alone  to  secure  the  valuation  money  of  land 
taken  in  right  of  his  wife  under  a  decree  of  the  orphans'  court,  does  not  bind  the 
wife's  estate  in  the  land,  nor  does  it  create  a  lien  upon  it  payable  out  of  the  pro- 
ceeds of  the  sale  of  the  same  land  as  the  estate  of  the  wife,  after  the  death  of 
the  husband.     Haffer  v.  Wightman,  205. 

6.  The  sale  of  unseated  land  for  taxes  divests  the  lien  of  a  mortgage,  and  the 
purchaser  takes  the  land  olear  of  incumbrances.     Fager  v.  Campbell,  287. 

LIMITATIONS. 

BEQUEST. 

1.  The  altercations  and  admissions  of  a  party  before  a  justice,  are  to  be  taken 
subject  to  his  allegations  in  evidence  of  the  claim.     Hence  an  acknowledgment 
that  a  debt  is  just,  but  that  another  ought  to  pay  it,  accompanied  by  a  plea  of 
the  statute  of  limitations,  will  not  take  the  case  out  of  the  statute.     Hogan  v. 
Bear,  111. 

2.  The  eleventh  section  of  the  act  of  3d  of  April  1792,  is  a  statute  of  limita- 
tion and  is  applicable  to  all  the  vacant  land  in  the  commonwealth;  and  if  an  action 
of  ejectment  be  not  brought  within  six  months  after  a  decision  by  the  board  of 
property,  he  against  whom  such  decision  has  been  made  is  for  ever  barred.  Sho- 
enberger  v.  Becht,  194. 

3.  The  statute  of  limitations  is  not  applicable  to  an  action  brought  to  recover 
a  legacy.     Doebler  v.  Snavely,  225. 

4.  A  man  may  acquire  a  right  to  abut  his  dam  upon  the  land  of  another  by 
an  actual  possession  of  it  for  that  purpose  for  twenty-one  years ;  but  no  shorter 
space  of  time  will  give  a  right     Beidelman  v.  Foulk,  308. 

5.  A  written  recognition  of  the  title  of  a  person,  not  in  the  actual  possession 
of  land,  and  an  offer  to  purchase  by  him  in  possession,  effectually  rebuts  the 
allegation  of  adverse  possession,  and  avoids  the  effect  of  the  statute  of  limitations. 
Miller  v.  Keene,  348. 

6.  A  tenant  cannot  destroy  his  landlord's  possession  by  a  secret  agreement  to 
attorn  to  another.     A  tenant  cannot,  therefore,  by  any  agreement  or  acknow- 
ledgment of  the  title  of  a  third  person,  so  affect  his  landlord  as  to  destroy  the 
right  which  he  would  otherwise  have  by  reason  of  an  adverse  possession  for 
twenty-one  years.     Rankin  v.  Tenbrook,  386. 

MANDAMUS. 

The  performance  of  a  corporate  function  is  not  a  duty  to  be  demanded  by  action, 
but  may  be  compelled  by  mandamus.    Commonwealth  v.  Mayor  of  Lancaster,  152. 

The  supreme  court  will  not  award  a  mandamus  to  the  mayor  of  the  city  of 
Lancaster,  to  issue  a  certificate  of  loan  to  a  member  of  the  councils  for  special 
services  rendered  by  him  in  the  business  of  the  corporation,  although  a  resolu- 
tion directing  him  so  to  do  had  been  passed  by  the  select  and  common  council. 
Ibid. 
MECHANIC'S  LIEN. 

1.  Burr  millstones,  furnished  like  any  other  part  of  the  machinery,  are  the 
subject  of  a  mechanic's  lien  upon  the  mill.     Wademan  v.  Thorp,  115. 

2.  The  acceptance  of  a  note  is  not  a  relinquishment  of  a  mechanic's  lien. 
Kinsley  v.  Buchanan,  118. 
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3.  Where  there  are  several  mechanics'  liens  filed  against  the  same  house,  a 
proceeding  and  sale  of  the  house,  by  the  sheriff,  upon  any  one  of  them,  divests 
the  lien  of  all,  and  the  purchaser  will  hold  it  discharged  of  the  incumbrances. 
The  proceeds  of  such  sale  will  be  divided  pro  rata  among  such  lien  creditors. 
Anshutz  v.  WClelland,  487. 

A  scire  facias  upon  a  mechanic's  lien  is  a  proceeding  in  rem,  and  after  a  ju- 
dicial sale  of  the  property,  upon  which  the  mechanics'  claim  is  a  lien,  a  scire 
facias  will  not  lie  upon  it.  Ibid. 

A  mechanic's  lien  may  be  entered  against  a  lessee  of  the  property,  who  was 
the  contractor  with  the  mechanic  for  the  erection  of  the  building.  Ibid. 

MERGER. 

1.  Testator  by  his  will  disposed  of  his  estate,  real  and  personal,  and,  by  a 
codicil,  directed  his  executor  to  purchase  a  certain  tract  of  land,  upon  which  he 
held  a  mortgage,  if  it  sold  for  an  amount  less  than  the  mortgage  debt     Before 
his  death  he  purchased  the  equity  of  redemption,  and  subsequently  died  without 
altering  his  will:  Held,  that  such  purchase  did  not  merge  it  in  the  qualified  legal 
title  existing  in  the  testator  at  the  making  of  the  will,  so  as  to  give  him  the  estate 
by  relation;  and  that  as  he  died  intestate  of  it,  it  descended  to  his  heirs  at  law 
and  did  not  go  to  his  executors.     Scott  v.  Sample,  53. 

2.  When  the  legal  ownership  of  an  inheritance  and  a  term  meet  in  the  same 
person  at  law,  the  term,  which  before  was  personal   property,  falls  into  the 
inheritance  and  ceases  to  exist.     But  in  equity  a  merger  is  not  favoured  ;  and  is 
never  allowed,  except  in  cases  where  it  is  perfectly  indifferent  to  the  person  in 
whom  the  interests  united,  whether  the  term  should  or  should  not  merge.     And 
if  there  be  a  beneficial  interest  in  any  other  person  in  the  term,  there  will  be  no 
merger.     Dougherty  v.  Jack,  456. 

MESNE  PROFITS. 

A  purchaser  of  land  at  sheriff's  sale,  brought  ejectment  against  him  in  pos- 
session, and  recovered,  on  the  ground  that  the  defendant's  title  was  fraudulent; 
pending  the  action,  the  defendant  died;  the  plaintiff  cannot  recover  mesne  profits 
by  an  action  of  account-render.  Harker  v.  Whitaker,  474. 

The  legal  right  of  action  for  mesne  profits  is  lost  by  the  death  of  the  trespasser. 
Ibid. 

MINERALS. 
DEED,  1. 

MONEY. 

PARTY,  1. 

MORTGAGE. 

LIEN,  6. 

DEFENCE,  8. 

EJECTMENT,  7. 

A  purchaser  of  an  equity  of  redemption,  at  a  sheriff 's  sale,  upon  a  judgment 
and  execution  against  the  mortgagor,  is  not  entitled  to  recover  the  possession  of 
the  land  by  ejectment,  if  before  the  trial  of  the  cause  the  equity  of  redemption 
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be  divested  by  a  sale  upon  the  mortgage.     In  such  case  the  plaintiff  is  entitled 
to  recover  costs.    Street  v.  Sprout,  272. 

NAME. 

AMENDMENT,  2. 

NEGLIGENCE. 

DEFENCE,  7. 

NOLLE  PROSEQUI. 

ERROR,  7. 

NOTICE. 

RENT. 

WATER  RIGHT. 
FRAUD,  1. 

1.  If  a  tenant  in  possession  claiming  to  hold  against  a  purchaser  at  a  sheriff's 
sale,  has  had  notice,  as  terre-tenant,  of  a  scire  facias  to  revive  the  judgment 
upon  which  the  land  was  sold,  it  estops  him  from  setting  up  a  title  in  himself 
prior  to  the  date  of  the  judgment.     Menier  v.  Salttnarsh,  293. 

2.  Whether  a  notice  to  take  depositions  be  rightly  served  upon  the  party  or 
his  attorney,  depends  upon  the  rule  of  coart  on  the  subject.     And,  in  the  absence 
of  any  proof  of  what  the  rule  is,  it  will  be  presumed  that  the  court  below  de- 
cided rightly  on  the  subject.     Ives  v.  Niles,  323. 

3.  Rules  of  court  regulating  the  service  of  notices  relate  to  causes  pending, 
and  not  to  notices  made  necessary  by  statute  preparatory  to  a  cause.     Byerly  v. 
Vankirk,  370. 

NUISANCE. 

In  an  action  on  the  case  for  the  erection  of  a  nuisance,  if  a  former  recovery 
be  pleaded  by  the  defendant  as  an  estoppel,  and  found  by  the  jury  to  be  the 
same  cause  of  action,  it  is  conclusive  against  the  plaintiff;  if  it  be  not  pleaded 
but  only  relied  upon  as  evidence  under  the  general  issue,  the  jury  are  not  es- 
topped. Long  v.  Long,  102. 

OFFICERS. 

EVIDENCE,  27. 

OFFICIAL  DOCUMENTS. 
EVIDENCE,  12. 

ORPHANS'  COURT. 

EXECUTORS  AND  ADMINISTRATORS,  1. 

ACTION,  1.  3. 

DECREE. 

1.  The  orphans'  court  has  power,  by  a  proceeding  on  petition  in  the  nature 
of  a  bill  of  review,  to  correct  a  guardianship  account,  after  confirmation,  for 
errors  apparent  on  its  face,  or  new  matter  discovered  since:  although  five  years 
have  elapsed  since  the  confirmation,  and  the  accountant  hae  died  in  the  mean 
time.  Briggs's  Appeal,  91. 
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2.  The  supreme  court  takes  cognizance  of  an  appeal  from  the  orphans'  court, 
as  an  appellate  court  strictly;  and  a  decree  will  not  be  reversed  unless  upon  ex- 
ceptions taken  in  the  court  below.  But  under  the  act  of  the  14th  of  April  1835, 
if  it  be  apparent  that  injustice  has  been  done  to  the  appellant,  the  court  has  a 
discretionary  power  to  hear  and  determine  such  appeals  according  to  the  right 
and  justice  of  the  case.  Wise's  Estate,  157. 

OUSTER. 

Nothing  short  of  an  exclusive  perception  of  profits  by  one  tenant  in  common, 
for  twenty-one  years,  would  justify  the  court  in  submitting  to  a  jury  to  presume 
an  ouster  or  disseisin,  for  the  purpose  of  defeating  an  action  of  partition.  Gal- 
breath  v.  Galbreath,  146. 

OWNERSHIP. 

FORMER  RECOVERY,  2. 

PAROL  CONTRACT. 

If  an  action  be  brought  upon  a  parol  contract  for  the  sale  of  land  by  two,  and 
the  proof  be  that  the  contract  was  made  but  with  one,  the  plaintiffs  cannot 
recover.  Whitehead  v.  Carr,  368. 

A  vendor  of  land  is  not  bound  to  give  a  deed  with  a  covenant  of  general  war- 
ranty, unless  he  agreed  to  do  so.  Ibid. 

When  it  is  understood  by  the  parties  to  a  parol  agreement  that  the  latter 
is  to  be  reduced  to  writing;  and  subsequently  no  act  is  done,  money  paid  or 
expense  incurred,  but  on  attempting  to  reduce  the  agreement  to  writing,  a  dif- 
ference arises  as  to  its  terms,  semble  that  an  action  will  not  lie  for  breach  of 
such  agreement  Ibid. 

PARTITION. 

1.  A  husband,  on  the  death  of  his  wife,  having  issue,  is  entitled,  as  tenant  by 
the  curtesy,  to  possession  of  the  proceeds  of  her  lands  sold  in  partition,  upon 
giving  security  for  its  repayment,  at  his  decease.     Cleppingerv.  Livergood,  113. 

2.  Nothing  short  of  an  exclusive  perception  of  profits  by  one  tenant  in  com- 
mon, for  twenty-one  years,  would  justify  the  court  in  submitting  to  a  jury  to 
presume  an  ouster  or  disseisin,  for  the  purpose  of  defeating  an  action  of  partition. 
Galbreath  v.  Galbreath,  146. 

3.  No  implied  warrantee  arises  out  of  a  deed  of  partition  between  coparceners 
joint  tenants  or  tenants  in  common:  their  liabilities  to  each  other,  arising  out 
of  the  subject  matter  of  the  partition,  depend  upon  the  express  covenants  con- 
tained in  the  deed.     Weiserv.  Weiser,279. 

PARTNER. 

EVIDENCE,  5. 

One  who  is  interested  as  a  partner,  though  not  named  on  the  record,  cannot 
be  made  a  witness  merely  by  a  release  of  his  interest  in  the  subject  matter  of 
the  action;  being  still  liable  for  the  costs.  Culbertson  v.  Alexander,  496. 

PARTNERSHIP. 

1.  A  firm  cannot  be  charged  with  a  debt  contracted  by  one  of  the  partners 
before  the  partnership  was  constituted,  although  the  subject  matter  which  was 
V. — 4  A 
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PARTNERSHIP. 

the  consideration  of  the  debt,  has  been  carried  into  the  partnership  as  stock. 
Nor  can  the  firm  be  charged  with  rent  which  accrued  upon  a  lease  to  one  of 
the  partners.  Brooke  v.  Evans,  196. 

2.  An  officer  having  executions  in  his  hands  against  a  firm  and  also  against 
the  separate  partner,  sold  the  firm's  property  to  an  amount  more  than  sufficient 
to  pay  the  executions  of  the  joint  creditors.  Held,  that  he  might  apply  the 
residue  to  the  payment  of  the  executions  of  the  separate  creditors.     Roop  v. 
Rogers,  193. 

3.  If  one  partner  sign  and  seal  an  instrument  in  the  firm's  name,  and  the 
other  partner  be  present  assenting  to  it,  he  is  as  much  bound  by  the  instru- 
ment as  if  he  had  signed  and  sealed  it.     Any  evidence  which  tends  to  establish 
the  fact  of  his  having  assented  to  it,  is  admissible.     Fitchthorn  v.  Boyer,  159. 

One  partner  may  transfer  the  whole  stock  in  trade  of  the  firm;  and  if  pos- 
session be  delivered,  and  the  transaction  is  bona  Jide,  it  matters  not  whether  the 
instrument  of  transfer  be  under  seal  or  otherwise.  Deckart  v.  Case,  23. 

Upon  the  sale  of  the  real  estate  of  one  of  two  partners,  and  the  appropriation 
of  the  proceeds  to  the  payment  of  a  judgment  against  both,  a  subsequent  judg- 
ment creditor  of  that  partner  whose  separate  estate  was  sold,  is  not  entitled  to 
be  substituted  as  plaintiff"  in  the  judgment  to  which  the  money  was  appropri- 
ated, so  as  to  enable  him  to  proceed  against  the  other  partner,  unless  it  shall 
have  been  made  to  appear,  that  he  whose  separate  property  was  sold,  was,  at 
the  time,  the  creditor  partner  of  the  firm.  Sterling  v.  Brightbill,  229. 

If  a  partner  borrow  money  and  give  his  individual  note  for  it,  it  does  not  be- 
come a  partnership  debt,  by  reason  of  the  application  of  the  money  to  partner- 
ship purposes.  But  if  there  be  a  dormant  partner  the  law  is  otherwise,  and  the 
firm  is  chargeable  with  the  debt,  if  the  money  was  applied  to  the  business  of 
the  partnership.  Graff  v.  Hilchman,  454. 

PARTY. 

1.  When  a  recovery  on  a  naked  legal  title  would  be  a  bar  to  another  action 
by  any  one,  the  title  of  an  equitable  plaintiff  need  not  be  traced  from  the  legal 
plaintiff,  or  otherwise  indicated  than  by  marking  the  suit  to  his  use. 

The  rights  of  a  party,  not  named  in  the  record,  but  claiming  ownership,  may 
be  protected  by  his  lying  by  until  recovery  had,  then  arresting  the  money  in 
the  sheriff's  hands  by  notice  not  to  pay  it  over,  ruling  it  into  court,  and  moving 
for  leave  to  take  it  out.  The  court  can  then  determine  the  various  pretensions 
or  direct  an  issue;  or,  perhaps,  it  may  be  done  before  recovery,  on  motion  to 
strike  out  the  name  of  the  one  claimant,  and  insert  the  other.  Armstrong  v. 
City  of  Lancaster,  68. 

2.  Where  it  is  necessary,  the  court  will  search  out  the  actual  plaintiff,  and 
subject  him  to  the  judgment  of  costs,  a  plea  of  set-off,  or  other  liability  neces- 
sary to  protect  the  defendant.     Bratton  v.  Mitchell,  69. 

3.  The  entry  of  the  name  of  a  defendant  in  a  judgment  is  not  a  amendable  so 
as  to  affect  a  subsequent  incumbrancer  or  purchaser.     Zimmerman  v.  Brig- 
gans,  186. 

4.  The  personal  representatives  of  a  deceased  executor  or  administrator  must 
be  made  parties  to  a  scire  facias,  upon  the  transcript  of  a  balance  due  upon  the 
settlement  of  the  account  of  such  executor  or  administrator.     If  it  be  issued 
against  the  heirs  and  terre-tenants  alone,  the  plaintiff  cannot  recover.     Row- 
land v.  tiarbaugh,  365. 
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PARTY. 

5.  A  beneficial  owner  of  land  may  maintain  ejectment  in  the  name  of  a 
nominal  warrantee,  ignorant  both  of  the  action  and  the  trust,  no  more  being 
required  than  to  disclose  the  name  of  the  actual  party.     Rons  v.  Barker,  391. 

6.  After  an  action  has  been  put  at  issue,  the  defendant  cannot  require  the 
plaintiff  to  declare  for  whose  use  the  suit  is  brought.     Campbell  v.  Galbreath, 
423. 

PAYMENT. 

AMENDMENT,  1. 
BAIL  BOND. 
DEFENCE,  8. 
DEBTOR  AND  CREDITOR. 

PENALTY. 

BOND,  1. 

PERFORMANCE. 

ACTION,  6. 
BAIL  BOND. 
CONTRACT,  1. 

PERSONAL  PROPERTY. 

1.  A  sale  of  personal  property  by  a  wife,  to  discharge  debts  due  by  her  ab- 
sconding husband,  and  by  his  authority,  vests  a  good  title  in  the  purchaser; 
collusion  by  her  with  his  creditors  will  not  be  presumed,    Shoemaker  v.  Kem- 
ble,  107. 

2.  An  exchange  of  personal  property  has  all  the  qualities  of  a  sale,  to  which 
payment  or   delivery  is  essential;  and  which,  without  it,  is  but  an  executory 
agreement  to  sell  which  does  not  bind  the  property.     Hazard  v.  Hamlin,  201. 

3.  In  order  to  make  a  transfer  of  personal  property  available  against  creditors 
or  a  subsequent  assignee,  it  must  be  accompanied  by  a  change  of  possession,  at 
the  time,  or  within  a  reasonable  time  thereafter.     If  it  has  been  delayed  an  un- 
reasonable time,  it  is  not  sufficient  that  the  possession  was  changed  before  a 
levy  made.     Carpenter  v.  Mayer,  483. 

PERSONAL  REPRESENTATIVE. 

ASSOCIATION. 

PLEADING. 

ESTOPPEL. 
JUDGMENT,  2. 

1.  In  an  action  of  ejectment  against  two  defendants,  one  appeared  and  pleaded 
to  issue,  the  other  disclaimed,  and  objected  to  the  jury  being  sworn  as  to  him 
Held,  that  the  cause  was  not  at  issue  as  to  both  defendants,  and  that  the  trial 
and  judgment  were  erroneous  as  to  both,  although  the  jury  found  for  the  defen- 
dant who  disclaimed.     In  such  case  the  court  should  compel  the  defendant  who 
disclaims,  to  give  judgment,  or  order  him  to  plead,  instanter,  the  general  issue. 
Bratton  v.  Mitchell,  69. 

2.  In  a  proceeding  before  two  justices  of  the  peace  to  obtain  possession  of 
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PLEADING. 

land  purchased  at  a  sheriff's  sale,  the  defence  and  the  form  of  making  it,  which 
the  act  of  assembly  requires  of  a  tenant  to  entitle  him  to  a  trial  by  jury  in  the 
court  of  common  pleas,  sufficiently  put  the  case  to  issue;  and  it  is  not  error  to 
try  the  cause  without  any  other  issue.  Minier  v.  Saltmarsh,  293. 

3.  Though  an  adjudication  of  money  to  a  younger  execution  creditor  on  the 
basis  of  official  misconduct,  will  not  protect  the  officer  from  the  action  of  a  party 
injured,  yet  in  an  action  against  a  sheriff  for  official  misconduct,  it  is,  prima 
facie,  a  sufficient  defence  for  him,  that  he  brought  the  money  into  court,  and  that 
it  was  adjudged  to  another  than  the  plaintiff,  and  in  order  to  entitle  himself 
upon  his  pleadings,  to  rebut  this  evidence,  the  plaintiff  must  lay  in  his  declara- 
tion, and  prove,  that  he  lost  the  money  and  that  the  adjudication  was  made 
against  him  in  consequence  of  the  official  misconduct  of  the  defendant     APCay 
v.  Reed,  300. 

4.  A  plea  in  abatement  cannot  be  put  in  after  a  general  imparlance.     If  the 
defendant  wish  to  preserve  his  right  to  such  a  plea,  he  must  reserve  it  by  asking 
a  special  imparlance,  and  have  the  reservation  entered  on  the  record.     Cham- 
berlin  v.  Hite,  373. 

It  is  error  to  permit  the  plaintiff  to  amend  his  declaration  by  adding  a  new 
party.  Ibid. 

5.  If  the  parties  go  to  trial  upon  the  merits,  the  judgment  will  not  be  reversed, 
because  the  cause  was  not  at  issue  on  any  of  the  defendant's  pleas.    Baxter  v. 
Graham,  418. 

If  several  distinct  matters  be  pleaded,  and  some  conclude  to  the  court  and 
others  to  the  country,  and  there  be  a  verdict  and  judgment  for  the  plaintiff,  it 
will  be  presumed  that  each  was  decided  by  the  appropriate  tribunal.  Hid. 

6.  In  an  action  of  ejectment  the  defendant  may  plead  in  abatement.     Hence, 
if  the  action  be  commenced  in  the  name  of  a  fictitious  person,  the  defendant  may 
plead  in  abatement,  that  there  never  was  such  a  person.    Campbell  v.  Galbreath, 
423. 

7.  In  an  action  upon  an  obligation,  taken  by  an  officer,  for  the  amount  of 
the  debt,  interest,  and  costs  of  a  fieri  facias  in  his  hands,  an  averment  by  the 
defendant,  that  the  bond  was  taken  for  ease  and  favour  is  immaterial,  and  need 
not  be  traversed  by  the  plaintiff.     Claasen  v.  Shaw,  468. 

POST  OFFICE. 

DEED,  2. 

PRACTICE. 

EJECTMENT,  2,  11. 

.  When  a  recovery  on  a  naked  legal  title  would  be  a  bar  to  another  action  by 
any  one,  the  title  of  an  equitable  plaintiff  need  not  be  traced  from  the  legal  plain 
tiff  or  otherwise  indicated  than  by  marking  the  suit  to  his  use.  Armstrong  v. 
City  of  Lancaster,  68. 

The  rights  of  a  party,  not  named  in  the  record,  but  claiming  ownership,  may 
be  protected  by  his  lying  by  until  recovery  had,  then  arresting  the  money  in  the 
sheriff's  hands  by  notice  not  to  pay  it  over,  ruling  it  into  court,  and  moving  for 
leave  to  take  it  out.  The  court  can  then  determine  the  various  pretensions,  or 
direct  an  issue;  or,  perhaps,  it  may  be  done  before  recovery,  on  motion  to  strike 
out  the  name  of  the  one  claimant,  and  insert  the  other.  Ibid. 
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PRINCIPAL  AND  SURETY. 
DEFENCE,  2. 

PROTEST. 

The  interpretation  of  a  paper  as  to  its  legal  effect  belongs  to  the  court,  but  as 
evidence  of  a  fact  it  belongs  to  the  jury.  Hence,  the  facts  stated  in  a  protest  by 
a  notary  public  are,  like  any  other  evidence,  to  be  interpreted  by  the  jury.  MGee 
v.  Northumberland  Bank,  32. 

PUBLIC  OFFICER. 
EVIDENCE,  27. 

PURCHASER. 

AMENDMENT,  2. 
ATTORNEY  AT  LAW,  3. 

QUANTUM  MERUIT. 
ATTORNEY  AT  LAW. 

RECOGNIZANCE. 

1 .  A  recognizance  of  a  husband  alone,  to  secure  the  valuation  money  of  land 
taken  in  right  of  his  wife  under  a  decree  of  the  orphans'  court,  does  not  bind 
the  wife's  estate  in  the  land,  nor  does  it  create  a  lien  upon  it  payable  out  of  the 
proceeds  of  the  sale  of  the  same  land  sold  as  the  estate  of  the  wife,  after  the 
death  of  the  husband.     Hoffer  v.  Wightman,  205. 

If  it  appear  by  the  record  that  the  plaintiff  has  no  cause  of  action,  this  court 
will  reverse  a  judgment  in  his  favour,  although  the  point  may  not  have  been 
made  in  the  court  below,  or  assigned  for  error.  Ibid. 

2.  A  recognizance  was  entered  into  upon  an  appeal  from  the  judgment  of  a 
justice,  in  these  words:  "  G.  T.,  bound  in  the  sum  of  one  hundred  and  fifty-five 
dollars,  that  defendant  do  prosecute  his  appeal  to  effect:"     Held,  to  be  sufficient 
upon  which  to  sustain  a  scire  facias  reciting  a  recognizance  in  the  form  pre- 
scribed by  the  act  of  assembly.     Ingham  v.  Tracy,  333. 

3.  The  recognizance  before  a  justice  of  the  peace  for  a  stay  of  Execution  is 
one  of  special  bail  in  its  technical  sense — bail  for  the  body — therefore,  a  scire 
facias  cannot  issue  upon  it  until  a  capias  ad  satisfaciendum  has  issued  against 
the  defendant  and  been  returned  non  est  inventus.    Spalding  v.  Nolcott,  335. 

RECORDING  ACTS. 

By  the  act  of  1814,  an  insolvent's  estate  is  vested,  immediately  on  his  dis- 
charge, in  the  trustees,  not  by  virtue  of  his  assignment,  but  by  the  provisions  of 
the  act  Ruby  v.  Glenn,  77. 

In  case  of  a  change  of  the  trustees,  the  new  trustees  take,  not  by  any  transfer, 
but  by  the  mere  act  of  substitution.  Ibid. 

The  recording  acts  do  not  apply  to  such  assignments.  A  sale  of  lands,  there- 
fore, by  the  insolvent  after  his  discharge,  but  before  his  trustees  have  given  bond 
according  to  law,  is  invalid,  although  none  of  the  proceedings  under  the  insolvent 
law  have  been  recorded  in  the  county  where  such  lands  lie.  Ibid, 

REFERENCE. 

EXECUTORS  AND  ADMINISTRATORS,  5. 
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REGISTER. 

Letters  of  administration  cum  testamento  annexo  can  only  be  granted  by  the 
register  of  the  county  where  the  will  was  proved  and  letters  testamentary  granted. 
Systems  Estate,  132. 

RELIGIOUS  SOCIETY. 

A  member  of  a  religious  society  cannot  avoid  a  contract  with  it  on  the  basis 
of  its  peculiar  faith,  by  setting  up  the  supposed  extravagance  of  its  doctrines  as 
proof  that  he  was  entrapped.  Schreibtr  v.  Rapp,  351. 

REMAINDER. 

DEVISE,  2. 

RENT  AND  REPLEVIN. 

1.  Upon  a  lease  for  a  term  of  years  which  contains  a  covenant  by  the  lessee  to 
pay  the  rent  in  discharge  of  the  debts  of  the  lessor,  he  has  no  right  of  distress 
for  rent  in  arrear.     Ege  v.  Ege,  134. 

If  a  lessee  for  years  assign  his  whole  term,  reserving  a  rent,  without  a  special 
clause  of  distress,  he  cannot  distrain  for  the  rent  so  reserved.  But  if  the  lease 
be  from  year  to  year,  and  he  assign  only  part  of  the  term,  he  may  distrain,  or 
have  any  other  legal  remedy  to  enable  him  to  collect  his  rent.  Ibid. 

A  stipulation  in  a  lease  for  the  payment  of  a  rent  of  7000  dollars,  or  6000  dol- 
lars upon  a  specified  contingency,  is  sufficiently  certain  to  entitle  the  landlord  to 
the  remedy  by  distress.  Ibid. 

Upon  a  sale  by  the  sheriff  of  the  goods  of  a  tenant  upon  an  execution,  the 
landlord  is  entitled  to  have  out  of  the  proceeds  of  the  sale  one  year's  rent,  if  so 
much  be  due,  of  the  year's  rent  in  which  the  sale  was  made,  or  the  preceding 
year.  Ibid. 

The  landlord  will  be  entitled  to  one  year's  rent,  if  he  give  notice  to  the  sheriff 
at  any  time  before  he  pays  over  the 'money  made  upon  his  execution.  Ibid. 

2.  In  replevin  no  set-off  is  allowable.     But  the  tenant  may  show  a  failure  of 
the  consideration  for  the  rent,  by  the  landlord's  omission  to  fulfil  his  part  of  the 
contract,  which  operates  as  an  exemption  of  the  tenant  from  an  equivalent  portion 
of  the  rent.     In  such  case  the  measure  of  damages  to  the  tenant  is,  the  differ- 
ence between  the  annual  value  of  the  premises  with  and  without  that  covenant 
performed;  speculative  or  remote  damages,  such  as  a  loss  of  custom  to  the  tenant, 
cannot  be  allowed.    Fairman  v.  Fluck,  516. 

RESERVATION. 

B.  by  deed  conveyed  to  F.  a  tract  of  land  in  fee  simple,  "  excepting  and  re- 
serving for  himself,  his  heirs,  executors,  administrators,  and  assigns,  all  mineral 
or  magnesia  of  any  kind,  and  to  convey  the  same  away  through  the  premises 
intended  to  be  sold,  so  as  to  do  as  little  damage  to  the  owner  as  possible,  with  all 
bricks  and  blocks  of  soapstone,  as  I  the  said  B.  may  want  for  my  own  use." 
Held,  that  this  was  such  a  reservation  as  entitled  the  grantor  to  chromate  of  iron, 
afterwards  found.  Gibson  v.  Tyson,  34. 

REVIEW,  PETITION  FOR. 

ADMINISTRATOR'S  ACCOUNT,  2. 

RULES  OF  COURT. 

DEPOSITION,  2,  3. 
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RULES  OF  COURT. 

Rules  of  court  regulating  the  service  of  notices,  relate  to  causes  pending,  and 
not  to  notices  made  necessary  by  statute  preparatory  to  a  cause.  Byerly  v.  Van- 
kirk,  370. 

SALE. 

EXCHANGE. 

SATISFACTION. 

An  advancement,  by  a  junior  mortgagee,  of  a  judgment  debt  to  a  creditor, 
who  also  holds-  a  judgment  against  another  as  surety  therefor,  is  a  final  satis- 
faction of  the  latter  judgment,  where  the  principal's  estate  suffices  to  repay  the 
advance.  The  advancing  creditor  is,  therefore,  not  entitled  to  an  assignment  of 
such  security.  Gratz  v.  Bank,  99. 

SCIRE  FACIAS. 
BAIL,  1. 

DEFENCE,  8. 

MECHANICS'  LIEN,  3. 

NOTICE,  1. 

JUDGMENT,  2,  5,  10. 

LIEN,  1. 

BOND,  1,  2. 

RECOGNIZANCE,  2,  3. 

DECEDENT,  3.  • 

EXECUTORS  AND  ADMINISTRATORS,  4. 

1.  In  an  action  of  dower,  if  the  jury  find  that  the  husband  of  the  plaintiff  did 
not  die  seised,  and  find  the  annual  value  of  the  premises  at  the  time  of  aliena- 
tion, the  latter  part  of  the  finding  is  surplusage;  and  upon  a  scire  facias,  by  the 
plaintiff  demanding  seisin  of  dower,  she  is  entitled  to  recover,  as  if  the  judgment 
had  been  rightly  and  fully  entered.     Shirtz  v.  Shirtz,  255. 

2.  On  the  trial  of  a  scire  facias  to  revive  a  judgment  with  notice  to  terre- 
tenants,  it  is  competent  for  the  plaintiff  to  give  evidence  of  the  declarations  of 
one  under  whom  the  terre-tenant  claims  title,  made  while  he  was  the  owner  and 
occupier  of  the  land.     Maus  v.  Maus,  315. 

A  writ  of  scire  facias  to  revive  a  judgment  with  notice  to  terre -tenants,  may 
be  amended  at  any  time,  so  as  to  make  it  conform  to  the  original  judgment;  it 
may  be  amended  after  the  counsel  have  argued  the  cause  to  the  jury.  Ibid, 

A  plaintiff  having  issued  a  writ  of  scire  facias  with  notice  to  several  terre- 
tenants  cannot  enter  a  nolle  prosequi  as  to  some  of  them  and  proceed  against  the 
others.  Ibid. 

Upon  the  trial  of  an  issue  upon  a  scire  facias  between  the  plaintiff  and  terre- 
tenants,  and  a  finding  against  several  terre-tenants,  it  is  error  to  grant  a  new 
trial  and  nolle  prosequi  as  to  some  of  the  defendants,  and  to  render  a  judgment 
upon  the  verdict  against  the  others.  Ibid. 

3.  A  recognizance  was  entered  into  upon  an  appeal  from  the  judgment  of  a 
justice,  in  these  words:  "  G.  T.,  bound  in  the  sum  of  one  hundred  and  fifty-five 
dollars,  that  defendant  do  prosecute  his  appeal  to  effect:"  Held,  to  be  sufficient 
upon  which  to  sustain  a  scire  facias  reciting  a  recognizance  in  the  form  pre- 
scribed by  the  act  of  assembly.     Ingham  v.  Tracy,  333. 
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SCIRE  FACIAS. 

4.  A  return  of  service  of  a  scire  facias  sur  mortgage  upon  a  tenant  in  post 

.     session  under  an  alienee  of  the  mortgagor,  who  holds  by  a  deed  subsequent  to 

the  mortgage,  is  not  such  a  service  that  the  judgment  therein  will  bind  the 

alienee,  without  further  proof  of  his  knowledge  of  the  proceedings.     Cowan  \ 

Getty,  531. 

SETTLER. 

ABANDONMENT,  2. 

SET-OFF. 

COSTS,  1. 
DAMAGES,  4. 

1.  Under  our  defalcation  act,  upon  plea  of  payment  or  set-off,  a  claim  for  un- 
liquidated damages  may  be  given  in  evidence  against  the  plaintiff  in  an  action 
of  debt,  where  it  arises  from  the  same  transaction  as  that  on  which  the  suit  is 
brought.     Hubler  v.  Tamney,  51. 

2.  A  defendant  cannot  avail  himself  by  way  of  set-off,  of  a  debt  against  the 
plaintiff  for  which  a  suit  is  pending,  on  an  appeal  from  arbitrators,  by  the  party 
offering  such  set-off.     Good  v.  Good,  116. 

SHERIFF. 

ATTORNEY  AT  LAW,  2. 
DAMAGES,  1 . 
•         JAILER. 

1.  A  sheriff  may  be  permitted  to  amend  his  return,  when  made  under  a  mis- 
take of  fact,  if  the  application  be  made  within  a  reasonable  time:  but  after  action 
brought  against  him  for  an  escape,  and  issue  joined,  he  will  not  be  permitted  so 
to  amend  his  return  to  a  capias  ad  satisfaciendum  as  to  relieve  himself  from  lia- 
bility to  the  plaintiff;  particularly  when  his  reasons  for  making  the  amendment 
are  based  upon  facts,  which  show,  that  at  no  time  should  he  have  been  per- 
mitted to  make  the  amendment.     Scott  v.  Seiler,  235. 

2.  In  an  action  against  a  sheriff  for  official  misconduct  respecting  the  appro- 
priation of  money  made  by  him  on  an  execution,  it  is,  prima  facie,  a  sufficient 
defence  for  him,  that  he  brought  the  money  into  court,  and  that  it  was  adjudged 
to  another  than  the  plaintiff.     M'Coy  v.  Reed,  300. 

SHERIFF'S  SALE. 
EVIDENCE,  24. 
RENT. 

1.  In  a  proceeding  before  two  justices  to  obtain  possession  of  land  purchased 
at  sheriff's  sale;  if  it  appear  that  the  complainant  is  the  vendee,  of  which  the 
sheriff's  deed  is  conclusive,  or  that  he  is  the  grantee  of  the  vendee,  that  he  had  inef- 
fectually given  three  months  to  quit,  and  that  the  respondent  is  the  defendant  in 
the  execution,  or  in  possession  under  such  defendant  by  title  subsequent  to  the 
judgment,  he  is  entitled  to  recover.  Nor  can  he  be  defeated  or  delayed,  except 
when  the  respondent  alleges  on  oath  that  he  claims  not  under  the  defendant  in 
the  execution,  but  by  title  adverse,  or  that  he  claims  by  the  same  title,  but  by  a 
transfer  previous  to  the  judgment.  In  such  proceedings  the  only  legitimate  mat- 
ter for  inspection  is  the  record;  the  court  cannot  examine  extrinsic  matters  on 
certiorari  or  writ  of  error.  Brown  v.  Gray,  17. 
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SHERIFF'S  SALE. 

It  is  not  error  that  the  jury  found,  and  the  justices  rendered  judgment  for,  a 
gross  sum  as  costs.  Ibid. 

2.  In  a  proceeding  before  two  justices  of  the  peace  to  obtain  possession  of  land 
purchased  at  a  sheriff's  sale,  the  defence  and  the  form  of  making  it,  which  the 
act  of  assembly  requires  of  a  tenant  to  entitle  him  to  a  trial  by  jury  in  the  court 
of  common  pleas,  sufficiently  put  the  case  to  issue,  and  it  is  not  error  to  try  the 
cause  without  any  other  issue.     Minier  v.  Saltmarsh,  293. 

If  a  tenant  in  possession  claiming  to  hold  against  a  purchaser  at  a  sheriff 's 
sale,  has  had  notice  as  terre-tenant  upon  a  scire  facias  to  revive  the  judgment 
upon  which  the  land  was  sold,  it  estops  him  from  setting  up  a  title  in  himself 
prior  to  the  date  of  the  judgment.  Ibid. 

3.  An  attorney  at  law,  conducting  the  sale  of  real  estate  upon  an  execution, 
cannot  purchase  the  land  for  his  own  benefit  to  the  prejudice  of  his  client,  for  a 
less  sum  than  the  amount,  of  the  claim  upon  which  it  was  being  sold.     And  if 
there   be  two  plaintiffs  in  the   execution,  lie  cannot  purchase  for  the  benefit  of 
one,  without  the  consent  of  the  other,  for  a  less  sum  than  the  whole  amount  of 
the  claim.     If  he  do  so  purchase,  and  the  sheriff  make  a  deed  to  one  of  the  plain- 
tiffs under  such  circumstances,  there  is  a  resulting  trust  for  both.     Leisenring 
v.  Black,  303. 

SLANDER. 

1.  In  slander,  the  charge  was  thus  laid:  "  You  have  taken  a  false  oath  against 
me  in  a  suit  before  Squire  H.,  and  swore  me  out  of  some  money,  (thereby  mean- 
ing in  a  suit  against  the  said  J.  before  P.  H.,  Esquire,  he,  the  said  plaintiff,  had 
sworn  falsely  and  committed  perjury.")    Held,  that  this  was  a  sufficient  averment 
of  the  magisterial  character  and  jurisdiction  of  P.  H.    The  court  will  take  notice 
of  the  import  of  words  in  popular  parlance.     Call  v.  Foresman,  331. 

2.  In  slander,  under  the  plea  of  not  guilty,  the  defendant  cannot  give  evidence 
of  the  plaintiffs  admissions  several  years  before,  of  his  having  been  guilty  of  an 
offence  similar  to  the  one  imputed  to  him  by  the  defendant.     Long  v.  Brougher, 
439. 

Nor  is  it  competent  for  the  defendant  to  prove,  under  such  plea,  that  it  was 
generally  reported  in  the  country  for  many  years,  that  the  plaintiff  had  been 
guilty  of  the  offence  charged  against  him  by  the  defendant.  Ibid. 

STATEMENT. 

1.  An  action  for  a  legacy  is  not  embraced  by  the  statement  law;  a  declaration 
must  be  filed.     Doebler  v.  Snavely,  225. 

2.  The  plaintiff  in  ejectment,  in  his  statement,  described  his  claim  as  "  fifty 
acres  of  land  in  Athens  township,  Crawford  county,  bounded  north,  west  and 
south  by  land  of  the  plaintiff,  and  part  of  the  same  tract  No.  157,  and  east  by 
land  of  the  heirs  of  Daniel  Carlin:"  Held,  to  be  a  sufficient  description.     Tryon 
v.  Carlin,  371. 

3.  In  filing  a  statement  of  a  plaintiff's  cause  of  action,  it  is  improper  to  add 
interest  upon  the  several  items  of  the  demand  and  then  claim  interest  upon  the 
aggregate.     Biggs  v.  Funk,  478. 

4.  A  statement  may  be  filed  under  the  act  of  1806,  when  the  cause  of  action 
arises  upon  an  award.     Grace  v.  Sutton,  540. 

V. — 4  B 
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STATUTE  13  ELIZ. 
FRAUD,  1,  2. 

STAY  OF  EXECUTION. 
BAIL,  1. 

SUBSCRIBING  WITNESS. 

EVIDENCE,  26. 

SUBSTITUTION. 

JACOBS  v.  MILLER,  208. 

Upon  the  sale  of  the  real  estate  of  one  of  two  partners,  and  the  appropriation 
of  the  proceeds  to  the  payment  of  a  judgment  against  both,  a  subsequent  judg- 
ment creditor  of  that  partner  whose  separate  estate  was  sold,  is  not  entitled  to 
be  substitued  as  plaintiff  in  the  judgment  to  which  the  money  was  appropriated, 
so  as  to  enable  him  to  proceed  against  the  other  partner,  unless  it  shall  have  been 
made  to  appear,  that  he  whose  separate  property  was  sold,  was,  at  the  time,  the 
creditor  partner  of  the  firm.  Sterling  \.  Brightbill,  229. 

SUPPLEMENTAL  ACCOUNT. 
ADMINISTRATION  ACCOUNT,  2. 

SURETY. 

SATISFACTION. 

JOINT  SUIT. 

If  an  obligee  in  a  bond  obtain  a  judgment  against  the  principal,  and  suffer  it 
to  remain,  without  revival,  until  the  lien  on  his  lands  be  lost,  and  afterwards  sue 
the  surety  on  the  same  bond,  the  latter  cannot  avail  himself  of  the  negligence  of 
the  plaintiff,  as  a  defence.  Mundorff  v.  Singer,  172. 

SURVEY. 

LAND  AND  LAND  OFFICE,  1,  3,  4, 7. 

1.  A  party  may  refer  to  a  survey  as  evidence  of  a  boundary  without  pro- 
ducing the  warrant  or  draught,  not  for  the  purpose  of  making  title  under  it,  but 
as  an  abuttal  or  land  mark,  especially  if  it  be  sustained  by  a  witness  who  had 
traced  the  lines  on  the  ground.     Keene  v.  Lownsbury,  348. 

2.  A  deed  of  conveyance  which  describes  a  line  as  running  "  to  a  stump  near 
the  creek,  and  thence  up  the  creek,  north  fourteen  and  a  half  perches,  to  a  stone, 
&c."  is  to  be  construed  as  including  all  the  land  to  low-water  mark  of  the 
creek.     Klingensmith  \.  Ground,  458. 

TAXES. 

UNSEATED  LAND,  1,  2,  3,  4,  5. 

1.  A  collector's  warrant  is  not  a  lien  upon  the  personal  property  of  one  by 
whom  taxes  are  due.     Parson  v.  Allison,  72. 

2.  Although  clearing  a  few  feet  or  yards  by  an  adjoining  owner,  would  not 
take  from  a  tract  of  land  the  character  of  unseated,  and  render  it  not  liable  to 
assessment  and  sale  for  taxes;  yet  the  cultivation  of  several  acres  fixes  the  de- 
nomination of  the  whole  tract,  and  charges  the  person  of  the  cultivator,  so  that 
the  tract  cannot  be  sold  for  taxes.     Fisli  v.  Brown,  441. 
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TENANTS  IN  COMMON. 

The  statute  of  frauds  and  perjuries  embraces  a  transfer  by  one  tenant  in  com- 
mon to  his  co-tenant,  of  his  interest  in  the  land;  nothing,  therefore,  but  a  written 
transfer,  or  a  parol  sale,  accompanied  with  visible,  distinct,  exclusive  possession 
under  such  purchase,  and  by  the  payment  of  money,  or  the  making  of  valu- 
able improvements  by  the  vendee,  would  defeat  the  right  of  the  co-tenant. 
Galbreath  v.  Galbreath,  146. 

TENDER. 

1.  A  vendor  of  land,  who,  by  the  agreement,  was  bound  to  make  a  deed  upon 
the  payment  of  the  purchase  money,  cannot  recover  in  an  action  of  ejectment 
against  the  vendee  to  compel  the  payment  of  the  purchase  money,  without  having 
tendered  a  deed  before  suit  brought.     Brown  v.  Metz,  1 64. 

2.  A  contract  for  the  delivery  of  specific  articles  of  property  to  another,  at  a 
certain  time  and  place,  in  discharge  of  a  previous  debt,  is  performed  and  the  debt 
is  satisfied  by  a  tender  and  delivery  of  the  property  at  the  time  and  place,  although 
the  payee  did  not  attend  to  receive  the  property.     And  no  action  on  the  contract 
can  afterwards  be  maintained  against  the  debtor.     Case  v.  Green,  262. 

TERR  E-TEN  ANT. 

SHERIFF'S  SALE,  2. 
SCIRE  FACIAS,  2. 
DEVISE,  1. 

TESTATOR,  ADMISSIONS  OF. 

ADVANCEMENT,  2. 

TESTATUM  EXECUTION. 

COUNTY. 

TIME. 

CONTRACT,  1,  4,  5.  • 

TITLE. 

CONVEYANCE,  2. 

EJECTMENT,  1. 

LAND  AND  LAND  OFFICE,  1,2,  3,  4,  5,  6,  7. 

WATER  RIGHT. 

VENDOR  AND  VENDEE,  1,  3,  4. 

TRANSCRIPT. 

A  transcript  of  a  balance  due  by  an  executor  or  administrator  upon  the  settle- 
ment of  his  account,  must  be  filed  in  the  lifetime  of  the  accountant;  if  filed  after 
his  death,  a  scire  facias  cannot  be  maintained  upon  it.  Rowland  v.  Harbaugh, 
365. 

TRESPASS. 

ACTION,  7,  8. 

In  an  action  of  trespass  for  a  wilful  and  malicious  abuse  of  process  and  sale  of 
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TRESPASS. 

the  property  of  the  plaintiff,  he  may  recover  vindicatory  damages,  although  the 
meditated  oppression  was  not  intended  for  the  plaintiff  but  for  another.  Af ' 'Bride 
v.  M'Laughlin,  375. 

TRESPASSER. 

ACCOUNT  RENDER,  2. 

TRIAL. 

FORMER  RECOVERY,  2. 

1.  If  the  parties  go  to  trial  upon  the  merits,  the  judgment  will  not  be  reversed 
because  the  cause  was  not  at  issue  on  any  of  the  defendant's  pleas.     Baxter  v. 
Graham,  418. 

2.  Upon  a  point  distinctly  put  to  the  court,  the  party  is  entitled  to  have  an 
explicit  answer  to  the  jury.     Carpenter  v.  Mayer,  483. 

TRUST. 

ATTORNEY  AT  LAW,  3. 
DEED,  2. 
WITNESS,  12. 

1.  The  statute  of  frauds  and  perjuries  in  Pennsylvania  does  not  prevent  a  re- 
sulting trust  in  lands,  from  being  proved  by  parol.     Slaymaker  v.  St.  John,  27. 

2.  If  one  merely  declares  publicly  that  he  purchases  land  for  another,  without 
any  previous  agreement,  or  without  any  advance  of  money  for  the  purpose,  it  is 
not  such  a  transaction  as  will  raise  atrust  which  can  be  enforced  in  equity.  Sidle 
v.  Walters,  389. 

3.  A  plaintiff  in  an  execution  purchased  the  land  of  the  defendant  at  sheriff's 
sale,  upon  an  agreement  that  he  would  re-convey  the  same  to  the  defendant,  upon 
the  payment  of  his  judgment;  the  defendant  did  not  act  in  relation  to  it  for  ten 
years;  during  that  time,  the  purchaser  took  possession  of  the  land,  made  valuable 
improvements  upon  it,  and  died  in  possession:  Held,  that  the  cestui  que  trust  could 
not  recover.     Graham  v.  Donaldson,  451. 

TRUSTEE. 

INSOLVENT,  1. 

WITNESS,  2, 9. 

It  is  not  material  when  the  appointment  of  a  trustee  of  an  insolvent  debtor 
be  made;  the  estate  of  the  insolvent  vests  in  the  trustee  upon  his  being  duly 
qualified,  whether  the  appointment  be  made  at  the  date  of  the  discharge  or  years 
afterwards.  Keating  v.  Williams,  382. 

TURNPIKE  COMPANY. 

An  incorporated  Turnpike  Company  have  the  right  to  dig  stone,  clay  and 
gravel,  within  the  limits  of  the  road,  for  its  improvement  and  repair;  and  are  not 
thereby  subject  to  an  action  by  the  owner  of  the  land.  Stokely  v.  Robbstown 
Bridge,  546. 

UNITED  STATES  COURT. 

State  laws  have  no  operation,  proprio  vigore,  upon  the  process  or  proceedings 
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UNITED  STATES  COURT. 

of  the  courts  of  the  United  States.  Hence  an  associate  judge  of  the  state  court 
cannot  discharge  from  arrest,  under  the  insolvent  laws  of  the  state,  one  who  is 
in  custody  upon  process  from  the  United  States  court.  Duncan  v.  Klenefelter. 
141. 

UNSEATED  LANDS. 

1.  Tax  books,  found  in  the  commissioners'  office,  are  official  documents  and 
competent  evidence,  in  an  action  of  ejectment  for  unseated  land  sold  for  taxes, 
So  also  is  a  receipt  of  the  treasurer,  for  the  surplus  bond  required  of  the  pur- 
chaser by  the  act  of  assembly.     Fager  v.  Campbell,  287. 

The  sale  of  unseated  land  for  taxes,  divests  the  lien  of  a  mortgage,  and  the 
purchaser  takes  the  land  clear  of  incumbrances.     Ibid. 

2.  He  who  purchases  unseated  land  at  treasurer's  sale,  and  improves  it,  know- 
ing that  the  land  was  seated  at  the  time  the  tax  was  assessed  and  payable,  is 
not  entitled  to  compensation  for  improvements  upon  a  recovery  against  him  in 
ejectment.     Miller  v.  Keene,  348. 

3.  A  lot  of  ground  enclosed  with  a  fence,  and  a  dwelling  house  upon  it,  unoc- 
cupied for  part  of  a  year,  the  owner  living  near  to  it,  is  not  a  subject  of  sale, 
as  unseated  land,  for  taxes.     Keating  v.  Williams,  382. 

4.  Unseated  land,  the  property  of  minors,  sold  for  taxes,  is  subject  to  be  re- 
deemed at  any  time  within  two  years  after  they  respectively  come  of  age.   Sidle 
v.  Walters,  389. 

5.  Although  clearing  a  few  feet  or  yards  by  an  adjoining  owner,  would  not 
take  from  a  tract  of  land  the  character  of  unseated,  and  render  it  not  liable  to  as- 
sessment and  sale  for  taxes ;  yet  the  cultivation  of  several  acres  fixes  the  deno- 
mination of  the  whole  tract,  and  charges  the  person  of  the  cultivator,  so  that  the 
tract  cannot  be  sold  for  taxes.     Fish  v.  Brown,  441. 

USE. 

PARTY,  5. 

VENDOR  AND  VENDEE. 
ACTION,  6. 

JUSTICE  OF  THE  PEACE,  1. 
TENDER,  1. 
CONTRACT,  3. 

1.  A  vendor  of  land  having  by  his  agreement  covenanted  to  convey,  upon 
the  payment  of  a  certain  portion  of  the  purchase  money,  and  that  portion  having 
been  paid,  he  cannot  maintain  ejectment  against  the  vendee,  to  compel  the  pay- 
ment of  the  residue  of  the  purchase  money,   although  he    still  retains  the  legal 
title.     Brown  v.  Metz,  164. 

2.  Upon  an  agreement  between  a  vendor  and  vendee  of  land,  that  the  contract 
shall  be  rescinded  upon  the  happening  of  a  certain  event,  an  offer  of  the  vendor 
after  the  event  has  happened,  to  deliver  up  the  bonds  for  the  purchase  money 
which  he  had  received,  without  being  accompanied  by  an  offer  to  refund  the 
money  which  he  had  also  received,  will  not  entitle  him  to  any  advantage  upon 
the  trial  of  an  issue  involving  the  rights  of  the  parties  to  such  agreement.     IveS 
v.  Niles.  323. 
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VENDOR  AND  VENDEE. 

By  an  agreement  for  the  sale  and  purchase  of  land,  the  vendee  covenanted  to 
pay  a  certain  sum,  part  of  the  purchase  money,  at  a  certain  future  day,  if,  in 
the  mean  time,  he  were  not  evicted  from  the  land;  he  was  not  evicted  before, 
but  was  after  that  time,  and  before  suit  brought  for  the  recovery  of  that  sum. 
Held,  that  he  might  set  up  the  eviction  as  a  defence  in  such  suit  Ibid. 

3.  A  vendor  in  land  is  not  bound  to  give  a  deed  with  a  covenant  of  general 
warranty,  unless  he  agreed  to  do  so.     Whitehead  v.  Carr,  368. 

Quere.  Will  an  action  lie  upon  a  parol  contract  for  the  sale  of  land,  no  part 
of  which  has  been  executed  ?  Ibid. 

When  it  is  understood  by  the  parties  to  a  parol  agreement  that  the  latter  is  to 
be  reduced  to  writing;  and  subsequently  no  act  is  done,  money  paid  or  expense 
incurred,  but  on  attempting  to  reduce  the  agreement  to  writing,  a  difference 
arises  as  to  its  terms,  an  action  will  not  lie  for  breach  of  such  agreement. 
Ibid. 

4.  A  recovery  in  ejectment,  by  a  vendor  against  a  vendee,  is  not  an  insuper- 
able obstacle  to  specific  execution  of  the  contract  of  sale.    Stevenson  v.  Klep- 
pinger,  420. 

5.  In  an  action  of  ejectment  by  a  vendor,  against  a  vendee,  who  has  not  paid 
his  purchase  money,  the  plaintiff  is  only  entitled  to  have  a  conditional  verdict 
and  judgment,  to  be  released  upon  the  payment  of  the  balance  of  the  purchase 
money,  at  such  time  as  the  jury  may  prescribe.     And  this  rule  is  not  altered 
by  the  facts,  that  much  time  has  elapsed  since  the  execution  of  the  agreement, 
and  that  the  defendant  had  intimated  his  inability  to  pay.     Dixon  v.  Oliver,  509. 

In  an  action  of  ejectment  by  a  vendor,  against  a  vendee,  it  is  not  always 
necessary  that  the  plaintiff  should  -be  able  to  prove  the  tender  of  a  deed  before 
suit  brought;  the  necessity  for  it  often  depends  upon  the  contract.  It  is  not 
necessary  in  a  case  where  the  vendee  has  previously  declared  his  inability  to 
perform  his  contract.  Ibid. 

6.  No  particular  form  of  words  is  essential  to  the  validity  of  an  agreement 
in  writing  for  the  sale  of  land.     Colt  v.  Selden,  525. 

A  contract  in  writing  for  the  sale  and  purchase  of  land  may  be  abandoned  by 
the  vendee,  and  when  his  acts  and  conduct  are  relied  upon  as  evidence  of  aban- 
donment, it  is  a  question  of  fact  referable  to  the  jury.  Ibid. 

VERDICT. 

EJECTMENT,  9. 
WARRANTY. 

1 .  A  verdict  in  ejectment  "  for  the  plaintiff,  for  one  hundred  and  fifty  acres, 
part  of  the  land  claimed  in  the  writ,  and  not  guilty  as  to  the  residue,"  without 
designating  the  part  found,  is  bad  for  uncertainty,  and  a  judgment  on  it  is 
erroneous.    Stewart  v.  Speer,  79. 

2.  Upon  a  writ  of  error  to  remove  a  verdict  and  judgment  in  ejectment  for 
plaintiff,  and  an  assessment  in  favour  of  the  defendant  of  the  value  of  his  im- 
provements upon  the  land  recovered,  the  judgment  for  the  plaintiff  was  af- 
firmed, and  the  assessment  in  favour  of  the  defendant  was  quashed,  as  forming 
no  part  of  the  verdict.    Miller  v.  Keene,  348. 

3-  The  uncertainty  of  a  verdict  may  be  a  good  ground  for  setting  it  aside 
and  granting  a  new  trial,  but  it  is  no  reason  for  arresting  the  judgment  Tryon 
v.  Carlin,  371. 
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4.  A  verdict  for  the  plaintiff,  in  ejectment,  except  "eight  acres  to  be  laid  off 
as  follows:  beginning  at  the  Black  oak  or  factory  corner,  thence  down  the  creek 
so  far  as  to  include  the  house  and  stable,  thence  westwardly  so  far  as  to  include 
eight  acres  by  running  north  to  the  east  and  west  line  of  said  tract,  thence 
east  along  said  line  to  the  place  of  beginning"  is  sufficiently  certain.     Ross  v. 
Barker,  391. 

5.  In  an  action  of  ejectment  by  a  vendor  against  a  vendee  who  has  not  paid 
his  purchase  money,  the  plaintiff  is  only  entitled  to  have  a  conditional  verdict 
and  judgment,  to  be  released  upon  the  payment  of  the  balance  of  the  purchase 
money,  at  such  time  as  the  jury  may  prescribe.     And  this  rule  is  not  altered  by 
the  facts,  that  much  time  has  elapsed  since  the  execution  of  the  agreement,  and 
that  the  defendant  had  intimated  his  inability  to  pay.     Dixon  v.  Oliver,  509. 

VOID  AND  VOIDABLE. 
JUDGMENT,  12. 

WARRANT. 

LAND  AND  LAND  OFFICE,  2,  3,  5,  7. 

The  validity  of  a  warrant  is  not  at  all  affected  by  the  fact  of  its  having  been 
unexecuted  for  thirty-seven  years,  provided  there  be  no  intervening  right.  M1- 
Donald  v.  Mulhollen,  173. 

WARRANT  OF  ATTORNEY. 

ATTORNEY  AT  LAW,  4. 

The  entry  of  several  judgments  upon  a  bond  and  warrant  of  attorney  is 
erroneous;  and  an  order  of  the  court  of  common  pleas  to  consolidate  them  as 
of  the  date  when  they  were  entered,  is  also  erroneous,  and  will  be  reversed  on 
error.  Adams  v.  Bush,  289. 

WARRANTY. 

VENDOR  AND  VENDEE,  3. 

JUDGMENT,  7. 

No  implied  warranty  arises  out  of  a  deed  of  partition  between  coparceners 
joint  tenants  or  tenants  in  common:  their  liabilities  to  each  other,  arising  out 
of  the  subject  matter  of  the  partition,  depend  upon  the  express  covenants  con- 
tained in  the  deed.  Weiser  v.  Weiser,  279. 

An  express  covenant  qualifies  and  restrains  the  generality  of  an  implied  co- 
venant. Ibid. 

WATER  RIGHT. 

He  who  purchases  land  and  a  water  right  from  another  is  bound  to  look  to 
the  title  before  he  buys;  for,  if  the  right  to  dam  the  water  proves  to  be  defective, 
he  will  not  be  considered  an  innocent  purchaser  without  notice.  Beidelman  v. 
Foulk,  308. 

WILL. 

ADMINISTRATION. 

INTESTACY. 

DEVISE,  1,  2,  3. 

1.  A  testator  having  provided  by  his  will  that  "  each  child  or  grand-children 
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WILL. 

(the  children  of  a  deceased  child)  shall  receive  as  much  as  shall  make  it  or 
them  equal  to  that  one  of  the  seven  which  has  received  most,"  particular  ex- 
pressions that  would  stand  in  the  way  of  this,  shall  be  construed  in  subordina- 
tion to  it  or  be  disregarded.  Hence,  the  expression,  "so  much  as  at  my  death 
shall  stand  charged,"  shall  not  be  so  construed  as  to  charge  an  advancement  to 
one  of  his  legatees,  which  had  been  repaid  by  the  legatee  to  the  testator  before 
the  date  of  the  will,  although  such  charge  remained  on  his  book  at  his  death. 
Musselman's  Estate,  9. 

2.  A  testator  devisd  a  farm,  and  bequeathed  the  stock  thereon  to  his  widow 
for  life,  for  the  use  of  herself  and  other  members  of  his  family,  with  remainder 
to  others  named  in  his  will;  after  his  death  his  widow  took  possession  of  the 
farm  and  stock,  and  used  the  same  as  directed  by  the  will  until  her  death:  Held, 
that  the  stock  and  grain  which  remained  'at  her  death,  although  not  the  same 
which  she  received,  went   in  remainder  to  the  legatees  named  in  the  will,  and 
not  to  the  personal  representative  of  the  widow.     Flowers  v.  Franklin,  265. 

3.  The  legality  of  the  execution  of  a  will  must  be  judged  of  by  the  law   as 
it  was  when  it  was  executed,  and  not  as  it  was  at  the  death  of  the  testator.     Mul- 
len v.  M'Kelvey,  399. 

Each  of  two  witnesses  to  a  will,  in  order  to  establish  its  execution  must  tes- 
tify to  all  that  the  law  requires,  in  order  to  justify  the  court  in  permitting  it  to 
go  to  the  jury.  Ibid. 

When  one  subscribing  witness  testifies  positively  to  the  execution  of  a  will, 
and  the  other,  that  he  remembers  having  subscribed  a  will  as  a  witness  at  the 
request  of  the  testator,  and  will  not  say  positively  whether  his  name  as  a  wit- 
ness to  the  will,  is  his  signature  or  not,  the  court  rightly  permitted  the  will  to 
be  read  to  the  jury.  Ibid. 

4.  Proof  of  the  signature  of  testator  to  a  will  by  two  witnesses,  is  prima  facie 
evidence  of  its  execution,  although  the  body  of  it  be  not  in  the  handwriting  of 
the  testator.     Weigel  v.  Weigel,  486. 

WITNESS. 

ESCAPE,  2. 

1.  One  who  had  occupied  part  of  the  premises  for  which  an  ejectment  was 
pending,  is  an  incompetent  witness  upon  the  trial  of  the  cause,  because  of  his 
liability  in  a  certain  event  for  mesne  profits.     Boyer  v.  Smith,  55. 

2.  Upon  the  trial  of  an  issue  which  affects  a  trust  fund,  the  cestui  que  trust 
is  not  made  a  competent  witness  by  an  absolute  assignment  by  the  trustee  to  a 
third  person,  without  sufficient  consideration.     Hoak  v.  Hoak.  80. 

One  of  several  plaintiffs  can  be  made  a  competent  witness  only  by  an  assign- 
ment of  all  his  interest,  and  an  actual  and  unconditional  payment  of  all  the  costs 
which  have  accrued,  and  a  deposit  of  a  sum  of  money,  sufficient  in  the  opinion 
of  the  court,  to  pay  all  the  costs  that  shall  subsequently  accrue,  to  be  appropria- 
ted to  their  payment  in  any  event  of  the  cause.  Ibid. 

3.  In  an  action  of  ejectment,  it  is  not  availd  objection  to  the  competency  of  a 
witness  called  by  the  plaintiff,  that  he  is  one  of  the  defendants,  if  he  was  merely 
made  a  defendant  because  he  lived  on  the  land.     Hain  v.  Martin,  179. 

4.  In  action  against  the  personal  representative  of  a  deceased  co-executor  to 
recover  a  legacy,  upon  the  allegation  that  the  funds  for  its  payment  came  to  the 
hands  of  such  deceased  co-executor,  the  surviving  executor  is  not  a  competent 
witness  for  the  plaintiff.     Doebler  v.  Snavely,  225. 
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5.  In  an  action  of  ejectment  a  witness  is  not  incompetent  to  give  evidence  to 
support  a  title,  which  he  himself  had  conveyed  to  the  party  calling  him,  by  deed 
of  special  warranty,  although  a  part  of  the  purchase-money  remained  due  to  the 
witness,  if  it  appear  also  that  the  defect  of  the  title,  which  was  the  subject  in  dis- 
pute, was  known  to  the  vendee  at  the  time  he  purchased  from  the  witness.  Bei- 
delman  v.  Foulk,  308. 

6.  Each  of  two  witnesses  to  a  will,  in  order  to  establish  its  execution,  must 
testify  to  all  that  the  law  requires,  in  order  to  justify  the  court  in  permitting  it 
to  go  to  the  jury.    Mullen  v.  M'Kelvey,  399. 

When  one  subscribing  witness  testifies  positively  to  the  execution  of  a  will, 
and  the  other,  that  he  remembers  having  subscribed  a  will  as  a  witness,  at  the 
request  of  the  testator,  and  will  not  say  positively  whether  his  name  as  a  wit- 
ness to  the  will,  is  his  signature  or  not,  the  court  rightly  permitted  the  will  to 
be  read  to  the  jury.  Ibid. 

7.  A  husband  and  wife  having  joined  in  a  deed  of  conveyance  of  land  which 
contained  a  covenant  of  general  warranty,   in  an  action  of  ejectment  for  the 
same  land,  where  the  question  was  whether  that  conveyance  were  not  fraudulent 
under  the  statute  of  13  Eliz.,  it  was  held  that,  the  husband  being  dead,  the  wife 
was  a  competent  witness,  to  repel  the  allegation  of  fraud.     Chambers  v.  Spencer, 
404. 

8.  In  an  action  by  the  assignee  of  a  bail  bond,  the  officer  who  took  the  bond 
is  not  a  competent  witness  for  the  plaintiff,  upon  the  plea  of  non  est  factum. 
Baxter  v.  Graham,  418. 

9.  In  an  action  of  ejectment  in  the  name  of  a  trustee,  the  cestui  que  trust  is 
not  made  a  competent  witness,  by  an  assignment  of  all  his  interest  in  the  land 
to  a  third  porson,  who  stipulated  to  pay  all  the  costs  which  had  accrued  and 
which  should  accrue  in  the  action,  without  the  right  to  reclaim  the  same  in  any 
event.     Nothing  short  of  an  actual  payment  and  deposit  of  the  money  in  court 
will  render  him  competent.     Campbell  v.  Galbreath,  423. 

10.  A,  the  payee  and  indorser  of  a  note  made  by  B,  for  the  accommodation 
of  C,  is  a  competent  witness  in  an  action  by  B,  against  A,  who  guaranteed  the 
payment  of  the  note  by  C,  at  maturity.     Robertson  v.  Stewart,  442. 

The  witness's  anticipation  that  the  amount  to  be  recovered  in  such  action 
will  be  applied  to  discharge  his  liability  on  the  note^  does  not  affect  his  com- 
petency. Ibid. 

11.  Proof  of  the  signature  of  a  testator  to  a  will  by  two  witnesses,  is  prima 
facie  evidence  of  its  execution,  although  the  body  of  it  be  not  in  the  handwriting 
of  the  testator.     Weigel  v.  Weigel,  486. 

12.  Upon  the  trial  of  an  issue  affecting  a  trust  estate,  a  cestui  que  trust,  by 
a  release  of  his  interest,  becomes  a  competent  witness:  so  also,  if,  for  any  other 
reason,  he  ceases  to  be  a  cestui  que  trust.    Martin  v.  M'Cord,  493. 

WRIT  OF  ERROR. 

EXCEPTION. 

1 .  Quere.    Whether  in  an  action  of  ejectment  a  refusal  to  permit  co-defend- 
ants to  be  substituted,  is  the  subject  of  exception  and  review  on  a  writ  of  error? 
Boyer  v.  Smith,  55. 

2.  An  entry  of  judgment  nunc  pro  tune  is  not  of  right  but  of  favour.    It 
v. — 3  c 
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WRIT  OF  ERROR. 

rests  in  discretion,  and  its  propriety  cannot  be  inquired  into  upon  error.    Ley  v . 
I'niiiii  Canal,  104. 

3.  When  the  court  of  common  pleas  makes  an  order  or  decision,  which  may 
operate   to  the  injury  of  a  party,  although  not  a  final  judgment,  error  lies. 
Adams  v.  Bush,  289. 

4.  Upon  a  writ  of  error  to  remove  a  verdict  and  judgment  in  ejectment  for 
the  plaintiff,  and  an  assessment  in  favour  of  the  defendant,  of  the  value  of  his  im- 
provements upon  the  land  recovered,  the  judgment  for  the  plaintiff  was  affirmed, 
and  the  assessment  in  favour  of  the  defendant  was  quashed,  as  forming  no  part 
of  the  verdict.    Miller  v.  Keene,  348. 

WRIT  OF  SEISIN. 
DOWER,  2. 

WRITINGS. 

PROTEST. 
DEED,  1. 
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KAYSf  BROTHER,  122  Chestnut  St.,  Philadelphia,  have  just  published  the  follow- 
ing Valuable  La,w  Publications. 


I. 

CHIEF    JUSTICE    MARSHALL'S    DECISIONS: 

BEING    REPORTS    OF   CASES 

DECIDED  BY  THE 

HON.    JOHN    MARSHALL, 

IN  THE  CIRCUIT  COURT  OF  THE  UNITED  STATES. 


BY  JOHN  W.  BROCKENBROUGH,  ESQ. 

COUNSELLOR  AT  LAW. 

In  two  large  volumes,  royal  octavo,  beautifully  printed  and  bound  in  calf. 

These  volumes  embrace  the  selected  decisions  of  that  eminent  individual  from  the 
commencement  to  the  end  of  his  long  judicial  life,  comprehending  a  period  of  more 
than  thirty  years.  The  opinions,  themselves,  were  all  written  out  by  the  late  Chief 
Justice  himself,  and  are  marked  in  a  most  eminent  degree  by  the  well-known  re- 
search and  ability  of  their  author.  They  embrace  adjudications  on  questions  of 
every  description  included  within  the  extended  circle  of  the  jurisdiction  of  our 
Federal  Courts,  on  the  Common  Law,  the  statute  law  of  Virginia,  and  the  Federal 
Government,  on  cases  in  Admiralty,  on  questions  involving  the  interpretation  of  the 
Constitution  of  the  United  States,  and  on  the  general  principles  of  Equity. 

It  may  be  safely  asserted,  that  the  cases  embraced  in  this  collection  are,  each  and 
every  one  of  them,  interesting,  valuable  and  important.  The  work  contains  nearly 
one  hundred  cases,  the  greater  portion  of  which  are  Equity  decisions. 


II. 

MILES'S   REPORTS,   VOL.  I. 


REPORTS    OF   CASES 

DETERMINED  IN  THE 

District  Court  for  the  City  and  County  of  Philadelphia. 


BY  JOHN  MILES,  ESQ. 

COUNSELLOR  AT  LAW. 

Extract  from  the  Preface. — "  The  extensive  jurisdiction  of  the  District  Court  for 
the  City  and  County  of  Philadelphia,  the  great  number  of  cases  therein  determined, 
and  the  many  important  questions  constantly  submitted  to  the  adjudication  of  the 
three  law  judges  under  whose  administration  it  is  conducted,  have  induced  this 
publication.  Of  the  many  cases  finally  settled  in  this  court,  only  such  are  reported, 
as,  from  their  novelty  and  interesting  character,  are  likely  to  prove  useful  to  the  pro- 
fession. Matters  of  practice  are  of  daily  occurrence,  and  it  is  obvious,  from  the 
extent  of  its  business,  that  here  a  general  and  consistent  system  of  practice  under 
the  new  Civil  Code  must  be  first  settled.  For  these  reasons,  these  Reports  are  in- 
tended to  be  continued  as  occasion  may  require." 


III. 

BALDWIN'S   REPORTS,   VOL.  I. 


REPORTS   OF   CASES 

DETERMINED  IN  THE 

CIRCUIT  COURT  OP  THE  UNITED  STATES  FOR  THE  THIRD  CIRCUIT, 

COMPRISING 

The  Districts  of  Pennsylvania  and  New  Jersey. 
BY   HON.   HENRY    BALDWIN, 

ONE  OF  THE  ASSOCIATE  JUSTICES  OF  THE  SUPREME  COURT  OF  THE  UNITED  STATES. 


IV. 

PARKE    &    JOHNSON'S    DIGEST 

OF  THE 

LAWS    OF    PENNSYLVANIA. 

COMPLETE 

In  one  large  Volume,  Octavo,  of  nearly  1000  pages. 


CONTENTS. — A  Digest  of  the  Revised  Code  and  Acts,  passed  by  the  Legislature  be- 
tween the  7th  day  of  April,  1830,  and  the  16th  day  of  June,  1836,  forming  with 
Purdon's  Digest  of  1830,  a  complete  Digest  of  the  Laws  of  Pennsylvania  to  the  pre- 
sent time — together  with — 

1.  Explanatory  Notes. 

2.  Numerous  References  to  the  latest  Judicial  Decisions  of  the  Courts. 

3.  The  Explanatory  Remarks  of  the  Commissioners  appointed  to  revise  the  Civil 
Code  of  Pennsylvania,  (under  the  resolution  of  23d  March,  1830,)  accompanying  the 
several  bills  to  which  they  respectively  relate,  and  which  are  now  for  the  first  time 
collected  together  for  publication  from  various,  and  to  the  Bar  generally  almost  inac- 
cessible, sources. 

4.  A  copious  General  Table  of  Contents,  and  a  General  Index  of  100  pages ; 
embracing  in  one  Alphabet,  and  presenting  at  a  glance,  full  and  accurate  references 
to  all  the  Laws]  at  present  in  force,  contained  in  Purdon's  Digest  of  1830,  and  the 
two  volumes  of  Parke  and  Johnson's  Continuation. 

The  whole  so  designed  and  arranged  as  to  render  the  References  to  Purdon's 
Digest  of  1830,  and  the  two  volumes  of  Parke  and  Johnson's  Digest,  as  easy  and 
convenient  as  if  their  contents  were  embraced  in  a  single  volume. 

This  work  is  also  published  in  2  separate  volumes.  Those  having  the  first  volume 
can  obtain  the  second  volume  of  the  publishers, 

KAY  fy  BROTHER, 

122  Chestnut  St.,  Philadelphia. 
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